
Fordham Law Review Fordham Law Review 

Volume 62 Issue 1 Article 4 

1993 

Rewriting the Constitution: An Economic Analysis of the Rewriting the Constitution: An Economic Analysis of the 

Constitutional Amendment Process Constitutional Amendment Process 

Donald J. Boudreaux 

A. C. Pritchard 

Follow this and additional works at: https://ir.lawnet.fordham.edu/flr 

 Part of the Law Commons 

Recommended Citation Recommended Citation 
Donald J. Boudreaux and A. C. Pritchard, Rewriting the Constitution: An Economic Analysis of the 
Constitutional Amendment Process, 62 Fordham L. Rev. 111 (1993). 
Available at: https://ir.lawnet.fordham.edu/flr/vol62/iss1/4 

This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and 
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham 
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu. 







REWRITING THE CONSTITUTION

course of conduct.52 Defining who does the precommitting, however,
substantially complicates the assessment of the value of constitutions as
societal precommitment devices, because constitutional provisions inevi-
tably carry over from generation to generation.

How does a majority of society precommit to its preferences at the
least cost? Societal preferences may remain relatively stable between
generations. If so, granting earlier generations a preferred position in
shaping the constitution is the least-cost method of precommitment. 53

Even this modified version of precommitment, however, appears to run
foul of Elster's fifth criterion requiring that precommitment be an act of
commission, not omission. Societal failure to repeal a constitutional pro-
vision seems like an act of omission. Elster cites the example of a child
who has reached an age where he is finally able to reject the authority of
his parent, but accedes to that authority nonetheless, deeming it to be in
his best interest.' Elster argues that one cannot be confident that the
child would have subjected himself to this authority if an alternative op-
tion had been available:

The fact that someone prefers not to leave a given state is not evidence
that he would freely have entered that state from all of the states that
are open to him. There are transaction costs and uncertainties in-
volved that destroy the apparent symmetry of entry and exit. ... Pref-
erences are always relative to a past history of choices, and if the child
had known from experience the states to which he prefers the state of
being bound, his preferences might have been very different.55

So, too, with societies. One cannot conclude confidently that the people
of the United States would have arrived at the present constitutional
scheme without its peculiar constitutional history. Indeed, one can argue
confidently the opposite conclusion that, if the American people were to
start from a tabula rasa, the constitution they would choose would differ
substantially from the existing one. Despite these formal obstacles to so-
cietal precommitment, however, the practical realities of interest-group
politics pose an even more formidable barrier to welfare-enhancing socie-
tal precommitment. Constitutionalism-although it grants a preferred
position to the views of individuals long dead-might be the closest ap-
proximation to the aggregation of the precommitment preferences of mil-
lions of people.

52. Constitutions are difficult to amend, which means that constitutional provisions
will inevitably endure throughout generations. From the perspective of pure democratic
theory, this intergenerational binding appears fatal to a normatively justifiable constitu-
tional precommitment-only a current majority can precommit itself. Economic theory,
however, puts aside such normative issues and reduces the question to one of relative
transaction costs.

53. See Stephen Holmes, Precommitment and the Paradox of Democracy, in Constitu-
tionalism and Democracy 195, 218-19 (Jon Elster & Rune Slagstad eds., 1988) (discuss-
ing James Madison's views on the difficulty of constitutional amendment).

54. See Elster, supra note 47, at 46-47.
55. Id at 47 (emphasis added).
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Even if this precommitment theory does not accurately and fully re-
flect the contemporary preferences of the governed population, constitu-
tionalizing a rule may be justified if the costs of repeatedly considering a
decision outweigh the benefits of achieving present social preferences.16

Embedding certain rules in the Constitution effectively creates a "dicta-
torship" in the enforcement agent, the federal judiciary, which reduces
the costs of decision-making. 7 This role, however, permits the judiciary
to impose external costs on society, given that the judiciary's views may
differ substantially from those of society at large.5 8 Furthermore, due to
differences in opinions, constitutionalizing a rule may provoke greater
controversy rather than less, as Roe v. Wade59 arguably did.' There-
fore, a simple reduction in decision-making costs is unlikely to justify
delegating decision-making to a judicial "dictator."'6 1

Procedural obstacles in the legislature may adequately protect statutes
from the continual reconsideration that might otherwise justify a dicta-
torship rule. Once enacted, statutes have remarkable staying power. So-
ciety nonetheless may have an interest in using the Constitution to slow
changes desired by the majority. Instability may erode the ability of ma-
jorities to govern if it impairs confidence in popular government. 62 Stabi-
lizing governance rules encourages investment and avoids the
deadweight losses that accrue from continual attempts to manipulate the
decision-making rules.63 In sum, society may benefit from constitutional
precommitment, if the rule adopted reasonably reflects the views of the
majority and is not susceptible to abuse by the chosen enforcement agent.

B. Reduction of Agency Costs

While democratic societies have to concern themselves with
majoritarian overreaching, they also must worry about the agency costs

56. See Ronald A. Heiner, Imperfect Decisions and the Law: On the Evolution of
Legal Precedent and Rules, 15 J. Legal Stud. 227, 229 (1986) (arguing that precedents
make it easier or less costly for judges to rule because they do not have to rethink each
decision). Cf Stephen Holmes, Gag Rules or the Politics of Omission, in Constitutional-
ism and Democracy, supra note 53, at 19, 20 ("Every institution is equipped to resolve
certain difficulties better than others. By staying its hand, the Court can improve its
overall performance. By refusing either to uphold or overturn a governmental action, it
can avoid decisions that might damage its credibility and overtax its limited problem-
solving capacities.").

57. See Buchanan & Tullock, supra note 12, at 99 ("One method of eliminating bar-
gaining costs is to delegate decision-making authority to a single individual and agree to
abide by the choices that he makes for the whole group.").

58. See id.
59. 410 U.S. 113 (1973).
60. See Cass R. Sunstein, Constitutions and Democracies: An Epilogue, in Constitu-

tionalism and Democracy, supra note 53, at 327, 340-41 (removing the issue of abortion
from public debate through constitutional law may increase conflict).

61. See Buchanan & Tullock, supra note 12, at 99.
62. See id.
63. See Jon Elster, Introduction to Constitutionalism and Democracy, supra note 53,

at 1, 9.
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of government. These costs make self-restraint more important to socie-
ties than to individuals. Ordinarily, individuals will act in their own self-
interest; they cannot, however, generally rely on others, such as their
representative agents, to act in their best interests. Unfortunately, soci-
ety runs up against the self-interest of its representatives in attempting to
induce those representatives to work on society's behalf. As common
experience demonstrates, voting does not perfectly constrain political ac-
tors to work in the interests of the majority that elected them.

Constituents cannot rely upon their legislators to act as perfect agents.
Entry barriers in the market for legislators create rents that legislators
can extract from the people at large. A lack of perfect competition can
generate legislative "slack," a subject of extensive study by public choice
scholars." Where legislative slack exists, legislators will not act as
agents of the people, but rather in their own interests. Even if legislators
desired to be the perfect agents of their constituents, however, other gov-
ernment actors would contribute to agency costs. Legislators might not
be able to monitor these other government actors effectively. Moreover,
these monitoring costs leave room for government actors in the executive
branch and independent agencies to maximize their own interests, at the
expense of the public at large.

Consequently, society needs to place limits on its political agents. Ac-
cording to the political theories that view government as a form of con-
tract among the governed, people place restraints on government before
it comes into being as a means of decreasing agency costs.6" These theo-
ries reflect the practical insight that once the government has been estab-
lished, government actors form a powerful interest group well-placed to
impose substantial agency costs on the citizenry at large. This consti-
tutes the classic normative case for constitutional limitations."

Constitutionalism promises to reduce these agency costs. For exam-
ple, bicameralism and separation of powers are thought to discourage
interest-group wealth transfers. 7 Split decisionmakers increase legisla-
tors' costs of securing agreement, and hence, the costs of seeking rents.68

64. Sea e.g., Joseph P. KaIt & Mark A. Zupan, The Apparent Ideological Behavior of
Legislators. Testing for Principal-Agent Slack in Political Institutions, 33 J.L & Econ.
103, 104-06 (1990) (arguing that policymakers' ideology represents rational shirking).
But see William R. Dougan & Michael C. Munger, The Rationality of Ideology, 32 J.L &
Econ. 119, 120-30 (1989) (arguing that apparent ideological voting may be a mechanism
for long-term bonding).

65. See John Locke, The Second Treatise of Civil Government 48-51 (J. W. Gough
ed., 1947) (1690) (arguing that divestiture of natural liberty ends and civil society begins
when people consent to subject themselves to the political power of a majority-run body).
See also James M. Buchanan, The Limits of Liberty 31-34 (1975).

66. Note the symmetry between this normative position and the delayed-opposition
scenario predicted by our positive theory. See supra part I.B (discussing the strength and
timing of opposition).

67. See Jonathan R. Macey, Competing Economic Views of the Constitution, 56 Geo.
Wash. L. Rev. 50 (1987).

68. See Saul Levmore, Bicameralism: When are Two Decisions Better than One?, 12
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Constitutional provisions limiting the means that government actors can
employ or the ends that they can seek have a similar effect.

C. Precommitment and Agency Costs Compared

Although the concepts of agency costs and precommitment are re-
lated, they are distinct. Agency costs arise only when an individual, or
group of individuals, relies on the efforts of another (the agent) to achieve
the individual's goals. Even if a group can rely on its political actors to
act as perfect agents, it also must consider the value of precommitment.
History relates many actions that a majority took that it later came to
regret.69 Constitutional precommitment promises to reduce those costs
of regret, if the majority can decide what actions to place beyond its
reach.

The ideas of precommitment and limiting agency costs have long been
significant elements in constitutional theories. The Framers recognized
these important goals when they were drafting the original Constitu-
tion7° and their views are echoed by modern constitutional theorists. 7I

Modern scholars attempt to dissolve the "counter-majoritarian diffi-

Int'l Rev. L. & Econ. 145, 151-59 (1992) (arguing, in part, that bicameralism fosters less
wasteful rent-seeking and corruption than supermajoritarianism).

69. Compare Korematsu v. United States, 323 U.S. 214, 219 (1944) (upholding gov-
ernment detention of Japanese-Americans) with Act of Aug. 10, 1988, Pub. L. No. 100-
383, 1988 U.S.C.C.A.N. (102 Stat.) 903 (providing restitution to Japanese-Americans and
Aleuts interned during World War II).

70. Alexander Hamilton argued that an independent judiciary was necessary:
No legislative act, therefore, contrary to the Constitution, can be valid....
[Tihe power of the people is superior to both [the legislature and the judiciary],
and that where the will of the legislature, declared in its statutes, stands in
opposition to that of the people, declared in the Constitution, the judges ought
to be governed by the latter rather than the former.

The Federalist No. 78, at 467-68 (Alexander Hamilton) (Clinton Rossiter ed., 1961).
Under this view, legislative slack may permit legislatures to impose agency costs by

enacting statutes that are contrary to the interests of the majority and contrary to the
Constitution. Later in the tract, however, Hamilton shifts gears in his defense of in-
dependent judicial enforcement of the Constitution:

This independence of the judges is equally requisite to guard the Constitution
and the rights of individuals from the effects of those ill humors which the arts
of designing men, or the influence of particular conjectures, sometimes dissemi-
nate among the people themselves, and which, though they speedily give place
to better information, and more deliberate reflection, have a tendency, in the
meantime, to occasion dangerous innovations in the government, and serious
oppressions of the minor party in the community.

Id. at 469. Independent judges are thus necessary to protect the majority from their own
worst impulses-a classic precommitment strategy where long-term preferences trump
later desires-as well as to limit agency costs imposed by the legislature.

James Madison echoed Hamilton's sentiments:
In a society under the forms of which the stronger faction can readily unite and
oppress the weaker, anarchy may as truly be said to reign as in a state of nature,
where the weaker individual is not secured against the violence of the stronger;
and as, in the latter state, even the stronger individuals are prompted by the
uncertainty of their condition, to submit to a government which may protect
the weak as well as themselves; so, in the former state, will the more powerful
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culty"'72 by tying constitutionalism to long-term majoritarian prefer-
ences. Only through ex ante constitutionalism can majorities effectively
constrain themselves and their agents. Once the negative effect of pro-
posed laws on particular interest groups becomes clear, these groups will
converge to derail such laws regardless of the net social benefit. A cen-
tral question that we seek to answer, therefore, is the likelihood of
majoritarian precommitment and reduction of agency costs through con-
stitutional amendment, given the role of interest groups in political activ-
ity. In Parts III and IV, we will use the normative criteria developed
above to evaluate the amendment process and the amendments
themselves.

Ill. THE STRUCTURE OF CONSTITUTIONAL AMENDMENT

Adopting as our benchmark the efficiency justifications described
above, this Part will now evaluate the Article V amendment process.

Article V's requirements of a split decisionmaker and supermajority
clearly advantage minority interest groups that oppose amendment. The
extremely high cost of amending the Constitution is, of course, by design.
Approval by three-fourths of state legislatures effectively bars proposed
amendments which, if enacted, would directly transfer wealth from soci-
ety at large to a concentrated interest group. State legislatures are com-
prised of representatives of large numbers of people spread over a wide
swath of the national geography, thus creating a great diversity of eco-
nomic interests and culture. This almost guarantees that any interest
group seeking an inefficient transfer of rents by constitutional amend-
ment will have to pay a price that far exceeds the value of the amend-
ment to that group. In fact, of the twenty-seven amendments to the
Constitution in more than 200 years, only a handful can be characterized

factions or parties be gradually induced, by a like motive to wish for a govern-
ment which will protect all parties, the weaker as well as the more powerful.

The Federalist No. 51, at 324-25 (James Madison) (Clinton Rossiter ed., 1961).
Madison's argument highlights the importance of uncertainty for attaining constitutional
provisions fostering efficiency. See supra part II.A. (discussing Elster's fourth criteria for
precommitment); see also Buchanan & Tullock, supra note 12, at 78 (stating that "[t]he
uncertainty that is required in order for the individual to be led by his own interest to
support constitutional provisions that are generally advantageous to all individuals and to
all groups seems likely to be present at any constitutional stage of discussion").

71. Most notably, this view has been a central theme of James Buchanan's work. See
James M. Buchanan, The Domain of Constitutional Economics, I Coast. Pol. Econ. 1
(1990) (describing constitutional political economic research and distinguishing it from
conventional economics by pointing out that constitutional economics focuses on the
choice among-rather than within--constraints); see also Michael J. Klarman, Constitu-
tional Fact/Constitutional Fiction: A Critique of Bruce Ackerman's Theory of Constitu-
tional Moments, 44 Stan. L. Rev. 759, 795 (1992) ("Sometimes the majority's will is best
effectuated by compelling adherence to its long-term aspirations and commitments,
rather than permitting satisfaction of transient desires. On this view, invalidating a piece
of majoritarian legislation can be perfectly consistent with majoritarianism.").

72. Alexander Bickel, The Least Dangerous Branch 17 (1962).
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as devices for inefficiently creating and transferring rents.73 However,
many of the amendments indirectly facilitated the institutional ability of
Congress to serve as a source of rents.

Notwithstanding Article V's protection of the status quo, its proce-
dures cannot guarantee that a majority of the people support a constitu-
tional amendment. Because the Constitution can be amended solely by
the actions of political representatives, the opportunity exists for shirking
by the people's elected representatives. This shirking can take two forms:
enacting an amendment that a majority (or substantial minority) of the
people oppose, or failing to enact an amendment that a supermajority of
the people favor.74

The first possibility, enacting an amendment contrary to the will of the
majority, can take place only under specific conditions. Although Arti-
cle V's requirement of a supermajority in Congress seems to ensure that
at least a majority of the citizenry supports an amendment, agency costs
make a congressional majority no guarantee of a popular majority.
Nonetheless, the supermajority requirement at least increases the odds
that a majority of people favor an amendment. Congress can still enact
an amendment that a majority of the people oppose, however, when a
currently dominant political group has substantial "market power" in
competing for votes. It can use that market power to gain advantages
without fear of political retribution. In our predominantly two-party sys-
tem, a party will have substantial market power when it controls both
chambers of Congress, as well as a substantial majority of the state
legislatures.

Such a landslide is the political equivalent of a major product innova-
tion in a market for goods or services. In product markets, these compet-
itive advantages translate into increased profits for firms. In political
markets, politicians in the dominant party may use their advantage to
centralize power at the expense of competing units of government. 75 Al-
ternatively, a dominant political party may use its current electoral edge
to create a structural advantage that will assist the party in winning fu-
ture elections.76 The currently dominant party may attempt to solidify
its position through amendment to the Constitution, even at the expense
of current political support if a constitutional change promises to yield

73. This is not true of constitutional amendments at the state level. See Anderson,
supra note 2, at 91.

74. From an efficiency perspective, legislative shirking must be judged by the intensity
of groups favoring and opposing a proposal. If a substantial minority vehemently op-
poses a bill that a small majority slightly favors, a legislator would be shirking if he voted
for the proposal under the criteria employed here.

75. See Jody Lipford & Bruce Yandle, Exploring Dominant State Governments, 146 J.
Institutional & Theoretical Econ. 561, 561-65 (1990) (providing empirical evidence that a
state's share of tax revenue increases with concentration of dominant party in state legis-
lature and concluding that dominant parties within state legislatures are able to maximize
their political gains).

76. See Gary M. Anderson & Robert D. Tollison, Legislative Monopoly and the Size
of Government, 54 Southern Econ. J. 529, 533 (1988).
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significant future political support."
Where a proposal would appear to benefit all political actors at the

expense of the public at large, little organized opposition to an amend-
ment will arise. Unless the amendment harms the interests of political
actors at the state level, no opposing group will coalesce outside of Con-
gress. Although the public as a whole will suffer from the constitutional
change, without an "outsider" group in a position to generate opposition,
ordinary citizens are too diffused to organize collectively. Congress' con-
trol over the constitutional agenda means that amendments facilitating
the ability of legislators to serve as brokers for rent-seeking will receive
sympathetic treatment in that branch. The only remaining substantive
limit placed on Congress' ability to amend the Constitution is Article V's
guarantee of equal suffrage in the Senate. Thus, Congress is well placed
to impose substantial agency costs on their constituents through amend-
ment to the Constitution.

The second possibility-namely, the failure to enact an amendment
favored by a supermajority of the voting population-is more likely, es-
pecially if that amendment aims to reduce agency costs of government.
Amendments that confer a small benefit on a large percentage of the pop-
ulation are unlikely to find much support in Congress, particularly if that
amendment impairs the interests of its members. Free-rider problems
will keep an effective group from coalescing to push such a proposal.""
In addition, no member of Congress could extract rents from a provision
with widely spread benefits. Although they may be socially desirable,
wide-spread benefits do not produce votes or contributions.

Further, Congress has organized its operating procedures to maximize
the likelihood that its members will be re-elected, not to register voter
preferences efficiently. Congress uses committee systems, rules of order,
and seniority systems to maximize the control exercised by its most se-
nior members, who consequently have substantial control of Congress'
legislative agenda.79 This control facilitates interest-group access to leg-
islative processes (and correspondingly, members' ability to extract votes
and contributions from those interest groups). This access gives interest
groups a great ability to block amendments that might impair their
interests.

The structure of Article V also ensures that interest groups are well-
placed to block majoritarian proposals that might harm the group's in-
terests. Collective-action problems are likely to impede the ability of ma-
jorities to enact constitutional provisions to precommit against rash

77. This assumes the party has the requisite party discipline. Where individual legis-
lators are free to ignore the preferences of the party as a whole, these legislators will have
little incentive to jeopardize their own political base for the advantage of the party.

78. For a discussion of the free rider problem, see supra notes 32-34 and accompany-
ing text.

79. On the efficiency justifications for seniority systems, see Kenneth Shepsle & Barry
Nalebuff, The Commitment to Seniority in Self-Governing Groups, 6 J.L. Econ. & Organi-
zation 45, 49 (Special Issue, 1990).
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action or to reduce agency costs because the benefits of such provisions
would be spread so widely.

IV. AN ECONOMIC HISTORY OF CONSTITUTIONAL AMENDMENT

This Part applies the framework developed above to analyze several
amendments to the Constitution. We focus on the role interest groups
play in the process of constitutional amendment and the role Congress
plays as an agenda setter. In particular, we explore the ability of majori-
ties to restrain their political agents through amendment, and the ability
of majorities to precommit against engaging in undesirable future acts.
Our analysis is divided into three subsections: the Bill of Rights, 80 the
Eleventh through Twenty-seventh Amendments, and amendments that
have failed to be proposed or ratified.

A. The Bill of Rights

The concern that the Philadelphia Convention had inadequately re-
strained the federal government drove the campaign for a Bill of
Rights.81 The political setting in which the Bill of Rights was enacted
substantially resembled that of the Convention. In both contexts, gov-
ernment actors were not yet effectively organized as an interest group.
Moreover, the absence of non-governmental interest groups revolving
around the national government made both the original deal and the sub-
sequent amendments possible. Government actors thus constituted the
sort of delayed opposition found in the paradigm case above for constitu-
tionalizing a rule. 2 If a strong federal government had been in place at

80. Some will question treating the Bill of Rights as amendments. Many believe that
those amendments were part of the original deal, necessary to gain enactment of the
Constitution. Nonetheless, the Bill of Rights was enacted through the Article V amend-
ment process. Although James Madison and other supporters of the proposed Constitu-
tion did promise to push for a Bill of Rights in the First Congress after the Constitution
was ratified, see James Madison to George Eve, Orange, 2 January, reprinted in 2 The
Documentary History of the First Federal Elections 1788-1790, at 330-31 (Gordon
DenBoer & Lucy Trumbull Brown eds., 1984), enacting the Bill of Rights was not a
precondition to ratification, nor was the content of the Bill of Rights specified in advance.
The Federalists deflected demands for a second convention and channelled the demand
for a Bill of Rights through the Article V amendment process. See Madison to Alexander
Hamilton, 1788, reprinted in 2 The Bill of Rights: A Documentary History 848 (Bernard
Schwartz ed., 1971) ("The plan mediated by the friends (of) the Constitution is to preface
the ratification with some plain & general truths that can not affect the validity of the act;
& to subjoin a recommendation which may hold up amendments as objects to be pursued
in the constitutional mode."). Therefore, the history of the Bill of Rights does shed light
on the amendment process. Treating the Bill of Rights as part of the original deal sup-
presses the sharp contrast between the character of the first ten amendments and the
latter seventeen. Only the Bill of Rights places substantive limits on federal government
action.

81. See, e.g., William Lee Miller, The Business of May Next 244-59 (1992) (describ-
ing James Madison's encouragement of the campaign for the Bill of Rights).

82. See supra part I.B.
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the time of the Convention and its ratification, the Constitution would
have taken on a very different character.

The first ten amendments to the Constitution promote policies that
could have been accomplished through statutes and that did not require
constitutional amendment. The Bill of Rights restrict the federal govern-
ment's ability to act in certain ways, but nothing in the original Constitu-
tion required amendments to achieve these restraints. Political pressures
on Congress and the Executive might have constrained the government.
After all, absent the Bill of Rights, Congress was not obliged to regulate
speech or the press, or to deny trial by jury, or to inflict cruel and unu-
sual punishments. Proponents of the Bill of Rights sought constitutional
restraints not because amendment was necessary-as a legal matter-to
achieve their goals,83 but rather in order to increase the costs borne by
future opponents seeking to use government in ways prohibited by the
Bill of Rights. Statutory attempts to rein in these officials would likely
have failed because, once the government became established, concen-
trated interest groups would have disproportionate influence in represen-
tative democratic institutions. Moreover, the Convention's innovation of
real majoritarian power in a representative legislature created the possi-
bility of majoritarian abuse, in addition to the familiar agency cost prob-
lem of government. Simple majoritarian protection through a statutory
Bill of Rights would not have sufficed precisely because the benefits flow-
ing from these rights were so widespread." Due to the free-rider prob-
lem, majorities inevitably face the highest maintenance cost in protecting
their prerogatives. On the other hand, government actors are a discrete,
well-organized group with a considerable advantage in the fight for statu-
tory privileges, and they would be a constant threat to repeal a statutory
Bill of Rights. Few would benefit from abrogating these rights; many
would suffer a net detriment from denial of these rights. The former
group thus could more easily solve free-rider problems in order to
achieve legislative success. Therefore, the best chance for citizens at
large to limit the government's power was for the proponents of the Bill
of Rights to insist during the drafting and ratifying stages-before future
government insiders became aware of who they were-that the govern-
ment be checked constitutionally. Otherwise, the agency costs would be
spread too widely for a coherent interest group to emerge and push for

83. Indeed, opponents of the Bill of Rights claimed that government lacked the power
to interfere with individual liberties. In their view, the Bill of Rights was at best superflu-
ous, see James Wilson, An Address to a Meeting of the Citizens of Philadelphia (1787),
reprinted in 1 The Bill of Rights: A Documentary History 528, 529 (Bernard Schwartz
ed., 1971) (stating that the Bill of Rights is a "defect in the proposed constitution"), and,
at worst, mischievous. The mischief they feared was that the enactment of the Bill of
Rights would imply that the federal government possessed greater powers than was in-
tended. See The Federalist No. 84, at 514 (Alexander Hamilton) (Clinton Rossiter ed.,
1961).

84. See A.C. Pritchard, Note, Government Promises and Due Process: An Economic
Analysis of the "New Property", 77 Va. L. Rev. 1053, 1066-74 (1991).
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government limitations. Absent constitutional amendment, the diffuse
majority would have simply been taxed by excessive levels of agency
costs imposed by actors in the federal government.

The Founders thought that the Articles of Confederation were defec-
tive because they conferred too little power on the national govern-
ment,85 and left too much room for wasteful rent-seeking at the state
level.8 6 The inefficient practices of the state governments included the
confiscation of property, the abrogation of debts, the issuance of paper
money, and the imposition of tariffs and taxes on commerce from their
sister states.87 Most members of the Constitutional Convention, there-
fore, had complementary goals: enhancing the power of the federal gov-
ernment and limiting the abuses of overreaching state governments. 88

The Constitution helped attain the goals of strengthening property
rights and the enforceability of contracts, but, in so doing, it sparked the
opposition of state political actors who were dependent on rent-seeking
at their level.89 For example, New York legislators feared the loss of
tariff revenue on imported goods coming through New York en route to
New Jersey and Connecticut.90 The proposed Constitution also raised
fears that a strong federal government would itself act as a powerful in-
terest group, capable of extracting substantial rents. Proto-antifederal-

85. See Randall G. Holcombe, Constitutions as Constraints: A Case Study of Three
American Constitutions, 2 Const. Pol. Econ. 303, 306 (1991).

86. See Harry N. Scheiber, Federalism and the Constitution: The Original Under-
standing, in American Law and the Constitutional Order 85, 87 (Lawrence M. Friedman
& Harry N. Scheiber eds., 1978) (stating that "[tihe ills that beset America... included
. . . 'a constant tendency in the States to encroach on the federal authority' [and]... a
pattern of manifest infringement of 'the rights and interests of each other' and oppression
of 'the weaker party within their respective jurisdictions.'" (quoting Madison's notes of
June 8, 1787, in I Records of Federal Convention of 1787, at 164)).

87. See William H. Riker, The Lessons of 1787, 55 Pub. Choice 5, 7 (1987).
88. See John P. Kaminski, The Making of the Bill of Rights: 1787-1792, in Contexts

of the Bill of Rights 18, 19 (Stephen L. Schechter & Richard B. Bernstein eds., 1990).
Members of the Constitutional Convention also were aware of the efficiency justifica-

tions for constitutionalism, although they articulated these purposes differently. Madison
understood that future government officials were apt to aggrandize themselves at the ex-
pense of citizens at large:

If men were angels, no government would be necessary. If angels were to gov-
em men, neither external nor internal controls on government would be neces-
sary. In framing a government.., the great difficulty lies in this: you must first
enable the government to control the governed; and in the next place oblige it to
control itself.

The Federalist No. 51, at 322 (James Madison) (Clinton Rossiter ed., 1961) Madison's
agency cost perspective anticipates a major theme in Buchanan & Tullock, supra note 12.

Madison also was concerned by the need for majoritarian precommitment in drafting
the Constitution. "It is of great importance in a republic not only to guard the society
against the oppression of its rulers, but to guard one part of the society against the injus-
tice of the other part." Supra at 323.

89. See Robert A. McGuire & Robert L. Ohsfeldt, Self-Interest, Agency Theory, and
Political Voting Behavior: The Ratification of the United States Constitution, 79 Am.
Econ. Rev. 219, 222 (1989).

90. See Kaminski, supra note 88, at 35.
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ists, skeptical of the Convention's prospects for success, boycotted the
Convention confident that they could scuttle any increase in federal
power at the ratification stage.91 The members of the Constitutional
Convention, however, unilaterally changed the rules for ratification.
They bypassed the state legislatures whose approval was required to
make changes under the Articles and sent the proposed Constitution to
state ratifying conventions. In so doing, the Federalists attempted to cir-
cumvent the rent-seeking opposition of state legislators, knowing that
state political actors would jealously protect their prerogatives.92 But the
Federalists' stratagem was not entirely successful. The Antifederalists
countered by seeking a revision of the Constitution. Their arguments
played on the concern that the newly strengthened federal government
would overshadow the state governments.93

The role of state governments complicates the economic account of the
enactment. Like federal political actors, political actors at the state level
imposed agency costs on the people at large. 94 By the time of the Consti-
tutional Convention, state governments already had organized effectively
to protect their interests; thus, state political actors could impose agency
costs on their constituents. Notwithstanding these agency-cost problems,
the interests of state political actors seeking a Bill of Rights roughly coin-
cided with the interests of the populace. An increase in the power of the
federal government would increase the prospects for rent-seeking at the
expense of both the state governments and the people. 9 Conversely, a
decrease in the power of the federal government would increase the op-
portunities for rent-seeking at the state level. 96 Consequently, in addition
to the Bill of Rights, the Antifederalists wanted a clear transfer of power
to the state governments.97

In this, the Antifederalists were only partially successful. Although

91. See Riker, supra note 87, at 16-17.
92. See id at 17.
93. See, eg., Patrick Henry's Speech (June 7, 1788) before the Virginia Ratifying Con-

vention, reprinted in The Anti-Federalist Papers and the Constitutional Convention De-
bates 210 (Ralph Ketcham ed., 1986) (arguing that even if all the citizens of Virginia
wanted to alter the government, they could be prevented from doing so by a minority of
citizens of the United States).

94. Competition among the states for constituents and firms limits the ability of state
political actors to extract rents from their constituents.

95. At the Virginia convention, James Monroe urged that the national government
not be allowed to do "harm, either to States or individuals." Kaminski, supra note 88, at
31. On the congruence of state and individual interests in limiting federal rent-seeking,
note the symmetry of the Ninth and Tenth Amendments, which respectively reserve
rights to the people and powers to the states.

96. See Debates, New York Ratifying Convention, 1788, reprinted in 2 Schwartz, supra
note 80, at 857, 866 ("The idea of two distinct sovereigns in the same country, separately
possessed of sovereign and supreme power, in the same matters at the same time, is as
supreme an absurdity, as that two distinct separate circles can be bounded exactly by the
same circumference.").

97. See George Mason's Objections to the Proposed Federal Constitution, 1787, re-
printed in 1 Schwartz, supra note 83, at 444, 446; Letter of 4grippa, 1788, to the Massa-
chusetts Convention, (Feb. 5, 1788), reprinted in id at 516-21; Richard Henry Lee, Letter
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the Bill of Rights (unlike the original Constitution) did not limit the
power of state governments, neither did it provide a clear-cut victory for
political actors committed to rent-seeking at the state level. 98

James Madison, fearing the risks to a strong federal government that a
second convention might bring,9 9 astutely seized control of the agenda
for constitutional change."° Madison carefully chose among the amend-
ments that had been proposed by the state ratifying conventions.' 0 ' He
selected those amendments that reduced the agency costs of the federal
government and served as precommitments against majoritarian abuse,
but did little to increase directly the domain of state-level rent-seeking.
Indeed, Madison further attempted to limit the amount of rent-seeking
available at the state level, but he failed. Madison's proposal to limit
state restrictions on the rights of conscience, the press, and criminal jury
trial was rejected by the first Senate,1"2 whose members were selected by
the state legislatures at that time. Because state governments remained
effective political forces in the early days of the Republic, the failure of
Madison's proposal suggests that the enactment of the Bill of Rights was
not wholly free of interest group pressure.10 3 Nonetheless, Madison
largely succeeded in deflecting the push for increased state power.

Certain amendments, such as the Second"° and the Tenth, 5 explic-
itly protected state governments and state political actors. Other state-
sponsored amendments would have aided their interests indirectly. For
example, one of the amendments proposed by several state ratifying con-
ventions 10 6 (and endorsed by Thomas Jefferson) 0 7 would have prohib-

from the Federal Farmer, Oct. 9, 1787, in 2 The Complete Anti-Federalist 230, 232 (Her-
bert J. Storing ed., 1981).

98. This is indicated by the tepid response from the Antifederalists to Madison's pro-
posed Bill of Rights. See Kaminski, supra note 88, at 47. See also Miller, supra note 81,
at 262 ("Patrick Henry is reported to have said that he would have preferred a single
amendment disallowing direct taxes to all the amendments approved by Congress.").

99. See Madison to G.L. Turberville, 1788, reprinted in 2 Schwartz, supra note 80, at
930-31.

100. See Miller, supra note 81, at 259. Proponents of the Constitution comprised a
majority in both houses of the first Congress. See Madison to Jefferson, 1788, reprinted in
2 Schwartz, supra note 80, at 993.

101. The state conventions proposed all of Madison's amendments, except for the Tak-
ings Clause of the Fifth Amendment and his attempt to limit state government powers.
See Akhil R. Amar, The Bill of Rights as a Constitution, 100 Yale L.J. 1131, 1182 (1991).

102. See Wilfrid E. Rumble, James Madison on the Value of Bills of Rights, in XX
Nomos 122, 136 (J. Roland Pennock & John W. Chapman eds., 1979). The Senate also
rejected Madison's proposal to codify the doctrine of the separation of powers. See Her-
man V. Ames, The Proposed Amendments to the Constitution of the United States During
the First Century of Its History, in 2 Annual Report of the American Historical Associa-
tion for the Year 1896, at 26-27 (1897).

103. See Miller, supra note 81, at 254.
104. U.S. Const. amend. II (establishing the right to bear arms).
105. U.S. Const. amend. X (reserving powers not delegated to the United States to the

States or to the people).
106. These included Massachusetts, New Hampshire, and New York. See I Elliot,

supra note 7, at 323, 326, 330.
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ited the federal government from granting monopolies. Madison,
however, omitted this provision from his draft proposal for the Bill of
Rights. 108 While the monopoly amendment would have limited the
power of the federal government to expropriate the wealth of the citi-
zenry at large, it also would have protected the prerogatives of the states
over the property within their boundaries. By limiting the ability of the
federal government to expropriate wealth from individuals, the monop-
oly amendment would have left greater wealth for the states to extract
from their citizens. Rent seekers, as a rule, do not care for competition.

The Bill of Rights, however, largely reduced the agency costs of the
federal government, rather than increased the domain of rent-seeking
available to state political actors. 109 Because state governments provided
a coherent interest group with a substantial interest in revising the draft,
opponents of the proposed Constitution were well-organized. To make
their opposition to the proposed Constitution politically effective, how-
ever, opponents also needed an issue that would generate popular sup-
port and thus garner votes in the first congressional elections. The
Antifederalists invoked the need for a second convention to enact a Bill
of Rights protecting the liberty of the people."' They did not want to
make the same mistake of boycotting a second convention, where the
balance of power would have been more likely to favor the states." '

This strategy took advantage of the popular fear that federal politi-
cians might act contrary to the interests of the people.1 '2 Relying on the
events that led to the Revolution, the rhetoric of the Antifederalists high-
lighted the problem of the government acting as an interest group (affect-
ing agency costs), rather than the need to restrain future majorities
(precommitment). The Declaration of Independence, after all, reads as
an indictment of a distant government that does not respond to the ma-
jority.1 3 It declares a natural right of the people to control their agents

107. See Jefferson to Madison, 1789, reprinted in 2 Schwartz, supra note 80, at 1140-
43.

108. As a result, we only can speculate how such a provision might have affected the
struggle between Franklin Roosevelt and the Supreme Court over the New Deal, which
involved a considerable number of government-sponsored monopolies. See generally
Gary M. Anderson & Robert D. Tollison, Congressional Influence and Patterns of New
Deal Spending, 1933-1939, 34 J.L. & Econ. 161 (1991).

109. See Madison to Jefferson, 1788, reprinted in 2 Schwartz, supra note 80, at 992,
993. See also Miller, supra note 81, at 253 ("[Madison] also omitted most of those pro-
posed amendments that did not partake of the nature of great rights of mankind, and all
that were in effect disputes about the powers and structure of government (like amend-
ments removing the direct taxing power).").

110. See Riker, supra note 87, at 29-30.
111. See supra note 91 and accompanying text.
112. See Robert A. Rutland, The Birth of the Bill of Rights, 1776-1791, at 124-58

(1955).
113. Each of the passages begins with "HE" and cites a specific failure of the King to

serve the interests of the American people. Included among the charges: "He has refused
to pass other Laws for the Accommodation of large Districts of People, unless those
People would relinquish the right of Representation in the Legislature, a right inestimable
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