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FORDHAM LAW REVIEW

cash grain, the sales to arrive, and the grain actually delivered in fulfill-
ment of future contracts," it was indistinguishable from Stafford.76 Ad-
dressing himself specifically to the effect of sales of grain futures on this
current of commerce, Taft formulated the questions before the Court as:

[W]hether the conduct of such sales is subject to constantly recurring
abuses which are a burden and obstruction to interstate commerce in
grain? And further, are they such an incident of that commerce and so
intermingled with it that the burden and obstruction caused therein by
them can be said to be direct?77

Echoing the deferential posture the Court had struck in Stafford, Taft
noted that Congress had specifically answered that question affirmatively
in the text of the Act. Reviewing the evidence before the Court, Taft
concluded that the Justices would have been unwarranted in rejecting
this finding of Congress as unreasonable. It was clear, he noted, that
"[m]anipulations of grain futures for speculative profit ... exert[ed] a
vicious influence and produce[d] abnormal and disturbing temporary
fluctuations of prices" that "disturb[ed] the normal flow of actual con-
signments."'78 By virtue of its singular capacity to exert such extraordi-
nary influence on wheat prices, the Court held, following Munn and
Stafford, that the Chicago Board of Trade was a business affected with a
national public interest, and was accordingly subject to federal
regulation.79

Justice McReynolds again dissented without opinion, this time joined
by Justice Sutherland, who had replaced Justice Clarke on October 2,
1922. Justice Van Devanter again voted with the majority, this time
joined by the man destined to become the Fourth Horseman: Justice
Pierce Butler who replaced Justice Day on January 3, 1923.

C. The Packers and Stockyards Act Revisited: Tagg Bros. &
Moorhead v. United States

The Packers and Stockyards Act came under attack again in Tagg
Bros. & Moorhead v. United States.8 0 The group of commission agencies
comprising the membership of the Omaha Livestock Exchange had es-
tablished rules requiring all members to charge the same rates for their

to deprive Congress of the power to regulate it, as is... expressly recognized in
Stafford v. Wallace.

Id. (citations omitted).
76. Id. at 34.

The sales on the Chicago Board of Trade are just as indispensable to the con-
tinuity of the flow of wheat from the West to the mills and distributing points of
the East and Europe, as are the Chicago sales of cattle to the flow of stock
toward the feeding places and slaughter and packing houses of the East.

Id. at 36.
77. Id.
78. Id. at 39.
79. See id. at 40-41.
80. 280 U.S. 420 (1930).

[Vol. 61



CURRENT OF COMMERCE DOCTRINE

services. The Exchange had promulgated a rate schedule to govern fees
charged by its members, effectively eliminating rate competition among
Omaha commission agencies. Pursuant to his authority under the Act,
the Secretary of Agriculture suspended the operation of the Exchange's
rate schedule and supplanted it with a schedule of his own making. The
members of the Exchange sought to enjoin the Secretary's action.

The plaintiffs conceded that they were engaged in interstate commerce
at a public stockyard and were therefore subject to some congressional
regulation."' They contended, however, that the rates charged for their
services could not be regulated because their business was not affected
with a public interest. 2 The plaintiffs argued essentially that only capi-
tal-intensive businesses could be affected with a public interest, that their
business was labor rather than capital-intensive, that rate-fixing for la-
bor-intensive businesses constituted wage-fixing in violation of the Fifth
Amendment, and that the commissions they charged for the sale of live-
stock therefore could not be regulated by Congress. 3

The Court, in an opinion authored by Justice Brandeis, unanimously
rejected the plaintiffs' contentions. "There is nothing in the nature of
monopolistic personal services," wrote Brandeis,

which makes it impossible to fix reasonable charges to be made there-
for; and there is nothing in the Constitution which limits the Govern-
ment's power of regulation to businesses which employ substantial
capital.... Plaintiffs perform an indispensable service in the interstate
commerce in live stock. They enjoy a substantial monopoly at the
Omaha Stock Yards.... The purpose of the regulation attacked is to
prevent their service from thus becoming an undue burden upon, and
obstruction of, that commerce.8 4

Tagg Bros. reaffirmed Holmes' conflation of Commerce Clause and
due process doctrines in an important way. The plaintiffs had sought to
drive a wedge between the current of commerce doctrine and the public/
private distinction, and the Court had unanimously rebuffed them. The
Court said, in effect, to be in the current of commerce was to be a busi-
ness affected with a public interest. Indeed, research has disclosed no
case in which the Court held that a business activity was located in a
current of commerce but was beyond congressional rate-regulation be-
cause it was not a business affected with a public interest.8 5 Within the

81. See id. at 433.
82. See icL at 437-38.
83. See id. at 438.
84. Id. at 438-39 (emphasis added) (citing Stafford v. Wallace, 258 U.S. 495, 515-16

(1922); Chicago Board of Trade v. Olsen, 262 U.S. 1, 34 (1923)).
85. Indeed, the only case in which the current of commerce theory would have ap-

peared to be applicable but was nevertheless rejected by the Court was Hopkins v. United
States, 171 U.S. 578 (1898). The Kansas City Livestock Exchange was as clearly located
in a current of interstate commerce as were the Chicago stockyards in Swift & Co. v.
United States, 196 U.S. 375 (1905) and Stafford, 258 U.S. at 495, the Chicago Board of
Trade in Olsen, 262 U.S. at 1, and the Omaha Livestock Exchange in Tagg Bros. v.
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current of commerce doctrine, the conflation of the direct/indirect dis-
tinction with the public/private distinction was complete. When Edward
Corwin argued that the Supreme Court was attempting to convert the
direct/indirect distinction "into a sort of due process clause protective of
state power,"86 he wrote truer than he knew.

D. Other Salient Features of the Current of Commerce

The root distinction of dual federalism opposed that which was local
to that which was national. The dynamism of the current of commerce
doctrine lay in its capacity to compromise this root distinction. An
otherwise local business activity could be subjected to national regulation
if it could be characterized as a business affected with a public interest
located in a current of interstate commerce. Yet despite its dynamic po-
tential, current of commerce doctrine fit comfortably into the body of
early twentieth century Commerce Clause jurisprudence, largely because
it shared with that body of doctrine certain core assumptions about the
nature of the federal commerce power.

In the minds of the Taft Court Justices, Swift, Stafford, and Olsen
could happily co-exist with an array of cases that held a business activity
to be beyond federal regulation or within the regulatory power of a state
because it transpired at one of the terminals of a flow of interstate com-
merce. A few examples will suffice. In United Mine Workers v.
Coronado Coal Co.87 and United Leather Workers v. Herkert & Meisel
Trunk Co.,8" the Court held labor strikes at a coal mine and a trunk
factory to be beyond the reach of federal jurisdiction under the Sherman
Act. In the absence of a showing of a specific intent to restrain com-
merce, the Court held, strikes by the employees of enterprises engaged in
production were local matters subject only to local regulation. 89 Com-
merce succeeded to production and was not a part of it. In Sonneborn
Bros. v. Cureton,90 the Court unanimously upheld a state wholesale sales
tax on oil which included in its base local sales of oil shipped to Texas
from outside the state. Rejecting the claim that the tax burdened inter-
state commerce in oil, the Court held that the oil had "come to rest"
within the state in the company's warehouse, where it was held for local
sale; and having thus become commingled with the general mass of prop-
erty within the state, the oil was subject to state taxation. 91 Two years

United States, 280 U.S. 420 (1930). However, as Holmes pointed out in Swift, and as
Taft reiterated in Stafford, the Government in Hopkins had not shown that the Kansas
City commission merchants were capable of exacting exorbitant charges. The effect of
the merchants' activities on interstate commerce was therefore indirect.

86. Landmark or What?, supra note 52, at 159-60.
87. 259 U.S. 344, 350-53 (1922).
88. 265 U.S. 457, 469-71 (1924).
89. See id. at 469-71; United Mine Workers, 259 U.S. at 350-53.
90. 262 U.S. 506 (1923).
91. See id. at 508-09.
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later, in Hygrade Provision Co. v. Sherman,9 2 the Court upheld a New
York statute regulating the sale of kosher meats against the contention
that the regulation burdened interstate commerce. Once the meat had
come to rest within the state and was held solely for local disposition and
use, held the Court, it fell within the state's regulatory bailiwick, despite
the fact that the regulation might "incidentally affect interstate
commerce."

9 3

In these cases, as in the current of commerce cases and other com-
merce cases of the period, commerce was "conceived of primarily as
transportation."94 "In the light of the opinions of the United States
Supreme Court," wrote Professor Ribble of the University of Virginia in
1934, "interstate commerce may be fairly described as movement, sub-
ject, at least in part, to human direction or control, which movement
starts in one state and continues into another.""9 The Commerce Clause
jurisprudence of the period, noted Edward Corwin a year later, betrayed
"the Court's mental image of the interstate commerce process as a physi-
cal movement merely of goods from one state to another." '96 The current
of commerce doctrine, noted Ribble, sought to deal with "practices
which obstructed the flow of commerce among the states." ' The exist-
ence of such "obstructions" to the interstate movement or transportation
of goods, and the need for their removal, was the very focus of the doc-
trine.9" The current of commerce doctrine could peacefully co-exist with
Taft Court commerce jurisprudence because it rested on this conception
of commerce as physical movement. 99

Yet despite this apparently cozy fit, the current of commerce doctrine
contained within itself the potential for a terrific breach of interdoctrinal
harmony. For the current of commerce doctrine was necessarily a
slightly volatile exception to the pristine, symmetrical rules of dual feder-
alism. McReynolds in Stafford,"' joined by Sutherland in Olsen,"10 had
undoubtedly seen that it was an exception that could eventually swallow
the rules. The public/private distinction helped to hold this volatility in
check, but the fact remained that the current of commerce doctrine had

92. 266 U.S. 497, 502-03 (1925).
93. Id at 503.
94. Edward S. Corwin, Congress's Power to Prohibit Commerce a Crucial Constitu-

tional Issue, 18 Cornell L.Q. 477, 495 (1933).
95. F.D.G. Ribble, The 'Current of Commerce:" A Note on the Commerce Clause and

the National Industrial Recovery Act, 18 Minn. L. Rev. 296, 312 (1934) [hereinafter Rib-
ble, Current of Commerce].

96. Landmark or What?, supra note 52, at 166. See also Robert L. Stem, That Com-
merce Which Concerns More States Than One, 47 Harv. L. Rev. 1335, 1336, 1347-48,
1360-61, 1363 (1934) (noting in defense of the NIRA that "although the Court has gener-
ally talked of interstate commerce as if it meant interstate movement, there has hereto-
fore been no need for a broader definition").

97. Ribble, Current of Commerce, supra note 95, at 314.
98. See id at 301-02, 316-17.
99. See Stem, supra note 96, at 1361.

100. See Stafford v. Wallace, 258 U.S. 495 (1922).
101. See Chicago Board of Trade v. Olsen, 262 U.S. 1 (1923).
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the capacity to transform the local into the national. The production/
commerce distinction was derived from the root local/national distinc-
tion, and the capacity to compromise the borders of the latter necessarily
entailed the power to compromise those of the former. Indeed, both
Swift and Stafford had suggested that the slaughter and packing of meat,
both activities of production, occurred in the current of commerce. 10 2

The Court had never suggested that a production facility located in a
current of interstate commerce caused a "break" in the current or was
otherwise beyond federal regulation. The dicta in Swift and Stafford inti-
mated that any tension between the current of commerce doctrine and
the production/commerce distinction would be resolved in favor of the
former. 10 3 To borrow a metaphor from contract bridge, the current of
commerce doctrine was trump.

The threat that the current of commerce doctrine posed to the produc-
tion/commerce distinction was not lost on contemporary commenta-
tors."° In his 1931 Presidential Address before the American Political
Science Association, Edward Corwin told his audience,

in "the typical and actual course of events," even manufacturing be-
comes but a stage in the flow of the raw product to the mill and the
out-flow of the finished product from the mill to the market; and while
checking momentarily the current of interstate commerce, is at the
same time, to adapt the words of Chief Justice Taft in Stafford v. Wal-
lace, "indispensable to its continuity." °10 5

Discussing the current of commerce doctrine three years later, Corwin
reiterated this theme.

What we are called upon to vision is a current which has its source in
certain acts, or procedures, of production; which takes its way across
the country with ever increasing volume and without interruption by,
or even awareness of, state lines; which comes to pause now and again
in an eddy, as it were, for certain further operations and transactions,
including again acts of production (the preparation of meat products,
fattening on the farms), but which ever resumes its flow to its diverse
and nation-spread destination.' 0 6

Two years later, in 1936, writing for a lay audience on the eve of the CIO
sitdown strikes in the automobile industry, Robert Carr noted that

certain... enterprises, while not interstate in themselves, are neverthe-
less related to others that are, and for that reason become subject to
federal control. What, for instance, of the manufacture of

102. See Mason & Beaney, supra note 4, at 160-61; Joel F. Paschal, Mr. Justice Suther-
land 193-94 (1951).

103. See Stafford v. Wallace, 258 U.S. 495, 520-21 (1922); Swift & Co. v. United States,
196 U.S. 375, 397-98 (1905).

104. See, e.g., Ribble, Current of Commerce, supra note 95, at 315 (discussing particu-
lar cases dealing with the production/commerce distinction).

105. Edward S. Corwin, Social Planning Under the Constitution, 26 Am. Pol. Sci. Rev.
1, 15 (1932) (citations omitted).

106. Twilight of the Supreme Court, supra note 8, at 43.
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automobiles? The construction of a Ford in Detroit is not interstate
commerce, but the steel and rubber and paint that make up the car are
brought to Detroit from a dozen different states, and the finished Fords
will be sent to every state in the Union, for sale. Clearly, the entire
process from beginning to end involves interstate commerce at a good
many points. Is this close relationship between the different steps that
make up the complete process sufficient to enable Congress to regulate
those steps that are not interstate along with those that are? 0 7

Carr would not have long to wait for an answer.
Born in 1905 and nurtured through the 1920s, by the beginning of the

New Deal decade Holmes' formula was a staple of American constitu-
tional jurisprudence. In the decade to come it would undergo significant
transformation, and by the decade's end it would be of little more than
historical interest. Before its demise, however, it was to serve as the con-
ceptual foundation of one of the more important events in the nation's
legal history.

II. THE IMPORTANCE OF NEBBIA V. NEW YORK

At the same time that the Taft Court was elaborating the current of
commerce concept in constitutional law, another group of legal thinkers
was busily proposing reforms in American private law. The experience
and methodology of these private law reformers of the New Era of the
1920s would be reflected in the public law jurisprudence of the Supreme
Court during the New Deal of the 1930s.

In 1923, a group of the nation's most distinguished lawyers, jurists,
and law professors formed the American Law Institute.'08 Among the
founders were Charles Evans Hughes, former Associate Justice of the
Supreme Court," 9 Harlan Fiske Stone, Dean of Columbia University
School of Law, and Benjamin Cardozo, a judge on the New York Court
of Appeals."' Troubled by the uncertainty and complexity of the com-
mon law in America, the founders of the ALI proposed to undertake the

107. Robert K. Carr, Democracy and the Supreme Court 30 (1936).
108. See Lawrence M. Friedman, A History of American Law 676 (2d ed. 1985); Her-

bert F. Goodrich & Paul A. Wolkin, The Story of the American Law Institute 1923-1961,
at 5 (1961); Edward A. Purcell, Jr., The Crisis of Democratic Theory: Scientific Natural-
ism and the Problem of Value 79-90 (1973); Arthur L. Corbin, The Restatement of the
Common Law by the American Law Institute, 15 Iowa L. Rev. 19, 19-41 (1929); Norris
Darrell & Paul A. Wolkin, The American Law Institute, 52 N.Y.S.BJ. 99, 99-101, 139-43
(1980); N.E.H. Hull, Restatement and Reform: A New Perspective on the Origins of the
American Law Institute, 8 L. & Hist. Rev. 55, 55-96 (1990); William P. La Piana, 'A Task
of No Common Magnitude: The Founding of the American Law Institute, 11 Nova L
Rev. 1085, 1085-1126 (1987); William D. Lewis, History of the American Law Institute
and the First Restatement of the Law: 'How We Did It', in American Law Institute Re-
statement in the Courts: Permanent Edition 1932-1944, at 1-4 (1945); Herbert Wechs-
ler, The Course of the Restatements, 55 A.B.A. J. 147, 147-151 (1969).

109. See Wechsler, supra note 108, at 147.
110. See Goodrich & Wolkin, supra note 108, at 5-6.
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enormously ambitious task of "restating" it.I" The inauguration of the
National Reporter system in the 1870s had, by the 1920s, produced an
avalanche of reported decisions "that made it impossible for judges and
lawyers to stay properly informed.""' 2 The founders of the institute be-
lieved that "out of the overwhelming mass of law cases and legal litera-
ture clearer statements of the rules of the common law in effect in a great
majority of the states could be made and expressed."' 1 3 This would re-
quire that "the thousands upon thousands of decisions of courts be re-
duced to a systematic, concise statement of the law.""' 4

Many of the chief draftsmen on the Restatement projects, such as Sa-
muel Williston and Austin Scott, were the authors of "massive treatises
in the strict, conceptual, Langdell mold""' 5 and the task of "restating"
the law, while not necessarily a formalist exercise, 116 was of course a
Langdellian enterprise.' 17 The Restaters would take a complex and un-
wieldy body of case law and extract from it its essential elements; from
the thousands of reported cases on a given area of the law they would
synthesize lean and clear rules of general application. Beginning with the
Restatement of the Law of Contracts"I8 in 1932, the Institute published a
series of Restatements of the principal areas of the common law:
Agency1 in 1933, Torts 120 and Conflict of Laws 121 in 1934, and Trusts in

1935.122 Between 1928 and 1935, the ALI also published tentative drafts
of Restatements for the areas of Business Associations, Property and Sales
of Land.123 Just as the Supreme Court was confronting the issues of the

I 11. See id. at 5-11; Purcell, supra note 108, at 79-80.
112. Purcell, supra note 108, at 79.
113. Goodrich & Wolkin, supra note 108, at 15.
114. Id. at 8.
115. Friedman, supra note 108, at 676. On the legal thought and influence of Christo-

pher Columbus Langdell, see William La Piana, Logic and Experience: American Legal
Thought and Legal Education, 1800-1920, at 154-82 (1987) (Ph.D. dissertation, Harvard
University) (forthcoming Spring, 1993, Oxford University Press).

116. Hull persuasively argues that many of the Restaters were not full-fledged
Langdellian devotees of legal science, but instead transitional figures positioned between
formalism and realism. She uses the term "progressive-pragmatist" to describe Cardozo
and others, and the term might, with some qualification, also be used to describe Hughes,
Stone, Brandeis, and perhaps Roberts. All trained in the "heyday of formalism," their
jurisprudence retained an air of Langdellian conceptualism. See Hull, supra note 108, at
84. Yet they were not thoroughgoing formalists. See, e.g., Nebbia v. New York, 291 U.S.
502 (1934) (discussed infra notes 124-137 and accompanying text). Indeed, they were
able to deformalize their jurisprudence at the same time that they were engaged in the
essentially Langdellian enterprise of synthesizing the disparate doctrinal formulations of
existing cases into lean rules of general application. In other words, "formalist" will not
suffice as a complete description of Langdellianism. See Hull, supra note 108, at 83-85.

117. See Friedman, supra note 108, at 676; Purcell, supra note 108, at 75-80.
118. See Restatement of the Law of Contracts (1932).
119. See Restatement of the Law of Agency (1933).
120. See Restatement of the Law of Torts (1934).
121. See Restatement of the Law of Conflict of Laws (1934).
122. See Restatement of the Law of Trusts (1935); Wechsler, supra note 108, at 147.
123. See Restatement of the Law of Business Associations (Tentative Draft No. 1,
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constitutionality of the New Deal, the ALl was proceeding apace with
the Langdelian task of restating the common law.

By 1934, Hughes, Stone, and Cardozo, founders of the Restatement
projects, had taken seats on the United States Supreme Court. By that
year, it appears that these charter members of the Restatement move-
ment, who came to legal maturity in the era of Langdellian hegemony,
had begun to impress the Restatement methodology upon the nation's
constitutional law.

Nowhere was this impact more evident than in the case of Nebbia v.
New York.124 Nebbia involved a New York State Control Board regula-
tion of retail milk prices. The regulation was an attempt to ameliorate
the effects of cutthroat competition in the retail milk business, where
price-cutting had reduced the income of dairy farmers to a level below
the cost of production. Leo Nebbia, a retailer convicted of selling milk
below the price prescribed by state regulation, argued that the regulation
deprived him of property without due process of law in violation of the
Fourteenth Amendment. Price regulation, Nebbia contended, was con-
stitutional only as applied to a business affected with a public interest.
For a business to be affected with a public interest, he argued, it had to be
either a public utility or a natural monopoly. Because neither Nebbia's
business itself nor the milk industry as a whole belonged to either of these
categories, Nebbia contended that his business was not affected with a
public interest and therefore was not subject to price regulation. 25

The Court, by a vote of five to four (the Four Horsemen-McReyn-
olds, Sutherland, Van Devanter and Butler-dissenting), rejected
Nebbia's contentions, and in so doing effectively retired the formalist dis-
tinction between public and private enterprise.' 26 The Court declined to
resolve the dispute by reference to abstract categories. Instead, Justice
Roberts' opinion presented a lengthy survey of instances in which exer-
cises of the police power had been sustained both generally'27 and in the
regulation of prices.128 Price regulation had been upheld with respect to
railroads,129 grain elevators, 130 premiums for fire insurance,13 ' interest
rates,132 compensation of insurance agents, 33 attorneys' contingent

1928); Restatement of the Law of Property (Tentative Draft No. 1, 1929); Restatement of
the Law of Sales of Land (Tentative Draft 1935).

124. 291 U.S. 502 (1934).
125. See id at 531.
126. Justice Roberts, who wrote the majority opinion, "paced the floor of his Washing-

ton home till the early hours of the morning before he finally decided how he should
vote." Constitutional Revolution, Ltd., supra note 4, at 75-76.

127. See Nebbia, 291 U.S. at 521-30.
128. See ia at 531-37.
129. See Chicago, B. & Q. R.R. v. Iowa, 94 U.S. 155 (1876); Peik v. Chicago & N.W.

Ry., 94 U.S. 164 (1876).
130. See Brass v. North Dakota, 153 U.S. 391 (1894); Munn v. Illinois, 94 U.S. 113

(1876).
131. See German Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1914).
132. See Griffith v. Connecticut, 218 U.S. 563 (1910).
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fees, 134 stockyards, 135 and private contract carriers. 136 From this array
of exceptions to what was arguably a general rule against price regula-
tion, Justice Roberts distilled a general principle. "It is clear," he wrote,
"that there is no closed class or category of businesses affected with a
public interest. ... The phrase, 'affected with a public interest' can, in the
nature of things, mean no more than that an industry, for adequate rea-
son, is subject to control for the public good."' 137

Nebbia's dismantling of the public/private distinction is a milestone in
American constitutional development, and it merits some observations
relevant to our inquiry. First, Nebbia destroyed one of the central tenets
of laissez-faire formalism before the announcement of the Court-packing
plan, before the 1936 election and, indeed, before the 1934 election.
Hughes, who voted with the majority, and Roberts, who authored the
opinion, are both generally considered to have been the crucial swing
votes in 1937. In Nebbia, they thus evinced an inclination to deviate
from laissez-faire values and formalist styles of thinking long before
Roosevelt's crushing defeat of Alf Landon.

Second, and more important, the breakdown of the public/private dis-
tinction signalled by Nebbia held dramatic potential consequences for
Commerce Clause doctrine. The current of commerce doctrine was es-
sentially a realist conception restrained by a formal one. The current of
commerce, we recall, was conceived as a sequence of interstate business
activities connected by intrastate business activities affected with a public
interest. As long as the class of business activities affected with a public
interest remained small, the channel cut by the current of commerce
promised to remain narrow. Because Nebbia threw the class of busi-
nesses affected with a public interest wide open, the internal logic of the
current of commerce doctrine impelled the court toward a recognition of
a broader conception of the current of commerce. Nebbia made it possi-
ble to conceptualize what had previously been considered purely private
enterprises as businesses affected with a public interest. This in turn
made it possible to locate such business activities in a current of com-
merce subject to federal control.

Moreover, Nebbia demonstrated that the Court was inclined to look to
the effects exerted by a business activity rather than to the nature of the
business considered in a vacuum, and to examine the business pragmati-
cally rather than metaphysically-in short, to treat the public/private
distinction more realistically and less formally. This inclination
prefigured the Court's retreat from a formalistic understanding of the

133. See O'Gorman & Young v. Hartford Fire Ins. Co., 282 U.S. 251 (1931).
134. See Margolin v. United States, 269 U.S. 93 (1925); Yeiser v. Dysart, 267 U.S. 540

(1925); Calhoun v. Massie, 253 U.S. 170 (1920); Newman v. Moyers, 253 U.S. 182
(1920); Capital Trust Co. v. Calhoun, 250 U.S. 208 (1919); Frisbie v. United States, 157
U.S. 160 (1895).

135. See Cotting v. Kansas City Stock Yards Co., 183 U.S. 79 (1901).
136. See Stephenson v. Binford, 287 U.S. 251 (1932).
137. Nebbia v. New York, 291 U.S. 502, 536 (1934).
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distinction between direct and indirect burdens on commerce. The im-
pact of this new understanding of the public/private distinction on the
direct/indirect distinction would be realized, however, only within the
framework of the doctrine within which the two distinctions had become
conflated. Only within the context of a dispute which could be conceptu-
alized as a current of commerce case would Nebbia's ramifications for
Swift's internal logic be worked out. For want of such an appropriately
tailored case, the impact of Nebbia on Commerce Clause doctrine re-
mained latent for the next three years. However, in 1937, the fallout
from Nebbia was to be felt in a dramatic and often misunderstood way.

III. INTERLUDE: SCHECHTER POULTRY CORP. V. UNITED STATES
AND CARTER V CARTER COAL

Schechter Poultry Corp. v. United States 3 involved the conviction of a
Brooklyn slaughterhouse operator for several violations of the "Live
Poultry Code." '139 Promulgated pursuant to the National Industrial Re-
covery Act ("NIRA"),14 the Code contained provisions establishing, in-
ter alia, minimum wages and maximum hours of labor.

The Schechter Poultry Corporation was a slaughterhouse operator
that purchased live poultry from commission men in New York City and
Philadelphia, slaughtered the purchased poultry at its Brooklyn
slaughterhouse, and then sold the slaughtered poultry to local retail poul-
try dealers and butchers for direct sale to consumers. The corporation
did not sell poultry in interstate commerce. The principals of the corpo-
ration were convicted of violating, inter alia, the provisions of the Code
pertaining to minimum wages and maximum hours.

The lawyers in the Justice Department had not intended for Schechter
to be the case in which the Court would determine the constitutionality
of the NIRA. The Department had been preparing United States v.
Belcher,14 1 a prosecution for violation of the wage and hour provisions of
the Lumber and Timber Code, to serve as the NIRA test case. As the
April 8, 1935, date for Supreme Court oral argument approached, how-
ever, Department lawyers began to doubt the prudence of using Belcher
as the vehicle for a constitutional test. Due both to doubts concerning
the Lumber Code's constitutionality and the lack of a full trial record,
the Department requested on March 25 that the case be dismissed. The
Court granted the Department's motion to dismiss the following week. 142

138. 295 U.S. 495 (1935).
139. The full title of the Code was the "Code of Fair Competition for the Live Poultry

Industry of the Metropolitan Area in and about the City of New York." Id. at 519 n.l.
140. See Act of June 16, 1933, ch. 90, 48 Stat. 195 (1933) (amended 1935) (history of

the Act at 15 U.S.C. §§ 703, 744 (1992)).
141. Appeal dismissed, 294 U.S. 736 (1935).
142. See Thomas I. Emerson, Young Lawyer for the New Deal 24 (Joan P. Emerson

ed., 1991); Peter H. Irons, The New Deal Lawyers 75-82 (1982).
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The failure of NRA 14 3 and Department lawyers to formulate "a coher-
ent litigation strategy pointed toward a strong, well-prepared constitu-
tional test case"'" left the administration without any promising test
vehicles on the horizon. The NIRA was due to expire by its own terms
in June and, as the New York Times and numerous other anti-NRA com-
mentators observed, the administration was "now in the indefensible po-
sition of urging Congress to extend with slight modifications an act the
constitutionality of which it is deliberately refusing to test. 1' 45 Fortui-
tously, the Second Circuit upheld the Schechters' conviction on the very
day that Belcher was dismissed. 146 Due to the lateness in the Court's
term, however, the case would not be heard until the following autumn
unless the Government requested expedited review. The statute might,
in the meantime, expire or be re-enacted in modified form, and the neces-
sity for a constitutional test might in some manner be avoided. Donald
Richberg, however, was able to convince Roosevelt that "the morale of
the [NRA], already at a low ebb in coping with the herculean task of
enforcement and facing widespread noncompliance, could not endure
any further temporizing." " 4" Thus, against the advice of Felix Frank-
furter and Tommy Corcoran, Solicitor General Reed requested expedited
appeal April 11.148

Justice Department lawyers doubted from the beginning that the
Schechters' slaughterhouse operations fell within the federal regulatory
bailiwick. In particular, Department attorneys "were uneasy about the
evidentiary underpinnings of the Commerce Clause argument. They rec-
ognized that reliance on the expansive line of Supreme Court precedent
required a showing of some 'burden' on an uninterrupted 'stream of com-
merce.' ""I Solicitor General Reed warned Roosevelt that Schechter in-
volved "wages and hours of slaughter house employees after poultry has
been received in New York, and not hours and wages involved in inter-
state transportation. This is the most difficult type of labor provision to
maintain."' 5° Even Blackwell Smith, acting general counsel to the NRA,
thought Schechter was "the weakest possible case."' 15

The nine Justices of the Supreme Court could not have agreed more.
In an opinion written by Chief Justice Hughes, the Court unanimously

143. The "National Recovery Administration," the agency charged with the duty of
administering the NIRA. See Irons, supra note 142, at 27.

144. Id. at 85.
145. Id. at 82 (quoting N.Y. Times, Apr. 2, 1935, at 20).
146. See United States v. Schechter Poultry Corp., 76 F.2d 617 (2d Cir.), rev'd, 295

U.S. 495 (1935).
147. Paul A. Freund, Charles Evans Hughes As Chief Justice, 81 Harv. L. Rev. 4, 32

(1967).
148. See id.; Irons, supra note 142, at 83-85.
149. Irons, supra note 142, at 91.
150. Id. at 85 (quoting Letter From Solicitor General Stanley F. Reed to President

Franklin D. Roosevelt (Apr. 11, 1935)).
151. Id. See also Emerson, supra note 142, at 25 (commerce issue not raised in

favorable form).
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reversed the convictions. The Court first held that, because the NIRA
was an unconstitutional delegation of authority, the Code enacted pursu-
ant to this authority was void. Second, the Court held that, even were
the Code otherwise a valid regulation, it could not constitutionally be
applied to the defendants. Since the defendants were not engaged in in-
terstate commerce, their activities were beyond the reach of federal regu-
lation. "The undisputed facts," wrote Hughes,

afford no warrant for the argument that the poultry handled by de-
fendants at their slaughterhouse markets was in a "current" or "flow"
of interstate commerce and was thus subject to congressional regula-
tion. The mere fact that there may be a constant flow of commodities
into a State does not mean that the flow continues after the property
has arrived and has become commingled with the mass of property
within the State and is there held solely for local disposition and use.
So far as the poultry here in question is concerned, the flow in inter-
state commerce had ceased. The poultry had come to a permanent rest
within the State. It was not held, used, or sold by defendants in rela-
tion to any further transactions in interstate commerce and was not
destined for transportation to other States. Hence, decisions which
deal with a stream of interstate commerce-where goods come to rest
within a State temporarily and are later to go forward in interstate
commerce---and with the regulations of transactions involved in that
practical continuity of movement, are not applicable here.15 2

Nor, the Court held, did the defendants' transactions exert a direct effect
on interstate commerce. The Government argued that a slaughterhouse
operator paying lower wages or reducing his overhead through exacting
long hours of work was enabled to cut his prices, and that such cuts in
prices generated a demand for cheaper goods and demoralized the price
structure, thereby affecting interstate commerce.1 53 These effects on in-
terstate commerce, the Court held, were merely indirect." Indeed,
Hughes stated, were such effects considered direct, "the extent of the
regulation of cost would be a question of discretion and not of power."' 55

Justice Cardozo fied a concurring opinion in which Justice Stone
joined. Cardozo agreed that the NIRA constituted an unlawful delega-
tion of authority, but he also registered "another objection, far-reaching

152. Schechter Poultry Corp. v. United States, 295 U.S. 495, 543 (1935).
153. See id at 548-49.
154. See id at 547-51.
155. Id at 549. Hughes elaborated:

If the federal government may determine the wages and hours of employees in
the internal commerce of a State, because of their relation to cost and prices and
their indirect effect upon interstate commerce, it would seem that a similar con-
trol might be exerted over other elements of cost, also affecting prices, such as
the number of employees, rents, advertising, methods of doing business, etc. All
the processes of production and distribution that enter into cost could likewise
be controlled.
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and incurable." '156 Regarding the power of Congress to regulate com-
merce, Cardozo wrote:

I find no authority in that grant for the regulation of wages and hours
of labor in the ... defendants' business. As to this feature of the case
little can be added to the opinion of the court. There is a view of
causation that would obliterate the distinction between what is na-
tional and what is local in the activities of commerce.... Activities
local in their immediacy do not become interstate and national because
of distant repercussions.

157

"To find immediacy or directness here," wrote Cardozo, "is to find it
almost everywhere."' 58

The unanimity of the decision impressed contemporary commentators.
Edward Corwin noted with some consternation that even the "liberal"
members of the Court appeared to be thinking about the commerce
power in formalist terms rather than the realist terms of some younger
legal thinkers. "In a word," wrote Corwin, "the conceptualism, the de-
termination to resist the inrush of fact with the besom of formula, which
pervades the Chief Justice's opinion for the Court, is not altogether ab-
sent from Justice Cardozo's opinion." '159 "When men like Stone, Car-
dozo, Brandeis and Hughes believe that the Constitution compels them
to decide, as they did in this case," wrote the New Republic, "there is no
point any longer in saying that the Constitution is infinitely flexible." 1"
One might question the New Republic's conclusion without doubting its
premise. The Constitution itself may or may not possess considerable
elasticity; but in practice it is malleable only to the extent that its authori-
tative interpreters believe it to be so. Though Cardozo was beginning to
offer a less rigidly formal way of thinking about commerce power is-
sues,' he and his colleagues had inherited modes of thinking about

156. Id. at 553 (Cardozo, J., dissenting).
157. Id. at 554.
158. Id.
159. Landmark or What?, supra note 52, at 170.
160. Arthur M. Schlesinger, Jr., The Politics of Upheaval 284 (1960) (quoting The

New Republic, June 12, 1935).
161. Cardozo in his concurring opinion had observed that "[a] society such as ours 'is

an elastic medium which transmits all tremors throughout its territory; the only question
is of their size'. . . . The law is not indifferent to considerations of degree." Schechter
Poultry Corp. v. United States, 295 U.S. 495, 554 (1935) (Cardozo, J., concurring) (cita-
tions omitted). He nevertheless betrayed his embrace of formalist categories by re-
marking, "[to find immediacy or directness here is to find it almost everywhere." Id.
(emphasis added). Sensitivity to considerations of degree would later be blended with
current of commerce jurisprudence to create a transitional Commerce Clause jurispru-
dence for the late 1930s. See the Wagner Act Cases (discussed infra notes 195-271 and
accompanying text); see also NLRB v. Fainblatt, 306 U.S. 601 (1939) (upholding applica-
tion of the Wagner Act "to employers, who are engaged in a relatively small business of
processing materials which are transmitted to them by the owners through the channels
of interstate commerce and which after processing are distributed through those chan-
nels"); Santa Cruz Fruit Packing Co. v. NLRB, 303 U.S. 453 (1938) (holding that a
California fruit-packing plant receiving fresh fruit from points within the state and subse-
quently shipping a substantial portion of its packaged products to points outside the state
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commerce power issues that were simply incompatible with the ways that
Government attorneys were (and subsequent Supreme Court Justices
would soon be) thinking about those issues. 62 Corwin and the editors at
The New Republic were sensitive to the fact that the intellectual styles
that these aging Justices had inherited from an earlier era played a criti-
cal role in the New Deal saga.

In the wake of the Schechter decision, Congress enacted the Bitumi-
nous Coal Conservation Act of 1935 (the "Guffey Coal Act").'63 The
statute's introductory section detailed the circumstances thought to jus-
tify the Act. That section declared, among other things, that the mining
and distribution of bituminous coal throughout the United States were
affected with a national public interest, that the production and distribu-
tion of coal by producers directly affected interstate commerce, and that
the right of workers to organize and bargain collectively over terms of
employment was necessary in order to avoid the recurring obstructions
to interstate commerce in coal caused by labor disputes at the mines."M
Section 4 of the Act set out the substantive provisions in controversy.
Part II of that section authorized a National Bituminous Coal Commis-
sion to regulate the price at which bituminous coal was sold in interstate
commerce. 165 Part III of section 4 conferred upon the employees of coal
producers the right to organize and to bargain collectively, and created a
labor board to adjudicate labor disputes in the coal industry.",

The Wagner Act, which was also enacted in the wake of the Schechter
decision, sailed through Congress with comparative ease and was passed
by large majorities in both Houses. 67 The Guffey Coal Act was not to
have such an easy go of it. Hearings held before a subcommittee of the
House Ways and Means Committee in June of 1935 focused primarily on
the question of the bill's constitutionality. The subcommittee requested
Attorney General Cummings and Solicitor General Reed to appear and
offer their views concerning the bill's constitutional basis.' 6 Lawyers in
the Justice Department were convinced that the bill was unconstitutional
in light of Schechter, 69 and, according to an unconfirmed report, had

was subject to the Wagner Act). Soon, however, the Court in its Commerce Clause juris-
prudence would both completely abandon its adherence to the formal categories of dual
federalism and become completely insensitive to questions of degree. See Wickard v.
Filburn, 317 U.S. 111 (1942).

162. See e.g., id at 128-29 (holding that the Commerce Clause gave Congress the
power to regulate prices of production of wheat intended solely for consumption, and not
for commerce).

163. See Ch. 824, 49 Stat. 991 (1925) (repealed 1937, as noted in 15 U.S.C. §§ 801-
827).

164. See id. at 991-92, § 1.
165. See id. at 995-1001, § 4, part II.
166. See id, at 1001-02, § 4, part III.
167. See discussion of the Wagner Act, infra notes 195-216 and accompanying text.
168. See Ralph Baker, The National Bituminous Coal Commission 49-50 (1941).
169. See Irons, supra note 142, at 248.
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