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SANCTIONS, SYMMETRY, AND SAFE
HARBORS: LIMITING MISAPPLICATION

OF RULE 11 BY HARMONIZING IT
WITH PRE-VERDICT DISMISSAL

DEVICES

JEFFREY W. STEMPEL *

INTRODUCTION

Ji[TH only a small risk of overstatement, one could say that sanc-
tions in civil litigation exploded during the 1980s, with the 1983

amendment to Federal Rule of Civil Procedure 11 acting as the principal
catalyst. From 1938 until the 1983 amendment, only two dozen or so
cases on Rule 11 were reported, with courts rarely imposing sanctions.'
Although a few cases were notable by virtue of sanction size, prestige of
the firm sanctioned, or publicity attending the underlying case,2 the legal
profession largely regarded Rule 11 as a dead letter.3 In addition, other
sanctions provisions, such as Federal Rule of Civil Procedure 37 (regard-
ing discovery) and Federal Rule of Civil Procedure 56(g) (regarding sum-
mary judgment affidavits made in bad faith), were seldom used or of
great consequence.4 The statute authorizing imposition of counsel fees

* Professor of Law, Brooklyn Law School. Special thanks to Stephen Burbank,
George Cochran, Greg Joseph, Alan Morrison, Morton Stavis, Georgene Vairo, the
Brooklyn Law School faculty, the Committee on Federal Courts of the Association of the
Bar of the City of New York, and the American Bar Association Litigation Section Com-
mittee on Rule 11 for ideas, information, and comments on this issue. Thanks also to
Matthew Lepore and Ana-Maria Galeano for research assistance. This project was sup-
ported by a Brooklyn Law School summer research stipend.

1. See G. Vairo, Rule 11 Sanctions: Case Law Perspectives and Preventive Meas-
ures § 2.02[b], at 31-40 (1990); S. Kassin, An Empirical Study Of Rule 11 Sanctions 2
(Fed. Jud. Ctr. 1985). The precise extent of old Rule I l's limited reach is difficult to state
with precision. See, e.g., 28 U.S.C.A. Fed. R. Civ. P. 11 (West 1991) (counting annota-
tions shows 20 reported Rule 11 decisions, four imposing sanctions); Risinger, Honesty
in Pleading and its Enforcement: Some "Striking" Problems with Federal Rule of Civil
Procedure 11, 61 Minn. L. Rev. 1, 34-37 (1976) (attributing disuse of Rule to its structure
and language, 19 reported Rule 11 cases between 1938 and 1976, three imposing
sanctions).

2. See, e.g., Nemeroff v. Abelson, 704 F.2d 652, 660-61 (2d Cir. 1983) (affirming
district court award of more than $50,000 against prestigious Boston law firm of Hale &
Dorr for continuing defamation suit without colorable claims against Barron's magazine
and its publisher, Alan Abelson, for statements made in Abelson's well-known "Walk
Down Wall Street" column).

3. See, e.g., Schwarzer, Sanctions Under the New Federal Rule 1-A Closer Look,
104 F.R.D. 181, 182-83 (1985) [hereinafter Schwarzer, Sanctions] (new Rule 11 seeks to
correct toothlessness of old Rule 11); Risinger, supra note I, at 34-37 (old Rule 11 ineffec-
tive as deterrent to frivolous litigation).

4. But see National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S.
639, 643 (1976) (dismissal of complaint as sanction for repeated failure to comply with
discovery orders). Although National Hockey League briefly brought Rule 37 sanctions
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upon lawyers who unreasonably protract court proceedings, 28 U.S.C.
§ 1927,' was employed even less often.6

As almost every attorney knows, things changed radically with the
1983 amendment to Rule 11. "New" Rule 11 resulted in approximately
700 reported Rule 11 opinions in just four and a half years, a tremendous
increase from the previous 43 years.7 Suddenly, sanctions were the rage.
Section 1927 sanctions also saw an upsurge, often inappropriately, as
courts equated Section 1927, which requires intentional bad faith, with
new Rule 11, which does not.8 Ironically, however, Federal Rules of

greater attention, see Epstein, Corcoran, Krieger & Carr, An Up-Date on Rule 37 Sanc-
tions After National Hockey League v. Metropolitan Hockey Clubs, Inc., 84 F.R.D. 145,
150-69 (1980), one survey found that "[a] decided majority of the [trial] judges reported
that they 'seldom' or 'almost never' award the costs of bringing or opposing a discovery-
related motion." R. Ellington, A Study of Sanctions for Discovery Abuse 8 (1979); see
also Section of Litigation, American Bar Association, Sanctions: Rule 11 and Other
Powers (2d ed. 1988) (noting that Rule 37 seldom used despite upsurge in Rule 11 sanc-
tions after 1983).

Rule 56(g) was used even less often. See, e.g., 28 U.S.C.A. Fed. R. Civ. P. 56(g) (West
1991) (15 reported cases giving provision serious discussion; five cases imposing sanctions
for affidavits made in bad faith); Southern Concrete Co. v. United States Steel Corp., 394
F. Supp. 362, 380-81 (N.D. Ga. 1975) (Rule 56(g) expenses denied although court sug-
gests challenged affidavit fell below standards of acceptability), aff'd, 535 F.2d 313 (5th
Cir. 1976), cert. denied, 429 U.S. 1096 (1977).

5. 28 U.S.C. § 1927 (1988) reads: "Any attorney or other person admitted to con-
duct cases in any court of the United States... who so multiplies the proceedings in any
case unreasonably and vexatiously may be required by the court to satisfy personally the
excess costs, expenses, and attorneys' fees reasonably incurred because of such conduct."

Some of the disuse of § 1927 is understandable. Until 1980, the statute spoke only of
"costs" and was interpreted to permit recovery only of costs within the meaning of 28
U.S.C. § 1920, which the prevailing party could obtain as a matter of course under the
latter statute. See Roadway Express, Inc. v. Piper, 447 U.S. 752, 759-60 (1980).

6. See 28 U.S.C.A. § 1927 (West 1991) (listing 19 cases applying sanctions against
counsel under § 1927 from its inception through 1982); C. Wright, A. Miller & M. Kane,
Federal Practice and Civil Procedure § 2670 (2d ed. 1983) [hereinafter Wright & Miller].

7. See G. Vairo, supra note 1, § 2.02[b], at 31-33 (1990). The study counted re-
ported decisions in the period between August 1, 1983 and December 15, 1987. A com-
puter data base search yields a figure of approximately 3,000 Rule 11 cases. Search of
LEXIS, Genfed Library, US File (Oct. 11, 1991). See also T. Willging & E. Wiggins,
Rule 11: Survey of Federal District Court Judges; Study of Rule 11 Cases in Five Federal
District Courts; Review of Published District and Appellate Court Opinions Pt. IB, at 2
(1991) (more than 800 published Rule 11 cases in district court during 1984-1989 period),
Pt. ID, at I (approximately 350 published court of appeals opinions deciding Rule 11
issues during 1984-1989 period).

8. See, e.g., Hackman v. Valley Fair, 932 F.2d 239, 242 (3d Cir. 1991) (Section 1927
requires finding of subjective bad faith by attorney as prerequisite to sanction); Kiefel v.
Las Vegas Hacienda, Inc., 404 F.2d 1163, 1167 (7th Cir. 1968) (assessment of costs on
attorney guilty of misconduct only in instances of "serious and studied disregard for the
orderly process of Justice"), cert. denied, 395 U.S. 908 (1969). Despite this clearly estab-
lished law, trial courts confuse the objective standard of Rule 11 and the subjective stan-
dard of § 1927 with disturbing frequency. See, e.g., Williams v. Giant Eagle Mkts., Inc.,
883 F.2d 1184, 1190-93 (3d Cir. 1989) (district court reversed for improperly applying
§ 1927 to losing party rather than counsel and for improperly finding bad faith due to
counsel pressing claim in face of strong defenses); Estate of Bias v. Winkler, 792 F.2d
858, 860 (9th Cir. 1986) (district court orders reversed for imposing § 1927 sanctions
under objective standard rather than actual bad faith standard).

[Vol. 60
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Civil Procedure 26(g) and 16(f), which Congress also strengthened in
1983, 9 saw relatively little use.'"

Because Rule 11 empowered courts to sanction any "paper" it found
to violate the Rule and because the complaint was the paper most fre-
quently sanctioned," critics of new Rule 11 argued that it was manifestly
pro-defendant in impact, 12 disproportionately burdened some types of
claims more than others, 13 discouraged innovative lawyering,' 4 or had all
of these undesirable effects.'" Defenders of new Rule 11, on the other
hand, extolled the Rule or responded to the criticisms.' 6 Controversy
over Rule 11 remained heated enough to prompt the Advisory Commit-
tee on the Civil Rules to issue a Call for Comments in July 1990. By
November 1990, more than 100 bar associations, judges, scholars, practi-
tioners, and other interested parties had responded.' 7 In essence, judges
expressed support for Rule 11 while practitioners leveled strong criti-

9. See G. Vairo, supra note 1, § 1.01, at 4-5.
10. See Federal Courts Comm. of the Ass'n of the Bar of the City of New York,

Comments on Federal Rule of Civil Procedure 11 and Related Rules, 46 The Rec. 267,
268-69 (1991) [hereinafter New York Bar Report] (only 85 LEXIS opinions citing Rule
26(g) and 153 opinions invoking Rule 16(f) during same period that saw more than 3,000
Rule 11 opinions).

11. See S. Burbank, Rule 11 In Transition: The Report of the Third Circuit Task
Force on Federal Rule of Civil Procedure 11 at 110 (1989) [hereinafter Third Circuit
Task Force]; T. Willging, The Rule 11 Sanctioning Process 11 (1988); S. Kassin, An
Empirical Study Of Rule 11 Sanctions 28-29 (1985); Vairo, Rule 1): A Critical Analysis,
118 F.R.D. 189, 200 (1988).

12. See New York Bar Report, supra note 10, at 269 ("Rule 11 ... has become a
distinctly defendants' tool"); id. at 270-71 (citing Third Circuit Task Force, supra note
11, and T. Willging, supra note 11).

13. See Tobias, Public Law Litigation and the Federal Rules of Civil Procedure, 74
Cornell L. Rev. 270, 302-4 (1989) [hereinafter Tobias, Public Law]; Tobias, Rule 11 and
Civil Rights Litigation, 37 Buffalo L. Rev. 485, 502-05 (1989) [hereinafter Tobias, Civil
Rights]; see also Vairo, supra note 11, at 200-01 (noting tendency of Rule I 1 to be applied
against civil rights plaintiffs and to discourage civil rights claims).

14. See, e.g., Grosberg, Illusion and Reality in Regulating Lawyer Performance: Re-
thinking Rule 11, 32 Vill. L. Rev. 575, 598-99 (1987) (absence of subjective good faith as
defense to sanctions motions makes lawyers less willing to try innovative arguments or to
bring cases where resolution of contested facts not preordained); Nelken, Sanctions Under
Amended Federal Rule 11--Some "Chilling" Problems in the Struggle Between Compen-
sation and Punishment, 74 Geo. L.J. 1313, 1338-39 (1986) (same).

15. See, eg., Nelken, Has the Chancellor Shot Himself in the Foot? Looking for a
Middle Ground on Rule 11 Sanctions, 41 Hastings L.J. 383, 386-405 (1990) [hereinafter
Nelken, Chancellor] (Rule I 1 hypertrophy by much of bench and bar has produced more
problems of disparate impact and sideshow litigation than solutions to the problem of
frivolous claims); Burbank, The Transformation of American Civil Procedure: The Exam-
ple of Rule 11, 137 U. Pa. L. Rev. 1925, 1932-33 (1989) (same).

16. See, e.g., Schwarzer, Rule 11 Revisited, 101 Harv. L. Rev. 1013, 1024-25 (1988)
[hereinafter Schwarzer, Revisited] (admitting problems and suggesting shift in judicial
analysis of Rule 11 motions but favoring retention of Rule 11 in current form);
Schwarzer, Sanctions, supra note 3, at 204-05 (generally praising Rule 11); see also Miller,
The New Certification Standard Under Rule 11, 130 F.R.D. 479, 503-06 (1990) (Advisory
Committee Reporter describes Rule 11 in neutral terms implying positive impact).

17. See Submissions to Advisory Comm. on the Civil Rules in Response to Call for
Comments on Rule 11 (copies on file with author).
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cism. In February 1991, the Advisory Committee held a day of hearings
on Rule 11 and in May 1991 it issued a proposed revised Rule 11.18

One can understatedly describe the situation as in ferment and likely
to remain so as the Rule is revised, tested, criticized, perhaps revised
anew, and so on. Intelligent commentators have focused on Rule 11 and
the problem of deterring and punishing frivolous litigation while trying
to avoid chilling zealous advocacy and restricting access to the courts.
Several authors have worked especially hard to put the Rule in context
or to suggest general guidelines for application of the Rule.I9 However,
the sanctions debate is a distributional political battle that has some una-
voidable aspects of a zero-sum game. If Rule 11 is written or interpreted
stringently, some claims are sacrificed in the name of efficiency, deterring
the unfounded or abusive, and thinning court dockets. If Rule I l's text
or application is made more forgiving, some of these values are sacrificed
in favor of zealous advocacy, innovative lawyering, and claimants'

18. As of this writing, a draft of new Rule 11 has been approved by the full Standing
Committee on The Federal Rules. A period for public comment runs until February 1,
1992, with a public hearing scheduled for November 21, 1991 in Los Angeles. The
Standing Committee will review the comments and determine either to make further revi-
sions in the proposal, drop plans to change Rule 11, or submit the revised draft of Rule
11 to the Supreme Court. If the Court agrees with the Committee, it reports the new
Rule to Congress, which has 180 days to act. If Congress takes no action, the Rule is
enacted. See 28 U.S.C. §§ 2072-74 (1988). Although the Advisory Committee and
Standing Committee's determinations historically set the tone of Rules revision under the
Rules Enabling Act, the many steps in the process make apt the adage attributed to
baseball great Yogi Berra: "It ain't over 'til its over."

19. In addition to the works of Judge Schwarzer and Professors Nelken and Vairo
cited above, some particularly comprehensive efforts are the New York Bar Report, supra
note 10; ABA Section of Litigation, Standards and Guidelines for Practice Under Rule 11
of the Federal Rules of Civil Procedure, 121 F.R.D. 101 (1988) [hereinafter ABA Stan-
dards]; Note, A Genuine Ground in Summary Judgment for Rule 11, 99 Yale L.J. 411
(1989) [hereinafter Genuine Ground]; Note, A Uniform Approach to Rule 11 Sanctions, 97
Yale L.J. 901 (1988); Note, Plausible Pleadings: Developing Standards For Rule 11 Sanc-
tions, 100 Harv. L. Rev. 630 (1987) [hereinafter Plausible Pleadings].

Except for Judge Schwarzer, who favors Rule 11 as written, see Schwarzer, Revisited,
supra note 16, at 1018, these authors all fit within what I define as the liberal/moderate
group of Rule 11 critics who nonetheless would not abolish the rule. Others are more
critical of the Rule. See, e.g., Cochran, Rule 11: The Road to Amendment, 7 Fifth Cir.
Rptr. 559, 560, 574 (1991) (notwithstanding title, author makes clear that he would pre-
fer repeal of Rule 11); ABA Section of Litigation, Comments Submitted to the Advisory
Committee in Response to Call for Comments 3 (Oct. 29, 1990) (37% of members pro-
posing repeal) (copies on file with author); J. Frank, Comments Submitted to the Advi-
sory Committee in response to Call for Comments 1 (Oct. 30, 1990) (copies on file with
author) (proposing repeal); Solovy, The Cost ofRule 11, Compleat Law. (Spring 1990), at
26, 30 (same). At the November 1990 N.Y.U. Law School Conference on Rule 11, Prof.
Burbank succinctly stated the argument for repeal: "The good judges don't need it and
the bad judges misuse it."

Another group of perhaps greater size and importance has argued for retaining Rule 11
in current textual form. See Schwarzer, Revisited, supra note 16, at 1018; M. Rosenberg,
Testimony before the Advisory Committee, in New Orleans (Feb. 21, 1991); A. Miller,
Comments at N.Y.U. Law School Conference on Rule 11 in New York City (Nov. 3,
1990).

[Vol. 60
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rights.2" Because some lawyers tend to favor the access/advocacy/inno-
vation goals while others prefer the efficiency/expense/deterrence goals,
no theory of Rule 11 can hope to satisfy all sides of the sanctions debate
completely.

Nonetheless, Rule 11 practice, which even its supporters admit has
been plagued by inconsistency, can be made more even-handed, both on
its own terms and in relation to the Federal Rules of Civil Procedure as a
whole. This article proposes one structural approach to Rule 11 that has
largely been overlooked by commentators and courts." Simply put, it
proposes that courts expressly recognize a strong presumption that any
claim that has survived the pre-verdict stages of litigation be immune
from Rule 11 sanctions. This presumption can be overcome only by judi-
cial findings, supported by the record, that the claimant has engaged in
fraud, misrepresentation, or other egregious misconduct. If properly ap-
plied, this approach can lead to appropriate judicial restraint in Rule 11
practice as well as increased equity between plaintiffs and defendants. In
particular, the approach reduces the potential adverse impact of Rule 11
in civil rights claims.

The suggested approach would create a presumptive safe harbor for
claimants, but not one that is so impregnable as to encourage or condone
abusive conduct by lawyers or litigants. The claimant would be permit-
ted to prosecute the action vigorously. Knowing that reflexive denials
will limit the court's ability to impose sanctions should encourage courts
to scrutinize pretrial motions under Rule 12(b)(6) and Rule 56 closely,
and should lessen the temptation to automatically deny directed verdict

20. See Louis, Intercepting and Discouraging Doubtful Litigation: A Golden Anniver-
sary View of Pleading, Summary Judgment, and Rule 11 Sanctions Under the Federal
Rules of Civil Procedure, 67 N.C.L. Rev. 1023, 1053-56 (1989) (acknowledging trade off
but arguing that status quo unwisely privileges access to courts over efficiency concerns).
Because ofjudicial focus on the complaint, Rule 11 has naturally affected plaintiffs most.
However, defendants, third-party defendants, and intervenors can be adversely affected
by Rule 11 to the extent that they are claimants.

21. Despite the myriad of Rule II commentary, no author has suggested this article's
approach of a presumptive safe harbor. Genuine Ground, supra note 19, comes closest by
suggesting the integration of the Rule 56 summary judgment test with the Rule II "well
grounded in fact" and "warranted by existing law" tests in order to prompt judges to
appreciate the potentially different inferences available when viewing a Rule 11 motion.
However, the author does not develop standards for determining when Rule 11 does
apply, although her general view accords with that of this article. The author writes,
"[slanctions, in addition to dismissal, should be imposed for unreasonable or dishonest
presentation of meritless claims" rather than unsuccessful claims. Genuine Ground,
supra note 19, at 414.

Courts, except for having correctly concluded that a claim is not sanctionable merely
because it is dismissed, have given even less thought to the relation of Rule 11 and dismis-
sal devices. See, eg., Healey v. Chelsea Resources, Ltd., 133 F.R.D. 449, 453 (S.D.N.Y.
1990) ("denial of summary judgment in no way establishes that this suit had any basis in
fact. On the summary judgment motion, the court had before it only those facts and
allegations that the parties chose to present in their affidavits"). In the vast majority of
Rule 11 decisions involving cases that survived summary judgment, the courts make no
mention of any possible relationship.

1991]
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relief from judgment procured by fraud) would support Rule 11 sanc-
tions even where dismissal was denied so long as the court made specific
findings supported by the record to conclude that the non-movant was
guilty of such misconduct. In addition, a claimant-non-movant's reck-
lessness in averring ability to produce evidence at trial would also sup-
port a shifting of the presumption and an imposition of Rule 11 sanctions
in the appropriate case.155 Where, however, a claimant represents ability
to present evidence and is not at fault for inability to produce the prom-
ised evidence, Rule 11 sanctions should not be available even though the
matter appears in retrospect to have been apt for pretrial dismissal. For
example, where a witness not subject to subpoena power declines at the
last minute to voluntarily testify, sanctions would be inappropriate.

C. Allocating Error Costs

A more difficult question arises where a trial court's denial of a dismis-
sal motion appears in error. Where a trial court refuses to dismiss a
claim pursuant to Rule 12(b)(6) or Rule 56 summary judgment because
it has miscalculated the potential probative value of the non-movant's
evidence or legal argument, or because the court failed to insist on the
rigorous analysis of the claimant's burden and proofs imposed in the
Supreme Court's 1986 trilogy, one can argue that a claim potentially vio-
lative of Rule 11 (or groundless within the meaning of Title VII and 42
U.S.C. § 1988) has "slipped through the cracks" of the federal judicial
system. 156 In my view, there are comparatively few cases where claims
and arguments bordering on the frivolous are not intercepted by pretrial
motion. Where this occurs, however, it constitutes an error cost that
must be internalized by the judicial system and defendants rather than by
claimants.

Just as dismissal does not indicate frivolousness, reversal of a refusal to
dismiss does not, standing alone, indicate that the earlier denial was suffi-
ciently erroneous to make the ultimately defeated claim sanctionable.
Motions pursuant to Rules 12(b)(6), 56, and 50(a) often present close
issues dividing bench, bar, and the academy.1 57 For example, in each of
the 1986 trilogy cases,' 58 the Supreme Court reversed respected circuit

155. See New York Bar Report, supra note 10, at 286.
156. Of course, the mere dismissal of a claim by pretrial motion does not indicate that

the claim violated Rule 11 or Section 1988. See Hughes v. Rowe, 449 U.S. 5, 15 (1980);
O'Neal v. DeKalb County, Georgia, 850 F.2d 653, 658 (1lth Cir. 1988).

157. The current furor over Rule 11 provides an example of considerable dispute
within the profession, which according to the comments received by the Advisory Com-
mittee in response to its Call for Comments divides quite sharply into Rule 11 supporters,
moderate critics of the current rule, and critics favoring a return to the pre-1983 Rule 11.
According to the comments and a survey conducted by the Federal Judicial Center,
judges are most supportive of the current Rule 11, see T. Willging & E. Wiggins, supra
note 7, at Pt. IA, at 1, while practitioners are most hostile with most academics display-
ing strong criticism and proposing substantial amendment.

158. See supra notes 73-89 and accompanying text.

[V/ol. 60
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court opinions denying summary judgment." 9 If anything, an appellate
court reversal of the denial of a dismissal motion or the district judge's
change of heart on the issue usually suggests that the issue was close.
If, however, the denial of summary judgment was in fact clear error re-
sulting from misjudgment or insufficient scrutiny by the district court,
the hard question facing this article's approach devolves to who should
pay the costs of error.

The presumptive bar to sanctions, although imperfect, best serves the
long-term interests of all litigants and the judicial system. Although de-
fendants in specific cases may claim that judicial error required them to
expend funds in needless defense, such defendants can articulate no per-
suasive reason why plaintiffs, particularly plaintiffs of modest means who
function virtually as congressionally deputized private attorneys general
under the Title VII and Section 1988 fee-shifting provisions, should un-
derwrite errors of a trial court.

Jennings v. Joshua Independent School District '1 provides a good ex-
ample of the problem. In Jennings, plaintiffs (a high school student and
her father as next friend) alleged that a high school's "dog sniffing" pro-
gram aimed at drug contraband constituted an unconstitutional search.
Plaintiffs sued the school district, the superintendent, the vice principal, a
police officer, the city, and the dog handlers. The handlers and the
school district moved for summary judgment, which the trial court de-
nied "because no evidence had been submitted relating to the dog's relia-
bility." '161 A five-day trial resulted, with the court directing a verdict at
the close of plaintiffs' case for all defendants except the police officer, for
whom the jury returned a verdict. The district court then imposed Rule
11 sanctions against plaintiff.

Although the trial judge apparently reasoned (at least prior to trial)
that a reliable dog is a constitutional dog, the Fifth Circuit saw it differ-
ently. Citing a seven-year-old precedent, it declared that "use of trained
dogs to sniff automobiles parked on public parking lots does not consti-
tute a search within the meaning of the fourth amendment."' 62 The ap-
pellate court also concluded that the police officer was entitled to
objective qualified immunity and that the trial regarding his subjective
good faith belief in the sniffer dog's accuracy and legality of the operation

159. On remand in Celotex, defendant's summary judgment motion was again denied
in an opinion by a divided panel. See Catrett v. Johns-Manville Sales Corp., 826 F.2d 33,
37-40 (D.C. Cir. 1987), cert. denied, 484 U.S. 1066 (1988). Tallying the views of judges
and justices favoring and opposing summary judgment in Celotex, Matsushita, and Lib-
erty Lobby reveals 20 jurists favoring summary judgment in these three cases with 18
jurists opposed. Although one might technically label refusals to grant summary judg-
ment "error" in light of the Court's ultimate criteria, it would be ludicrous to suggest that
a district judge denying summary judgment in any of the trilogy cases would have errone-
ously insulated the non-movant from Rule 11 sanctions if operating under this article's
proposed approach.

160. 877 F.2d 313 (5th Cir. 1989).
161. Id at 315.
162. Id at 316.
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had been superfluous. 163 Thus, acting well after the fact, the court found
plaintiffs' claims to be frivolous and sanctionable to the tune of $84,000,
a figure that the Fifth Circuit found to require remand in light of inter-
vening case law adopting the "least severe sanction" approach.' 64

The Jennings result is particularly pernicious in that it imposes poten-
tially devastating sanctions against a civil rights plaintiff because a re-
viewing court ultimately decided that plaintiffs' claims were barred as a
matter of law165 even though the trial court permitted the case to extend
from pleading stage through discovery through trial to verdict and ap-
plied incorrect legal criteria for deciding defendants' dismissal motions.
Despite these judicial errors, the trial court later found the law so crystal
clear that it determined, again as an objective matter of law, that plain-
tiffs must have brought the suit for the improper purpose of harassment
(since plaintiffs presumably would know the law even if the district court
did not). One need not condone plaintiffs' handling of the case nor disa-
gree with the Fifth Circuit's substantive legal viewpoints to appreciate
the trap cases like Jennings pose for plaintiffs. In a variant of the old,
bad joke ("first prize is a week in Philadelphia; second prize is two weeks
in Philadelphia"), plaintiff is permitted to go to trial, which serves only
to increase the amount of a post hoc sanction.

The need to avoid making plaintiffs insurers of pretrial dismissal deci-
sions is even more compelling where the defendants are government enti-
ties or well-heeled commercial defendants 66 who can not only better
bear the risk of judicial error but who also are often the very entities
against which the judiciary should not wish to discourage civil rights
litigation. 167 The logic of the rules and statutes involved and the impera-
tive of judicial restraint in applying sanctions and fee-shifting statutes
counsels strongly against any drift toward making sanctions doctrine a
fee-shifting mechanism for civil rights defendants.168  To prevent the
anti-sanctions presumption from encouraging defendants to forgo meri-
torious summary judgment motions, the presumption should not only
attach where summary judgment is denied but should ordinarily be es-
tablished where the case proceeds to trial without a defendant seeking
pre-verdict termination.

163. See id. at 317.
164. Id. at 322.
165. See id. at 320. "Discovery brought forth no new evidence nor was there any basis

for expecting it to do so. Because the facts were known and virtually uncontested, the
question here for Rule 11 purposes must be whether Jennings' legal theories... could
fairly be said to have been unreasonable from the point of view both of existing law and
its possible extension, modification or reversal." Id. at 320.

166. Private defendants will almost always have commercial general liability insurance
that provides a defense to liability claims. In relatively constrained litigation, insurers
will bear the great bulk of defense costs.

167. This is particularly the case regarding Section 1988, which accompanies 42 U.S.C.
§ 1983, which was designed by Congress to provide private citizens with legal recourse in
federal court against local governments that violate civil rights.

168. See Donaldson v. Clark, 819 F.2d 1551, 1561 (1lth Cir. 1987).

[Vol. 60
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D. The Special Circumstances of Civil Rights Claims

The value of the presumptive bar to sanctions outweighs its costs in all
suits but especially in civil rights actions. The overall tone of the Federal
Civil Rules for more than 50 years has been one encouraging access to
the federal courts. In passing the civil rights acts, the Congress of a cen-
tury ago sought to empower litigants to take claims of civil rights viola-
tions to federal court without cowering in fear. The 1976 Congress
added strength to these laws when it enacted Section 1988.169 Title VII
of the Civil Rights Act of 1964 both established the right to a remedy for
discrimination and provided incentive to plaintiffs through the pro-plain-
tiff fee-shifting provision upon which Section 1988 was modeled.

Although the drafters of the 1983 amendment to Rule 11 certainly
intended to provide additional deterrence of frivolous litigation, they did
not intend that civil rights litigants be discouraged from vindicating the
substantive rights granted by Congress. Where a civil rights litigant sur-
vives dismissal motions but is ordered to reimburse defendants for even a
portion of the defendant's counsel fees, word travels fast among the rela-
tively small plaintiff's civil rights bar. Subsequent civil rights plaintiffs
and counsel, especially those in the same locale, will hesitate to pursue
even meritorious and compelling claims where victory cannot be
guaranteed.

Absent this article's suggested safe harbor, the potential exists for what
began as a congressionally created one-sided English Rule for civil rights
plaintiffs to evolve (perhaps "regress" is a more apt term) into a judicially
created one-sided English Rule for defendants. Despite the care most
courts now seem to give Rule 11 matters in civil rights cases, 7 ' a rela-
tively small number of poorly decided cases can have the substantial chil-
ling effect feared by civil rights activists and Rule 11 opponents.
Although the "abuse of discretion" standard of review endorsed by the
Supreme Court171 has sufficient flexibility to provide a wealth of differing
levels of scrutiny,1 72 it is generally regarded as a deferential standard of
appellate review.' 73 The presumptive bar to sanctions helps provide the
necessary rigor to Rule 11 review by further defining the abuse of discre-
tion standard, reducing the likelihood of extreme error, and limiting the
risk of extremely high fee-shifting sanctions and the most chilling sorts of
Rule 11 outcome. The presumptive sanctions bar approach also mini-
mizes the need for the greater expenditure of judicial resources required
by highly case-specific adjudication by providing a ready yardstick that
both directs and simplifies the reviewing court's analysis.

Congress enacted the Attorney's Fees Civil Rights Act of 1976, now

169. See Greenberg v. Hilton Int'l Co., 870 F.2d 926, 939 (2d Cir. 1989), remanded
and vacated on other grounds, 875 F.2d 39 (2d Cir. 1989).

170. See Tobias, Rule 11 Recalibrated, supra note 50, at 110-16.
171. See Cooter & Gell v. Hartmarx Corp., 110 S. Ct. 2447, 2460-61 (1990).
172. See 1 S. Childress & M. Davis, Standards of Review § 4.21 (1986).
173. See id.
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codified at 42 U.S.C. § 1988, to reduce perceived barriers to the prosecu-
tion of civil rights and citizen action suits. The 1976 Act was a legislative
overruling of the Supreme Court's decision in Alyeska Pipeline Service
Co. v. Wilderness Society,'7 4 which had held that prevailing environmen-
tal protection plaintiffs were not entitled to fees from defendants under
the developing common law "private attorney general" exception to the
American Rule. The American Rule requires each litigant to bear its
own counsel fees but not ordinarily those of the opposing party. Con-
gress correctly concluded that too many civil rights and public interest
litigants would be deterred from bringing even the most meritorious
claims because of their limited resources and because any damage award
resulting from successful litigation would be small in relation to the cost
of prosecuting the litigation. Section 1988 is patterned after Section
706(k) of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-
5(k). The Supreme Court has interpreted these counsel fees recovery
provisions congruently. 175

Section 1988 provides that in any action commenced under 42 U.S.C.
§§ 1981, 1982, 1983, 1985, or 1986, the court, in its discretion, may allow
the prevailing party a reasonable attorney's fee. Courts interpreting Sec-
tion 1988 have noted that it is designed primarily for the benefit of plain-
tiffs-who will ordinarily be awarded fees unless special circumstances
make a fee award unjust-but that prevailing defendants may obtain a
fee award. However, because of the congressional intent underlying Sec-
tion 1988 and its clear policy to encourage rather than discourage civil
rights claims, Section 1988 has not been interpreted as an English Rule
for defendants. Rather, defendants may obtain Section 1988 fees only
where a claim is "meritless in the sense that it is groundless or without
foundation."'' 76 Prevailing defendants may not obtain a fee award as a
matter of course but can receive counsel fees only "upon a finding that
the plaintiff's action was frivolous, . . . even though not brought in sub-
jective bad faith."' 17 7

The leading Supreme Court decision regarding civil rights fee shifting
discussed the standard for defense counsel fees recovery in language that
buttresses arguments for this article's proposed presumptive bar to
sanctions:

In applying these criteria, it is important that a district court resist
the understandable temptation to engage in post hoc reasoning by con-
cluding that, because a plaintiff did not ultimately prevail, his action
must have been unreasonable or without foundation. This kind of

174. 421 U.S. 240 (1975).
175. See Hughes v. Rowe, 449 U.S. 5, 14 (1980); Christiansburg Garment Co. v.

E.E.O.C., 434 U.S. 412, 420-22 (1978). Christiansburg Garment, the earlier and more
expansive case involving Title VII, continues to be the leading case interpreting both
provisions. See Hughes, 449 U.S. at 14-16.

176. Hughes, 449 U.S. at 14.
177. Christiansburg Garment, 434 U.S. at 421.
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hindsight logic could discourage all but the most airtight claims, for
seldom can a prospective plaintiff be sure of ultimate success. No mat-
ter how honest one's belief that he has been the victim of discrimina-
tion, no matter how meritorious one's claim may appear at the outset,
the course of litigation is rarely predictable. Decisive facts may not
emerge until discovery or trial. The law may change or clarify in the
midst of litigation. Even when the law or the facts appear questionable
or unfavorable at the outset, a party may have an entirely reasonable
ground for bringing suit.178

Claims dismissed pursuant to Federal Rule of Civil Procedure 12(b)(6)
are not automatically candidates for sanction because "[a]llegations that,
upon careful examination, prove legally insufficient to require a trial are
not, for that reason alone, 'groundless' or 'without foundation'" for pur-
poses of Section 1988.179

Lower courts interpreting Section 1988 in the light of Supreme Court
precedent have largely hewed to this line, making defense fee awards a
rarity. 180 However, there are some divergent views on this point. For
example, the court in Greenberg v. Hilton International Co.' seemed
untroubled, at least in the abstract, by post-trial Section 1988 fee awards
for defendants, stating:

At the [trial] disposition stage, the strength or weakness of a case
may be viewed as a whole. That is not true when only a motion is
before the court. Cases that are ultimately viewed as frivolous may
well survive motions to dismiss under a system of notice pleading that
does not require factual detail and even motions for summary judg-
ment in which the evidence may be presented in sketchy fashion and
credibility may not be taken into account.' 8 2

Greenberg presents both the Rule 12(b)(6) and summary judgment
motions as excessively anemic. As a critic of the 1986 trilogy,18 3 I am

178. Id. at 421-22. The Court added that fees may be assessed against a plaintiff who
continues to litigate after a claim clearly became groundless. .See id. at 422.

179. Hughes, 449 U.S. at 15-16.
180. See, eg., Nationalist Movement v. City of Cumming, 913 F.2d 885, 895 (1 1th Cir.

1990) (prevailing § 1983 defendant not entitled to counsel fees), cert. denied, 111 S. Ct.
767 (1991); Donaldson v. Clark, 819 F.2d 1551, 1561-62 (11th Cir. 1987) (Hill, J., con-
curring) (concluding that prevailing Eleventh Circuit precedent forbids summary judg-
ment in civil rights claims where circumstantial evidence supports conflicting inferences,
even where claimant's proof is seen as weak by the court); Unity Ventures v. County of
Lake, 894 F.2d 250, 254-55 (7th Cir. 1990) (losing § 1983 plaintiff cannot be held subject
to fees on the basis of adverse case law subsequent to its complaint); Sullivan v. School
Bd., 773 F.2d 1182, 1188-90 (11th Cir. 1985) (that discrimination claim required trial
weighs against award of fees to prevailing defendant); Summer v. Fuller, 718 F. Supp.
1523, 1525 (N.D. Ga. 1989) (plaintiff's claim must be patently frivolous to justify Section
1988 fees for defendant); Clay v. Harris, 583 F. Supp. 1314, 1317 (N.D. Ind. 1984) (sec-
tion 1988 applicable to losing plaintiff only in unusual case).

181. 870 F.2d 926 (2d Cir.), remanded and vacated on other grounds, 875 F.2d 39 (2d
Cir. 1989).

182. Greenberg, 870 F.2d at 940.
183. See Stempel, supra note 80, at 159-81.
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heartened by the Greenberg court's professed lackadaisical unwillingness
to grant summary judgment. It is not, however, an accurate appraisal of
the manner in which federal courts do their work: "sketchy" submis-
sions in opposition to summary judgment are little protection to claim-
ants. Where credibility contests drive the denial of pre-verdict dismissal
efforts, courts are generally wise to view different versions of reality as
resulting from honest disagreement rather than from factual frivolity or
misconduct. A jury's verdict or a judge's findings may be final, but, to
paraphrase Justice Jackson's quip about the Supreme Court, finality does
not equal infallibility.

As discussed above,'8 4 both Rule 12(b)(6) and Rule 56 motions can be
extremely effective for providing a comprehensive overview of the respec-
tive legal and factual merits of a challenged claim, so long as counsel and
the parties play by the rules. Consequently, denial of a pre-verdict dispo-
sition and trial of civil rights claims should trigger the presumption
against sanctions, but the presumption can be overcome where claimants
and counsel have not played by the rules.

The arguments for the presumptive bar to Section 1988 and for Title
VII fee shifting where pretrial dismissal is denied parallel those of the
Rule 11 context but are stronger because of the civil rights claims being
made. These laws clearly reflect both enduring legislative sentiment'85

and a higher order of law than that of the civil rules. The Rules Enabling
Act states that the civil rules "shall not abridge, enlarge or modify any
substantive right."186 As one professional group noted, "[o]ne can per-
suasively argue that a procedural rule, which under the Rules Enabling
Act becomes law through the inaction of Congress, should not so sub-
stantially change practice in an area of litigation (civil rights and discrim-
ination cases) where Congress has affirmatively enacted a framework
favorable to these claims and the plaintiffs that bring them."' 87 How-
ever, this bar association, like the courts to date, declined to interpret
Section 1988/Title VII fee shifting as requiring claimant conduct worse
than that justifying Rule 11 sanctions. 8 Despite the tentative consensus

184. See supra notes 63-89 and accompanying text.
185. In both 1990 and 1991, Congress passed strong civil rights legislation in the tradi-

tion of Section 1988 and Title VII. President Bush, however, vetoed the 1990 legislation
and the attempt to override the veto fell two votes short in the U.S. Senate. See Stempel,
The Rehnquist Court, Statutory Interpretation, Inertial Burdens, and a Misleading Version
of Democracy, 22 U. Tol. L. Rev. 583, 585 (1991).

186. 28 U.S.C. § 2072 (1988).
187. New York Bar Report, supra note 10, at 281.
188. See Matthews v. Freedman, 882 F.2d 83, 86 (3d Cir. 1989). However, the Advi-

sory Committee, in its draft Committee Note to proposed amended Rule 11, states that
"In cases brought under statutes providing for fees to be awarded to prevailing parties,
the court should not employ cost-shifting under this rule in a manner that would be
inconsistent with the standards that govern the statutory award of fees." Committee on
Rules of Practice and Procedure of Practice and Procedure of the Judicial Conference of
the United States, Proposed Amendments to the Federal Rules of Civil Procedure and
the Federal Rules of Evidence 6 (August 1991) (copies on file with author). Presumably,
this means that Rule I 1 sanctions should not be awarded in a Title VII or civil rights case
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that Rule 11 frivolousness should either be equated with Section 1988/
Title VII frivolousness or that Rule 11 constitutes an independent obliga-
tion of counsel beyond that of the civil rights fee-shifting statute, the
policy arguments supporting the presumptive bar to sanctions are
stronger in civil rights cases because of the broader purpose of those laws
and because these laws originated from "hands-on" congressional legisla-
tion rather than from congressional acquiescence to judicial rulemaking.

CONCLUSION

Rule 11 and its jurisprudence have proven problematic. Even propo-
nents of the rule such as the Advisory Committee have acknowledged
this through the Call for Comments and through proposed amendment
of Rule 11.111 I have not attempted to offer a comprehensive blueprint
for amending Rule 11 11 but have instead suggested one discrete but val-
uable fine-tuning of sanctions practice under Rule 11 and fee-shifting
pursuant to Title VII and Section 1988.

Nonetheless, the presumptive protection suggested here can be impor-

where the court could not also award defense fees. Strict adoption of this view, which has
not been thoroughly thought through by either the bench or this author, could result in
situations in which a court refuses Rule 11 sanctions because a claim, although insuffi-
ciently grounded in fact, was not frivolous within the meaning of Christiansburg Gar-
ment In addition, Christiansburg Garment and its progeny may require that courts view
civil rights cases as a whole for purposes of Rule 11 and preclude Rule 11 sanctioning of a
single defective claim in an otherwise nonfrivolous civil rights action.

189. See Proposed Amendments to the Federal Rules of Civil Procedure, Proposed
Fed. R. Civ. P. 11 (Aug. 1991 draft).

As of this writing, the Advisory Committee on the Federal Civil Procedure Rules and
the Standing Committee on Federal Practice and Procedure of the United States Judicial
Conference have issued a draft for new Rule 11 for formal public comment (previous
working drafts of the Advisory Committee have been widely circulated for informal com-
ment). The comment period ends on February 1, 1992. A testimonial hearing is sched-
uled for November 21, 1991. After the public comment period, proposed amendments
may be reconsidered, revised, or dropped prior to submission to the Supreme Court for
transmittal to Congress, which then has 180 days to act before the proposed rules take
effect automatically. To quote the Beatles, rulemaking is a "long and winding road,"
although the profession differs on whether this is a good or bad trait. Compare Stempel,
supra note 80, at 181-92 (favoring various hurdles established by different levels of review
and broad interest group input) with Mullenix, supra note 36, at 797-805 (criticizing in-
creasing politicization of rulemaking process, implying that the process's openness as well
as its checks and balances contribute to the problem).

190. Rule 11 scholarship abounds with more comprehensive proposals, including the
New York Bar Report, supra note 10, at 299-302, which proposes general omnibus sanc-
tions rule directed toward abusive conduct and repeal of Rule 11 and other specific sanc-
tions rules. In addition, the report favors that Rule 11, if retained, be amended to make
sanctions discretionary, to de-emphasize fee-shifting as a sanction, to de-emphasize focus
on the complaint, to focus on lawyer conduct rather than resulting product, to require a
hearing and specific fact-finding as prerequisite to sanction, to add vicarious liability for
law firms, and to specify that improper purpose alone justifies sanctions for filing even
legally meritorious paper. Other comprehensive proposals include: Cochran, Rule 11:
The Road to Amendment, 8 Fifth Cir. Rptr. 559, 573-75 (1991); Nelken, Chancellor,
supra note 15, at 385-90; G. Joseph, supra note 108, at 303-10; Burbank, supra note 15, at
1932-34, 1941-43, 1955-62; G. Vairo, supra note 1, at 19-23.
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tant. As one commentator noted, "equal justice will be possible under
Rule 11 only when federal judges subordinate their own normative pref-
erences to the stated normative preferences of the Rule and of the
rulemakers."'I9 The constraints of the suggested approach would en-
hance neutrality in Rule 11 practice and militate against normative sec-
ond-guessing.

Perhaps a further advantage of my proposal is that it does not require
amendment of the Civil Rules to take effect. Rather, it is required by a
proper reading of the Civil Rules.

191. See Burbank, supra note 15, at 1932-33.


