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STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Conklin, Dennis DIN: 15-B-3215
Facility: Groveland CF AC No.: 09-023-21 B

Findings: (Page 1 of 3)

Appellant challenges the August 2021 determination of the Board, denying release and imposing
a 24-month hold. Appellant’s instant offense involved him driving his motorcycle, with a
passenger, well over the speed limit on a highway, and weaving in and out of traffic. He eventually
crashed, killing his passenger. Appellant raises the following issues: 1) the Board decision failed
to consider and/or properly weigh the required statutory factors. 2) the Board releases other
inmates with far worse records. 3) appellant was | 2t the time of his interview, and
as such some of his answers to Board questions were not adequate. 4) the decision illegally
resentenced him.

Executive Law § 259-i(2)(c)(A) requires the Board to consider factors relevant to the specific
incarcerated individual, including, but not limited to, the individual’s institutional record and
criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468
N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate
decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718
N.Y.S.2d 704, 708 (2000). Thus, it is well settled that the weight to be accorded the requisite factors
is solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413,
997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at
717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415,
418 (1st Dept. 1997). The Board need not explicitly refer to each factor in its decision, nor give them
equal weight. Matter of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd
Dept. 2020); Matter of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept.
2019); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).

The Board may emphasize the nature of the instant offense. Matter of Stanley v. New York State
Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d
806, 949 N.Y.S.2d 343 (2012); Matter of Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801
N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren
v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter
of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st
Dept. 1997).

The fact that the Board afforded greater weight to the incarcerated individual’s criminal history,
as opposed to other positive factors, does not render the denial of parole for that reason irrational or
improper. Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter
of Lashway v. Evans, 110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of
McKee v. New York State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).

The Board may consider an incarcerated individual’s history of drug and/or alcohol abuse. Matter
of Espinal v. New York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019)




STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Conklin, Dennis DIN: 15-B-3215
Facility: Groveland CF AC No.: 09-023-21 B

Findings: (Page 2 of 3)

(substance abuse history); Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d
Dept. 2017) (substance abuse history and risk of future drug abuse); Matter of Dean v. New York
State Div. of Parole, 21 A.D.3d 1207, 1208, 801 N.Y.S.2d 92, 93 (3d Dept. 2005) (involvement
with weapons and drugs), Iv. denied, 6 N.Y.3d 705, 812 N.Y.S.2d 34 (2006); Matter of Sanchez
v. Dennison, 21 A.D.3d 1249, 801 N.Y.S.2d 423 (3d Dept. 2005) (history of drug abuse); Matter
of LIull v. Travis, 287 A.D.2d 845, 846, 731 N.Y.S.2d 405, 406 (3d Dept. 2001) (drug abuse);
Matter of Brant v. New York State Bd. of Parole, 236 A.D.2d 760, 761, 654 N.Y.S.2d 207, 208
(3d Dept. 1997) (history of alcohol and drug abuse); Matter of McLain v. New York State Div. of
Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994) (history of alcohol abuse); People ex
rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881, 884 (1st Dept. 1983)
(drug addiction); Matter of Maciag v. Hammock, 88 A.D.2d 1106, 453 N.Y.S.2d 56 (3d Dept.
1982) (problem of alcohol and drug abuse with the concomitant need for programmed counseling).

The record further shows incarcerated individual attempted to minimize his role during the
interview. Matter of Serrano v. New York State Exec. Dep’t-Div. of Parole, 261 A.D.2d 163, 164,
689 N.Y.S.2d 504, 505 (1st Dept. 1999).

The Board may consider negative aspects of the COMPAS instrument. Matter of Espinal v. New
York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument
yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept.
2017) (COMPAS instrument with mixed results including substance abuse relevant given use
before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017)
(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of
Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016)
(scores not uniformly low including family support), Iv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704
(2017).

It was well within the Board’s authority to make an assessment of Appellant’s credibility. Matter
of Siao-Pao v. Dennison, 51 A.D.3d 105, 108, 854 N.Y.S.2d 348, 351 (Ist Dept.) (“credibility
determinations are generally to be made by the Board”), aff’d, 11 N.Y.3d 777, 866 N.Y.S.2d 602
(2008). Appellant never told the Board he was | 2t the time of the interview, nor did
appellant seek a postponement, thereby waiving the issues. Matter of Morrison v. Evans, 81 A.D.3d
1073, 916 N.Y.S.2d 655 (3d Dept. 2011); Matter of Vanier v. Travis, 274 A.D.2d 797, 711
N.Y.S.2d 920 (3d Dept. 2000).

“[T]here is a strong rehabilitative component in the statute that may be given effect by
considering insight.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d 704 (2000).

Appellant’s assertion that the denial of parole release amounted to an improper resentencing is
without merit inasmuch as the Board fulfilled its obligation to determine the propriety of release
per Executive Law § 259-i(2)(c)(A) and after considering the factors set forth therein. Executive




STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Conklin, Dennis DIN: 15-B-3215
Facility: Groveland CF AC No.: 09-023-21 B

Findings: (Page 3 of 3)

Law § 259 et seq.; Penal Law § 70.40; Matter of Murray v. Evans, 83 A.D.3d 1320, 920 N.Y.S.2d
745 (3d Dept. 2011); Matter of Crews v. New York State Exec. Dept. Bd. of Parole Appeals Unit,
281 A.D.2d 672, 720 N.Y.S.2d 855 (3d Dept. 2001). The Board was vested with discretion to
determine whether release was appropriate notwithstanding the minimum period of incarceration
set by the Court. Matter of Burress v. Dennison, 37 A.D.3d 930, 829 N.Y.S.2d 283 (3d Dept.
2007); Matter of Cody v. Dennison, 33 A.D.3d 1141, 1142, 822 N.Y.S.2d 677 (3d Dept. 2006), Iv.
denied, 8 N.Y.3d 802, 830 N.Y.S.2d 698 (2007). The appellant has not in any manner been
resentenced. Matter of Mullins v. New York State Bd. of Parole, 136 A.D.3d 1141, 1142, 25
N.Y.S.3d 698 (3d Dept. 2016).

“There is no entitlement to parole based upon comparison with the particulars of other applicants.
Rather, each case is sui generis, and the Board has full authority in each instance to give the various
factors a unique weighted value.” Matter of Phillips v. Dennison, 41 A.D.3d 17, 22, 834 N.Y.S.2d
121, 124-25 (1st Dept. 2007).

In the absence of a convincing demonstration that the Board did not consider the statutory
factors, it must be presumed that the Board fulfilled its duty. Matter of Fuchino v. Herbert, 255
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.

Recommendation: Affirm.
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STATE OF NEW YORK — BOARD OF PAROLE

ADMINISTRATIVE APPEAL DECISION NOTICE

Name:  Conklin, Dennis Facility: Groveland CF

. ' Appeal
NYSID: _ .‘ Control No.: 09-023-21 B

DIN: 15-B-3215

Appearances: Dennis Conklin 15B3215
Groveland Correctional Facility
7000 Sonyea Road

Sonyea, New York 14556

Decision appealed: =~ August 2021 decision, denying d1scret10nary release and imposing a hold of 24
months.

Board Member(s) Drake, Alexander, Segarra
who participated:

Papers considered: ~ Appellant’s Brief received December 16, 2021

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan.

Final Ddermmahor&mdermgned determine that the decision appealed is hereby:
ﬁ% / . Affirmed Vacated, remanded for de novo interview ____ Modified to

lo %{4
ffirmed ___ Vacated, remanded for de novo interview Modifiedto

Comxmssxoner
U hae VDS—— 7 Affirmed ___ Vacated, remanded for de novo interview ___ Modified to
Commissioner

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of

the Parole,Board, if any, were mailed to the Appellant and the Appellant’s Counsel, if any, on
19, /5 é‘}}& 66

Distribution: Appeals Unit — Appellant - Appellant’s Counsel - Inst. Parole File - Central File
P-2002(B) (11/2018)
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