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APPEALS UNIT FINDINGS & RECOMMENDATION 
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 Appellant is serving a sentence of 1 1/3 to 4 years upon his conviction by plea to Assault 

in the Second Degree.  The instant offense involved the Appellant shooting the victim after an 

altercation between the victim and his brother.  In the instant appeal, Appellant challenges the 

August 2021 determination of the Board, denying release and imposing a 12-month hold.  

 

Appellant challenges the August 2021 determination of the Board, denying release and 

imposing a 12-month hold on the following grounds: (1) the Board impermissibly denied release 

based on the crime without properly considering other factors such as his institutional 

achievements and remorse; (2) the Board impermissibly relied on the Appellant’s inability to 

complete programming and (3) the 12-month hold is excessive.  These arguments are without 

merit.  

  

As an initial matter, discretionary release to parole is not to be granted “merely as a reward 

for good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such incarcerated individual is released, he will live and remain at 

liberty without violating the law, and that his release is not incompatible with the welfare of society 

and will not so deprecate the seriousness of his crime as to undermine respect for the law.” Executive 

Law § 259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of 

Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014). Executive Law § 259-i(2)(c)(A) 

requires the Board to consider factors relevant to the specific incarcerated individual, including, but 

not limited to, the individual’s institutional record and criminal behavior. People ex rel. Herbert v. 

New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).  

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner 

is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight. Matter of 

Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd Dept. 2020); Matter of 

Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept. 2019). In the absence 

of a convincing demonstration that the Board did not consider the statutory factors, it must be 

presumed that the Board fulfilled its duty.  Matter of McLain v. New York State Div. of Parole, 204 

A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. of Parole, 

157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990). 
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 The record as a whole, including the interview transcript, reflects that the Board considered 

the appropriate factors including: the instant offense of Assault in the Second Degree; the 

Appellant’s probation status at the time of the instant offense; Appellant’s criminal history; and 

Appellant’s intuitional efforts including his current enrollment in   The Board also had 

before it and considered, among other things, the pre-sentence investigation report, the sentencing 

minutes, and the COMPAS instrument.  The facility requested official statements but did not 

receive any for their review. 

 

After considering all required factors, the Board acted within its discretion in determining release 

would not satisfy the standards provided for by Executive Law § 259-i(2)(c)(A). In reaching its 

conclusion, the Board permissibly relied on the instant offense representing an escalation of 

Appellant’s criminal history, Appellant’s disciplinary record while incarcerated, and Appellant’s 

minimization of his crime and misbehavior reports. See Matter of Symmonds v. Dennison, 21 

A.D.3d 1171, 1172, 801 N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 

(2005); Matter of Warren v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 

883 (3d Dept. 2003); Matter of Almonte v. New York State Bd. of Parole, 145 A.D.3d 1307, 42 

N.Y.S.3d 691 (3d Dept. 2016), lv. denied, 29 N.Y.3d 905 (2017); Matter of Applegate v. New York 

State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018). The Board also cited 

the COMPAS instrument’s scores indicating a high risk for felony violence and arrest, and a medium 

risk for abscond, with probable reentry substance abuse. See Matter of Espinal v. N.Y. State Bd. Of 

Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019); Matter of Bush v. Annucci, 148 

A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 2017); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 

N.Y.S.3d 508 (3d Dept. 2017).  

 

Inasmuch as Appellant contends the Board failed to consider requisite factors, there is a 

presumption of honesty and integrity that attaches to Judges and administrative fact-finders.  See 

People ex rel. Carlo v. Bednosky, 294 A.D.2d 382, 383, 741 N.Y.S.2d 703 (2d Dept. 2002); People 

ex. rel. Johnson v. New York State Bd. of Parole, 180 A.D.2d 914, 916, 580 N.Y.S.2d 957, 959 (3d 

Dept. 1992).  The Board is presumed to follow its statutory commands and internal policies in 

fulfilling its obligations.  See Garner v. Jones, 529 U.S. 244, 256, 120 S. Ct. 1362, 1371 (2000).   

 

The Board may consider an incarcerated individual’s need to complete rehabilitative 

programming in denying parole.  See Matter of Jones v. N.Y. State Bd. of Parole, 175 A.D.3d 

1652, 1652, 108 N.Y.S.3d 505, 506 (3rd Dept. 2019); Matter of Allen v. Stanford, 161 A.D.3d 

1503, 1506, 78 N.Y.S.3d 445 (3d Dept.), lv. denied, 32 N.Y.3d 903 (2018); Matter of Barrett v. 

New York State Div. of Parole, 242 A.D.2d 763, 661 N.Y.S.2d 857 (3d Dept. 1997); see also Matter 

of Connelly v. New York State Div. of Parole, 286 A.D.2d 792, 729 N.Y.S.2d 808, 809 (3d Dept.), 

appeal dismissed 97 N.Y.2d 677, 738 N.Y.S.2d 291 (2001).  The Board may consider an 
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incarcerated individual’s need to complete rehabilitative programming even where a delay in 

commencement is through no fault of the individual.  See Matter of Barrett v. New York State Div. 

of Parole, 242 A.D.2d 763, 661 N.Y.S.2d 857 (3d Dept. 1997).   

Finally, in the absence of impropriety, the reconsideration date set by the Board will not be 

disturbed.   Matter of Tatta v. State, 290 A.D.2d 907, 908, 737 N.Y.S.2d 163 (3d Dept. 2002); accord 

Matter of Evans v. Dennison, 13 Misc. 3d 1236(A), 831 N.Y.S.2d 353 (Sup. Ct. Westchester Co. 

2006). 

 

 

Recommendation:  Affirm. 
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Decision appealed: August 2021 decision, denying discretionary release and imposing a hold of 12 
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Pre-Sentence Investigation Report, Parole B·oard Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026), COMP AS instrument. 

_ Vacated, reman~ed for de novo interview _ Modified to ___ _ 

Vacated;.remanded for de novo interview _Modified.to~---

~rmed _ Vacated, remanded for de novo interview _ Modified to ___ _ 

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the.Parole Board's determination must be annexed hereto. 
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''fl°i/~ _66. . . . . . . 
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