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STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Smith, Charles DIN: 96-A-6765
Facility: Greene CF AC No.: 08-163-21 B

Findings: (Page 1 of 3)

Appellant challenges the August 2021 determination of the Board, denying release and imposing
a 24-month hold. Appellant’s instant offense is for hunting down his estranged wife at her
employment and then shooting her to death. Appellant raises the following issues: 1) the decision
is arbitrary and capricious in that the entire Board interview process is corrupt and deceptive. 2)
the Board can’t punish appellant for exercising his right to refuse therapeutic programming. 3)
appellant has remorse, but the Board didn’t inquire about it. 4) his criminal confession was
unconstitutionally coerced such that he is being punished for maintaining his innocence.

Executive Law § 259-i(2)(c)(A) requires the Board to consider factors relevant to the specific
incarcerated individual, including, but not limited to, the individual’s institutional record and
criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468
N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate
decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718
N.Y.S.2d 704, 708 (2000). Thus, it is well settled that the weight to be accorded the requisite factors
is solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413,
997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at
717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415,
418 (1st Dept. 1997). The Board need not explicitly refer to each factor in its decision, nor give them
equal weight. Matter of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd
Dept. 2020); Matter of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept.
2019); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).

The extraordinarily serious and violent nature of the crimes are sufficient ground to deny parole.
Matter of Secilmic v. Keane, 225 A.D.2d 628, 629, 639 N.Y.S.2d 437, 437 (1st Dept. 1996).

The Board may consider an incarcerated individual’s need to complete rehabilitative
programming in denying parole. See Matter of Jones v. N.Y. State Bd. of Parole, 175 A.D.3d
1652, 1652, 108 N.Y.S.3d 505, 506 (3rd Dept. 2019); Matter of Allen v. Stanford, 161 A.D.3d
1503, 1506, 78 N.Y.S.3d 445 (3d Dept.), Iv. denied, 32 N.Y.3d 903 (2018); Matter of Barrett v.
New York State Div. of Parole, 242 A.D.2d 763, 661 N.Y.S.2d 857 (3d Dept. 1997); see also Matter
of Connelly v. New York State Div. of Parole, 286 A.D.2d 792, 729 N.Y.S.2d 808, 809 (3d Dept.),
appeal dismissed 97 N.Y.2d 677, 738 N.Y.S.2d 291 (2001). DOCCS “has considerable discretion
in determining the program needs of [incarcerated individuals].” Matter of McKethan v. Kafka,
31 A.D.3d 1078, 1079, 819 N.Y.S.2d 204, 205 (3d 2006); accord Matter of Gomez v. Goord, 34
A.D.3d 963, 964, 823 N.Y.S.2d 610, 611 (3d Dept. 2006). A prisoner may be denied a benefit by
refusing counseling (e.g. EEC) even if the program requires him to admit guilt, without violating
the 5" Amendment privilege against self-incrimination. Asherman v Meachum, 957 F.2d 978 (2d
Cir. 1992); Scoon v Tappan, 87 Fed.Appx. 769 (2d Cir. 2004). McKune v Lile, 536 U.S. 24, 122
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S.Ct. 2017, 153 L.Ed2d 47 (2002).

The Board may consider an incarcerated individual’s failure to comply with DOCCS rules in
denying parole. See Matter of Almonte v. New York State Bd. of Parole, 145 A.D.3d 1307, 42
N.Y.S.3d 691 (3d Dept. 2016), Iv. denied, 29 N.Y.3d 905 (2017); Matter of Karlin v. Cully, 104
A.D.3d 1285, 1286, 960 N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Stanley v. New York State
Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d
806, 949 N.Y.S.2d 343 (2012).

The Board may consider negative aspects of the COMPAS instrument. Matter of Espinal v. New
York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument
yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept.
2017) (COMPAS instrument with mixed results including substance abuse relevant given use
before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017)
(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of
Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016)
(scores not uniformly low including family support), Iv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704
(2017).

“[T]here is a strong rehabilitative component in the statute that may be given effect by
considering remorse and insight.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d
704 (2000). Appellant clearly lacked both.

There is a presumption of honesty and integrity that attaches to Judges and administrative fact-
finders. See People ex rel. Carlo v. Bednosky, 294 A.D.2d 382, 383, 741 N.Y.S.2d 703 (2d Dept.
2002); People ex. rel. Johnson v. New York State Bd. of Parole, 180 A.D.2d 914, 916, 580 N.Y.S.2d
957, 959 (3d Dept. 1992). The Board is presumed to follow its statutory commands and internal
policies in fulfilling its obligations. See Garner v. Jones, 529 U.S. 244, 256, 120 S. Ct. 1362, 1371
(2000).

Once an individual has been convicted of a crime, it is generally not the Board’s role to
reevaluate a claim of innocence. Matter of Silmon v Travis, 95 N.Y.2d 470, 718 N.Y.S.2d 704,
708 (2000); Copeland v New York State Board of Parole, 154 A.D.3d 1157, 63 N.Y.S.3d 548 (3d
Dept. 2017). Alleged improprieties in a criminal trial are irrelevant if convicted. Grune v Board of
Parole, 41 A.D.3d 1014, 838 N.Y.S.2d 694 (3d Dept. 2007). The inmate’s claim that the Board
improperly held against him his refusal to discuss his instant offense is without merit. Almeyda v
Travis, 21 A.D.3d 1200, 800 N.Y.S.2d 856 (3d Dept. 2005).

“‘Arbitrary action is without sound basis in reason and is generally taken without regard to the
facts’; or, put differently, ‘[r]ationality is what is reviewed under . . . the arbitrary and capricious
standard.” Hamilton v. New York State Division of Parole, 119 A.D.3d 1268, 1270 n.1, 990
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N.Y.S.2d 714, 716 (3d Dept. 2014) (quoting Matter of Pell v. Board of Educ., 34 N.Y.2d 222, 231,
356 N.Y.S.2d 833, 839 (1974)).

In the absence of a convincing demonstration that the Board did not consider the statutory
factors, it must be presumed that the Board fulfilled its duty. Matter of Fuchino v. Herbert, 255
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.

Recommendation: Affirm.




STATE OF NEW YORK ~BOARD OF PAROLE

ADMINISTRATIVE APPEAL DECISION NOTICE

Name:  Smith, Charles ~ Facility: Greene CF

. Appeal
NYSID: - Control No.: (05-163-21B

DIN: 96-A-6765

Appearances: Charles Smith 96A6765
Greene Correctional Facility
P.O.Box 975

Coxsackie, New York 12051

Decision appealed: ~ August 2021 decision, denying discretionary release and imposing a hold of 24
‘ months.

Board Member(s) Demosthenes, Coppola, Agostini
who participated:

Papers considered: ~ Appellant’s Letter-brief received August 30, 2021

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

" Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interi/iew Transcript, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan '

Final Determination: The under51gned determme that the decision appealed is hereby:

Amed ____Vacated, remanded for de novo interview ___ Modified to

-m' A __Y Affirmed ___ Vacated, remanded for de novo interview —_ Modifiedto
mm1ssm T )
*/1 E“ ; &~ Affirmed __ Vacated, remanded for de novo interview Modlﬁed to ‘

Comm1ssmner

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of

the Parolg Board, if any, were mailed to the Appellant and the Appellant’s Counsel, if any, on
) 3 @2 ngzag A

Distribution: Appeals Unit — Appellant - Appellant’s Counsel - Inst. Parole File - Central File
P-2002(B) (11/2018)
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