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STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Hegazy, Ahmed DIN: 21-A-0462  

Facility: Collins CF AC No.:  08-083-21 B 

    

Findings: (Page 1 of 4) 

 

   Appellant challenges the August 2021 determination of the Board, denying release and imposing 

a 15-month hold. Appellant’s instant offense is for driving a car in an intoxicated condition while 

knowing his driver’s license was revoked. Appellant raises the following issues: 1) the Board failed 

to consider and/or properly weigh the required statutory factors. 2) the decision is based upon three 

pieces of erroneous information. Specifically, his prison disciplinary record, his occupational 

licensing requirements for his employment, and he doesn’t have a prior violation of probation. 3) 

the decision lacks details. 4) no aggravating factors exist. 5) the Board decision doesn’t explain 

how the Board weighed the statutory factors. 6) the Board failed to comply with the 2011 

amendments to the Executive Law and the 2017 regulations in that the mostly positive COMPAS 

was ignored, and no reasons were given for the COMPAS departure. 

 

   Executive Law § 259-i(2)(c)(A) requires the Board to consider factors relevant to the specific 

incarcerated individual, including, but not limited to, the individual’s institutional record and 

criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 

N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate 

decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 

N.Y.S.2d 704, 708 (2000). Thus, it is well settled that the weight to be accorded the requisite factors 

is solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 

997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 

717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 

418 (1st Dept. 1997). The Board need not explicitly refer to each factor in its decision, nor give them 

equal weight. Matter of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd 

Dept. 2020); Matter of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept. 

2019); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007). 

 

   The Board may emphasize the nature of the instant offense. Matter of Stanley v. New York State 

Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d 

806, 949 N.Y.S.2d 343 (2012); Matter of Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801 

N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren 

v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter 

of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st 

Dept. 1997).    

   The fact that the Board afforded greater weight to the incarcerated individual’s criminal history, 

as opposed to other positive factors, does not render the denial of parole for that reason irrational or 

improper.  Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter 

of Lashway v. Evans, 110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of 

McKee v. New York State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).   



STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Hegazy, Ahmed DIN: 21-A-0462  

Facility: Collins CF AC No.:  08-083-21 B 

    

Findings: (Page 2 of 4) 

 

   The Board may cite an inmate’s prior history of irresponsible driving in its decision. Confoy v New 

York State Division of Parole, 173 A.D.2d 1014, 569 N.Y.S.2d 846, 847 (3d Dept 1991); Wade v 

Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017). 

   Appellant does have one violation of probation. After considering the relevant factors, the Board 

was allowed to place greater emphasis on the incarcerated individual’s criminal record including 

prior failures while under community supervision.  See, e.g., Matter of Bello v. Bd. of Parole, 149 

A.D.3d 1458, 53 N.Y.S.3d 715 (3d Dept. 2017); Matter of Davis v. Evans, 105 A.D.3d 1305, 963 

N.Y.S.2d 485 (3d Dept. 2013); People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 

128, 468 N.Y.S.2d 881, 884 (1st Dept. 1983).  

   The Board may consider an incarcerated individual’s need to complete rehabilitative 

programming in denying parole.  See Matter of Jones v. N.Y. State Bd. of Parole, 175 A.D.3d 

1652, 1652, 108 N.Y.S.3d 505, 506 (3rd Dept. 2019); Matter of Allen v. Stanford, 161 A.D.3d 

1503, 1506, 78 N.Y.S.3d 445 (3d Dept.), lv. denied, 32 N.Y.3d 903 (2018); Matter of Barrett v. 

New York State Div. of Parole, 242 A.D.2d 763, 661 N.Y.S.2d 857 (3d Dept. 1997); see also Matter 

of Connelly v. New York State Div. of Parole, 286 A.D.2d 792, 729 N.Y.S.2d 808, 809 (3d Dept.), 

appeal dismissed 97 N.Y.2d 677, 738 N.Y.S.2d 291 (2001). 

   The Board may consider inadequate release plans in denying parole.  See, e.g., Matter of Delrosario 

v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d Dept. 2016) (concern about reentry plans in 

case immigration does not deport incarcerated individual); Matter of Murphy v. State of New York 

Exec. Dep’t Div. of Parole Appeals Unit, 2010 N.Y. Slip Op 32825(U), 2010 N.Y. Misc. Lexis 

4926 (Sup. Ct. Albany Co. Sept. 30, 2010) (Ceresia S.C.J.) (denial based in part on absence of 

legitimate release plan). 

   The Board may consider negative aspects of the COMPAS instrument. Matter of Espinal v. New 

York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument 

yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 

2017) (COMPAS instrument with mixed results including substance abuse relevant given use 

before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017) 

(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of 

Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016) 

(scores not uniformly low including family support), lv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704 

(2017).   

        The Board may consider the potential danger an inmate would pose to the community if the 

inmate were to be released Bridget v Travis, 300 A.D.2d 776, 750 N.Y.S.2d 795 (3d Dept 2002) or 

that the inmate would place the public at risk. Valerio v Dennison, 35 A.D.3d 938, 825 N.Y.S.2d 574 

(3d Dept. 2006); Arena v New York State Department of Corrections and Community Supervision, 
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156 A.D.3d 1101, 65 N.Y.S.3d 471 (3d Dept. 2017); Constant v Stanford, 157 A.D.3d 1175, 67 

N.Y.S.3d 508 (3d Dept. 2018). 

   As for the alleged erroneous information, none of these raised by questions during the interview 

appear in the final Board decision. Erroneous information, if not used in the decision as a basis for 

parole denial, will not lead to a reversal.  Matter of Khatib v. New York State Bd. of Parole, 118 

A.D.3d 1207, 988 N.Y.S.2d 286 (3d Dept. 2014); Matter of Restivo v. New York State Bd. of 

Parole, 70 A.D.3d 1096, 895 N.Y.S.2d 555 (3d Dept. 2010) [status report]; Matter of Grune v. Bd. 

of Parole, 41 A.D.3d 1014, 838 N.Y.S.2d 694 (3d Dept. 2007)[status report]; see also Matter of 

Gordon v. Stanford, 148 A.D.3d 1502, 50 N.Y.S.3d 627 (3d Dept. 2017) [misstatement by 

commissioner in interview that incarcerated individual did not correct]; Matter of Perea v. Stanford, 

149 A.D.3d 1392, 53 N.Y.S.3d 231 (3d Dept. 2017) [erroneous information in PBR which 

incarcerated individual corrected during interview].    

   The Board’s decision satisfied the criteria set out in Executive Law § 259-i(2)(a), as it was 

sufficiently detailed to inform the incarcerated individual of the reasons for the denial of parole.  

Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d 

Dept. 2018); Matter of Kozlowski v. New York State Bd. of Parole, 108 A.D.3d 435, 968 N.Y.S.2d 

87 (1st Dept. 2013); Matter of Little v. Travis, 15 A.D.3d 698, 788 N.Y.S.2d 628 (3d Dept. 2005); 

Matter of Davis v. Travis, 292 A.D.2d 742, 739 N.Y.S.2d 300 (3d Dept. 2002); People ex rel. 

Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).   

   While the Board does not agree that aggravating factors are always necessary to support reliance on 

an incarcerated individual’s crime, Matter of Hamilton, 119 A.D.3d 1268, 990 N.Y.S.2d 714, there 

are multiple aggravating factors present here. 

    The inmate may not review the Board’s weighing process or  assess whether the Board gave 

proper weight to the relevant factors, since it is not required to state each factor it considers, or 

weigh each factor equally or grant parole due to exemplary behavior. Comfort v New York State 

Division of Parole, 68 A.D.3d 1295, 890 N.Y.S.2d 700 (3rd Dept. 2009); Hamilton v New York 

State Division of Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014). The due process 

clause is not violated by the Board’s balancing of the statutory criteria, and which is not to be 

second guessed by the courts. Mathie v Dennison, 2007 WL 2351072 (S.D.N.Y. 2007); 

MacKenzie v Cunningham, 2014 WL 5089395 (S.D.N.Y. 2014). 

    In the absence of a convincing demonstration that the Board did not consider the statutory 

factors, it must be presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 

A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State 

Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York 

State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. 

Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881. 
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    Appellant’s claim that the Board failed to comply with the 2011 amendments to the Executive Law 

is rejected. Dolan v New York State Board of Parole, 122 A.D.3d 1058, 995 N.Y.S.2d 850 (3d Dept. 

2014); Tran v Evans, 126 A.D.3d 1196, 3 N.Y.S.3d 633 (3d Dept. 2015); Boccadisi v Stanford, 133 

A.D.3d 1169, 20 N.Y.S.3d 477 (3d Dept. 2015). Furthermore, the 2011 Executive Law amendments 

have been incorporated into the regulations adopted by the Board in 2017. 

   The decision is consistent with amended 9 NYCRR § 8002.2(a) as there is no departure to 

explain.  That is, the Board’s decision was not impacted by a departure from a scale within the 

assessment.  Notice of Adoption, NY Reg, Sept. 27, 2017 at 2.  In fact, the Board cited the COMPAS 

instrument in its denial and reasonably indicated concern about the “probable” score for reentry 

substance abuse in view of Petitioner’s history including before the instant offenses.    

 

Recommendation:  Affirm. 
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NYSID: 

DIN: 21-A-0462 

Appearances: 

Decision appealed: 

Board Member(s) 
who participated: 

Papers considered: 

Jeffrey Lichtman Esq. 
11 East 44th Street 
Suite 501 

Appeal 
Control No.: 

New York, New York 10017 

08-083-21 B 

August 2021 decision, denying discretionary release and imposing a hold of 15 
months. 

Lee, Agostini, Davis 

Appellant's Letter-brief received January 25, 2022 

Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026), COMPAS instrument. 

The undersigned determine that the decision appealed is hereby: 

~ ffirmed Vacated, remanded for de novo interview Modified to -----

Vacated, remanded for de novo interview _ Modified to ____ _ 

v 
Affirmed _ Vacated, remanded for de novo interview _ Modified to ____ _ 

Commissioner 

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 

This Final Determination, the related Statement of the Appeals Unit's Findings and the separate findings of 
the P rol Board, if any, were mailed to the Appellant and the Appellant's Counsel, if any, on 

'I) rJOJ.J 6 

Distribution: Appeals Unit - Appellant - Appellant ' s Counsel - Inst. Parole File - Central File 
P-2002(B) (11 /2018) 
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