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STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Maddox, Todd DIN: 15-B-3130
Facility: Collins CF AC No.: 07-088-21 B

Findings: (Page 1 of 5)

Appellant challenges the July 2021 determination of the Board, denying release and imposing a
24-month hold. Appellant’s instant offense is for telling a police detective in a parking lot to shoot
him. He then tried to run the detective over, which led to a car chase in which appellant broke
numerous traffic safety rules until he crashed into another car, killing the driver and seriously
injuring a passenger. A pipe with cocaine was found inside appellant’s car. Appellant raises the
following issues: 1) the decision is arbitrary and capricious, and irrational bordering on
impropriety, in that the Board failed to consider and/or properly weigh the required statutory
factors. 2) the decision was due to bias. 3) the Board can’t use his prior criminal history and drug
use history against him. 4) the Board ignored the recommendations of the Judge and DA and
illegally resentenced him. 5) the decision lacks detail. 6) the Board failed to comply with the 2011
amendments to the Executive Law, and the 2017 regulations, in that the positive portions of the
COMPAS were ignored, and the departure was void as no individualized and specific scales were
mentioned. 7) the 24 month hold was excessive.

Executive Law § 259-i(2)(c)(A) requires the Board to consider criteria which is relevant to the
specific inmate, including, but not limited to, the inmate’s institutional record and criminal behavior.
People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept.
1983). Whereas here the inmate has received an EEC, the Board may deny release to parole on a
finding that there is a reasonable probability that, if such inmate is released, the inmate will not
live and remain at liberty without violating the law and that his release is not compatible with the
welfare of society. Correction Law § 805; Matter of Heitman v. New York State Bd. of Parole,
214 A.D.2d 673, 625 N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo v. Ross, 183 A.D.2d 771,
771, 583 N.Y.S.2d 502, 503 (1st Dept. 1992); Matter of Walker v. Russi, 176 A.D.2d 1185, 576
N.Y.S.2d 51 (3d Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 N.Y.S.2d 660 (1992). While
consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is
discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).
Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s
discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th
Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v.
New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).

The Board may emphasize the nature of the instant offense. Matter of Stanley v. New York State
Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d
806, 949 N.Y.S.2d 343 (2012); Matter of Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801
N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren
v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter
of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st
Dept. 1997).
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The fact that the incarcerated individual committed the instant offense while on community
supervision is a proper basis for denying parole release. See, e.g., Matter of Byas v. Fischer, 120
A.D.3d 1586-87, 1586, 992 N.Y.S.2d 813, 814 (4th Dept. 2014); Matter of Thompson v. New
York State Bd. of Parole, 120 A.D.3d 1518, 1518-19, 992 N.Y.S.2d 464, 465 (3d Dept. 2014);
Matter of Guzman v. Dennison, 32 A.D.3d 798, 799, 821 N.Y.S.2d 208, 208 (1st Dept. 2006).

As the appellant was under the influence of drugs when he committed the instant offense, the
Board may consider an incarcerated individual’s history of drug and/or alcohol abuse. Matter of
Espinal v. New York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (substance
abuse history); Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017)
(substance abuse history and risk of future drug abuse); Matter of Dean v. New York State Div. of
Parole, 21 A.D.3d 1207, 1208, 801 N.Y.S.2d 92, 93 (3d Dept. 2005) (involvement with weapons
and drugs), Iv. denied, 6 N.Y.3d 705, 812 N.Y.S.2d 34 (2006); Matter of Sanchez v. Dennison, 21
A.D.3d 1249, 801 N.Y.S.2d 423 (3d Dept. 2005) (history of drug abuse); Matter of Llull v. Travis,
287 A.D.2d 845, 846, 731 N.Y.S.2d 405, 406 (3d Dept. 2001) (drug abuse); Matter of Brant v.
New York State Bd. of Parole, 236 A.D.2d 760, 761, 654 N.Y.S.2d 207, 208 (3d Dept. 1997)
(history of alcohol and drug abuse); Matter of McLain v. New York State Div. of Parole, 204
A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994) (history of alcohol abuse); People ex rel. Herbert v.
New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881, 884 (1st Dept. 1983) (drug
addiction); Matter of Maciag v. Hammock, 88 A.D.2d 1106, 453 N.Y.S.2d 56 (3d Dept. 1982)
(problem of alcohol and drug abuse with the concomitant need for programmed counseling).

The Board may consider the inmate’s fleeing the area after the commission of his crime. Larmon v
Travis, 14 A.D.3d 960, 787 N.Y.S.2d 918 (3d Dept 2005).

The Board may consider the probable repercussions of the criminal’s actions upon the victims’
families. Bottom v New York State Board of Parole, 30 A.D.3d 657, 815 N.Y.S.2d 789 (3d Dept.
2006).

The fact that the Board afforded greater weight to the incarcerated individual’s criminal history,
as opposed to other positive factors, does not render the denial of parole for that reason irrational or
improper. Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter
of Lashway v. Evans, 110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of
McKee v. New York State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).

The Board may cite an inmate’s prior history of irresponsible driving in its decision. Confoy v New
York State Division of Parole, 173 A.D.2d 1014, 569 N.Y.S.2d 846, 847 (3d Dept 1991); Wade v
Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017).

The Board may consider the inmate’s limited expression of remorse. Beodeker v Stanford, 164
A.D.3d 1555, 82 N.Y.S.3d 669 (3d Dept. 2018); Pulliam v Board of Parole, 197 A.D.3d 1495, 153
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N.Y.S.3d 704 (3d Dept. 2021). And that his remorse was shallow. Campbell v Stanford, 173
A.D.3d 1012, 105 N.Y.S.3d 461 (2" Dept. 2019).

The Board may consider an incarcerated individual’s need to complete rehabilitative
programming in denying parole. See Matter of Jones v. N.Y. State Bd. of Parole, 175 A.D.3d
1652, 1652, 108 N.Y.S.3d 505, 506 (3rd Dept. 2019); Matter of Allen v. Stanford, 161 A.D.3d
1503, 1506, 78 N.Y.S.3d 445 (3d Dept.), Iv. denied, 32 N.Y.3d 903 (2018); Matter of Barrett v.
New York State Div. of Parole, 242 A.D.2d 763, 661 N.Y.S.2d 857 (3d Dept. 1997); see also Matter
of Connelly v. New York State Div. of Parole, 286 A.D.2d 792, 729 N.Y.S.2d 808, 809 (3d Dept.),
appeal dismissed 97 N.Y.2d 677, 738 N.Y.S.2d 291 (2001).

The Board may consider inadequate release plans in denying parole. See, e.g., Matter of Delrosario
v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d Dept. 2016) (concern about reentry plans in
case immigration does not deport incarcerated individual); Matter of Murphy v. State of New York
Exec. Dep’t Div. of Parole Appeals Unit, 2010 N.Y. Slip Op 32825(U), 2010 N.Y. Misc. Lexis
4926 (Sup. Ct. Albany Co. Sept. 30, 2010) (Ceresia S.C.J.) (denial based in part on absence of
legitimate release plan).

The Board may consider negative aspects of the COMPAS instrument. Matter of Espinal v. New
York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument
yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept.
2017) (COMPAS instrument with mixed results including substance abuse relevant given use
before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017)
(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of
Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016)
(scores not uniformly low including family support), Iv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704
(2017).

Appellant’s assertion that the denial of parole release amounted to an improper resentencing is
without merit inasmuch as the Board fulfilled its obligation to determine the propriety of release
per Executive Law 8§ 259-i(2)(c)(A) and after considering the factors set forth therein. Executive
Law 8 259 et seq.; Penal Law § 70.40; Matter of Murray v. Evans, 83 A.D.3d 1320, 920 N.Y.S.2d
745 (3d Dept. 2011); Matter of Crews v. New York State Exec. Dept. Bd. of Parole Appeals Unit,
281 A.D.2d 672, 720 N.Y.S.2d 855 (3d Dept. 2001). The Board was vested with discretion to
determine whether release was appropriate notwithstanding the minimum period of incarceration
set by the Court. Matter of Burress v. Dennison, 37 A.D.3d 930, 829 N.Y.S.2d 283 (3d Dept.
2007); Matter of Cody v. Dennison, 33 A.D.3d 1141, 1142, 822 N.Y.S.2d 677 (3d Dept. 2006), Iv.
denied, 8 N.Y.3d 802, 830 N.Y.S.2d 698 (2007). The appellant has not in any manner been
resentenced. Matter of Mullins v. New York State Bd. of Parole, 136 A.D.3d 1141, 1142, 25
N.Y.S.3d 698 (3d Dept. 2016).
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The Board’s decision satisfied the criteria set out in Executive Law § 259-i(2)(a), as it was
sufficiently detailed to inform the incarcerated individual of the reasons for the denial of parole.
Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d
Dept. 2018); Matter of Kozlowski v. New York State Bd. of Parole, 108 A.D.3d 435, 968 N.Y.S.2d
87 (1st Dept. 2013); Matter of Little v. Travis, 15 A.D.3d 698, 788 N.Y.S.2d 628 (3d Dept. 2005);
Matter of Davis v. Travis, 292 A.D.2d 742, 739 N.Y.S.2d 300 (3d Dept. 2002); People ex rel.
Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).

There must be support in the record to prove an alleged bias and proof that the decision flowed
from such bias. Matter of Hernandez v. McSherry, 271 A.D.2d 777, 706 N.Y.S.2d 647 (3d Dept.
2000), Iv. denied, 95 N.Y.2d 769, 722 N.Y.S.2d 472 (2000); see also Matter of Gonzalvo v.
Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017) (rejecting bias claim); Matter of
Grune v. Board of Parole,41 A.D.3d 1014, 838 N.Y.S.2d 694 (3d Dept. 2007).

““ Arbitrary action is without sound basis in reason and is generally taken without regard to the
facts’; or, put differently, ‘[r]ationality is what is reviewed under . . . the arbitrary and capricious
standard.” Hamilton v. New York State Division of Parole, 119 A.D.3d 1268, 1270 n.1, 990
N.Y.S.2d 714, 716 (3d Dept. 2014) (quoting Matter of Pell v. Board of Educ., 34 N.Y.2d 222, 231,
356 N.Y.S.2d 833, 839 (1974)).

The petitioner has failed to demonstrate the Board’s decision was not made in accordance with the
pertinent statutory requirements or was irrational “bordering on impropriety.” Matter of Silmon v.
Travis, 95 N.Y.2d 470, 476, 718 N.Y.S.2d 704 (2000) (quoting Matter of Russo v. New York State
Bd. of Parole, 50 N.Y.2d 69, 427 N.Y.S.2d 982 (1980)).

In the absence of a convincing demonstration that the Board did not consider the statutory
factors, it must be presumed that the Board fulfilled its duty. Matter of Fuchino v. Herbert, 255
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.

Appellant’s claim that the Board failed to comply with the 2011 amendments to the Executive Law
is rejected. Dolan v New York State Board of Parole, 122 A.D.3d 1058, 995 N.Y.S.2d 850 (3d Dept.
2014); Tran v Evans, 126 A.D.3d 1196, 3 N.Y.S.3d 633 (3d Dept. 2015); Boccadisi v Stanford, 133
A.D.3d 1169, 20 N.Y.S.3d 477 (3d Dept. 2015). Furthermore, the 2011 Executive Law amendments
have been incorporated into the regulations adopted by the Board in 2017.
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The Board is not required to give the COMPAS and case plan greater weight than the other statutory
factors. Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017);
accord Matter of Lewis v. Stanford, 153 A.D.3d 1478, 59 N.Y.S.3d 726 (3d Dept. 2017). The
Board still is entitled to place greater emphasis on the instant offense. See Matter of Montane v.
Evans, 116 A.D.3d 197, 203, 981 N.Y.S.2d 866, 871 (3d Dept. 2014); see also Matter of Gonzalvo
v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017); Matter of Lewis v. Stanford, 153
A.D.3d 1478, 59 N.Y.S.3d 726 (3d Dept. 2017).

The Board decision did state the appellant’s risk levels on the COMPAS were all in the low
category. So, the Board did identify the individualized scales. And the Board departed from them
by stating there are aggravating factors in this instant offense, which included his lengthy criminal
history and lengthy history of drug abuse, along with his dangerous police car chase. In so doing,
the Board complied with 9 NYCRR § 8002.2(a) by providing individualized reasons for departing
from the overall risk.

The Board’s decision to hold an incarcerated individual for the maximum period of 24 months
is within the Board’s discretion and within its authority pursuant to Executive Law 8 259-i(2)(a)
and 9 N.Y.C.R.R. § 8002.3(b). Matter of Tatta v. State, 290 A.D.2d 907, 737 N.Y.S.2d 163 (3d
Dept. 2002), Iv. denied, 98 N.Y.2d 604, 746 N.Y.S.2d 278 (2002); see also Matter of Campbell v.
Evans, 106 A.D.3d 1363, 965 N.Y.S.2d 672 (3d Dept. 2013). Appellant has failed to demonstrate
that a hold of 24 months for discretionary release was excessive or improper.

Recommendation: Affirm.
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Name:  Maddox, Todd Facility: Collins CF

) Appeal
NYSID: - Control No.: 07-088-21B

DIN: 15-B-3130

Appearances: Todd Maddox 15B3130
Collins Correctional Facility
P.0O. Box 340
Middle Road

Collins, New York 14034

Decision appealed:  July 2021 decision. denying discretionary release and imposing a hold of 24 months.

Board Member(s) Samuels, Alexander
who participated:

Papers considered: =~ Appellant’s Brief received November 19, 2021

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan.

Final Detgrmmatlo The undersigned determine that the decision appealed is hereby:

—
q.z-ﬁ. ’%—r’ﬁﬂ"rmed __ Vacated, remanded for de novo interview __ Modified to

S

ommissioner
/ ,
M Armed ___Vacated, remanded for de novo interview — Modifiedto
é/c/ ¢

ommjissioner —
\\ e Mmd ___Vacated, remanded for de novo interview __ Modified to

Commissioner

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of
the Parole Board, if any, were mailed to the Appellant and the Appellant’s Counsel, if any, on
O35 12028 46

Distribution: Appeals Unit — Appellant - Appellant’s Counsel - Inst. Parole File - Central File
P-2002(B) (11/2018)
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