Fordham Law School

FLASH: The Fordham Law Archive of Scholarship and History

Parole Administrative Appeal Decisions Parole Information Project — CURRENT

May 2022

Administrative Appeal Decision - Duffy, Joseph E (2021-11-19)

Follow this and additional works at: https://ir.lawnet.fordham.edu/aad

Recommended Citation
"Administrative Appeal Decision - Duffy, Joseph E (2021-11-19)" (2022). Parole Information Project
https://ir.lawnet.fordham.edu/aad/863

This Parole Document is brought to you for free and open access by the Parole Information Project — CURRENT at
FLASH: The Fordham Law Archive of Scholarship and History. It has been accepted for inclusion in Parole
Administrative Appeal Decisions by an authorized administrator of FLASH: The Fordham Law Archive of
Scholarship and History. For more information, please contact tmelnick@law.fordham.edu.


https://ir.lawnet.fordham.edu/
https://ir.lawnet.fordham.edu/aad
https://ir.lawnet.fordham.edu/nys_parole_dd
https://ir.lawnet.fordham.edu/aad?utm_source=ir.lawnet.fordham.edu%2Faad%2F863&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ir.lawnet.fordham.edu/aad/863?utm_source=ir.lawnet.fordham.edu%2Faad%2F863&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tmelnick@law.fordham.edu

STATE OF NEW YORK - BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Duffy, Joseph DIN:  16-A-2853
Facility: Greene CF AC No.: 05-072-21 B

Findings: (Page 1 of 3)

Appellant challenges the May 2021 determination of the Board, denying release and imposing a
24-month hold. Appellant’s instant offense involved him driving a car while impaired by both
drugs and alcohol, and causing a car accident that killed three people. Appellant raises the
following issues: 1) contrary to the Board decision, he was not evasive or minimizing or refusing
to accept full responsibility for his crime. 2) the Board releases other inmates with far worse
records. 3) since marijuana is now legal in New York State, all prior criminal history for marijuana
use should be expunged and not considered. 4) the one major prison disciplinary matter was a
setup by a Corrections Officer.

Executive Law § 259-i(2)(c)(A) requires the Board to consider criteria which is relevant to the
specific inmate, including, but not limited to, the inmate’s institutional record and criminal behavior.
People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept.
1983). Whereas here the inmate has received an EEC, the Board may deny release to parole on a
finding that there is a reasonable probability that, if such inmate is released, the inmate will not
live and remain at liberty without violating the law and that his release is not compatible with the
welfare of society. Correction Law § 805; Matter of Heitman v. New York State Bd. of Parole,
214 A.D.2d 673, 625 N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo v. Ross, 183 A.D.2d 771,
771, 583 N.Y.S.2d 502, 503 (1st Dept. 1992); Matter of Walker v. Russi, 176 A.D.2d 1185, 576
N.Y.S.2d 51 (3d Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 N.Y.S.2d 660 (1992). While
consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is
discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).
Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s
discretion. See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th
Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v.
New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).

The Board may emphasize the nature of the instant offense and that it was an escalation in illegal
behavior. See Matter of Stanley v. New York State Div. of Parole, 92 A.D.3d 948, 948-49, 939
N.Y.S.2d 132, 134 (2d Dept.), Iv. denied, 19 N.Y.3d 806, 949 N.Y.S.2d 343 (2012); Matter of
Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801 N.Y.S.2d 90, 90 (3d Dept.), Iv. denied, 6
N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren v. New York State Div. of Parole, 307
A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter of Garcia v. New York State Div. of
Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).

The Board may emphasize the inmate’s failure to take responsibility for the criminal offense. Cruz
v Alexander, 67 A.D.3d 1240, 890 N.Y.S.2d 656 (3d Dept. 2009); Abdur-Raheem v New York State
Board of Parole, 78 A.D.3d 1412, 911 N.Y.S.2d 257 (3d Dept. 2010); Khatib v New York State
Board of Parole, 118 A.D.3d 1207, 988 N.Y.S.2d 286 (3d Dept. 2014); Crawford v New York State
Board of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016).
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Inmate’s claiming prison disciplinary violations were invented by corrections officers illustrates
appellant’s continuing failure to acknowledge responsibility, raising plausible concerns about their
rehabilitation. Molinar v New York State Division of Parole, 119 A.D.3d 1214, 991 N.Y.S.2d 487
(3d Dept. 2014). Pursuant to Executive Law sections 259-i(2)(c)(A) and 259-k(1), the Board is
required to obtain official reports and may rely on the information contained therein. See, e.q.,
Matter of Silmon v. Travis, 95 N.Y.2d 470, 474, 477, 718 N.Y.S.2d 704, 706, 708 (2000)
(discussing former status report); Matter of Carter v. Evans, 81 A.D.3d 1031, 916 N.Y.S.2d 291
(3d Dept.) (presentence investigation report), Iv. denied, 16 N.Y.3d 712, 923 N.Y.S.2d 416 (2011);
see also Billiteri v. United States Bd. of Parole, 541 F.2d 938, 944-945 (2d Cir. 1976).

The Board may consider an incarcerated individual’s failure to comply with DOCCS rules in
denying parole. See Matter of Almonte v. New York State Bd. of Parole, 145 A.D.3d 1307, 42
N.Y.S.3d 691 (3d Dept. 2016), Iv. denied, 29 N.Y.3d 905 (2017); Matter of Karlin v. Cully, 104
A.D.3d 1285, 1286, 960 N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Stanley v. New York State
Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d
806, 949 N.Y.S.2d 343 (2012).

The Board may consider the inmates minimizing of their role in the crime. Serrano v New York
State Executive Department-Division of Parole, 261 A.D.2d 163, 689 N.Y.S.2d 504, 505 (1% Dept
1999).

It was well within the Board’s authority to make an assessment of Appellant’s credibility. Matter
of Siao-Pao v. Dennison, 51 A.D.3d 105, 108, 854 N.Y.S.2d 348, 351 (Ist Dept.) (“credibility
determinations are generally to be made by the Board”), aff’d, 11 N.Y.3d 777, 866 N.Y.S.2d 602
(2008).

After considering the relevant factors, the Board was allowed to place greater emphasis on the
incarcerated individual’s criminal record including prior failures while under community
supervision. See, e.q., Matter of Bello v. Bd. of Parole, 149 A.D.3d 1458, 53 N.Y.S.3d 715 (3d
Dept. 2017); Matter of Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); People
ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881, 884 (1st Dept.
1983).

The Board may consider the probable repercussions of the criminal’s actions upon the victims’
families. Bottom v New York State Board of Parole, 30 A.D.3d 657, 815 N.Y.S.2d 789 (3d Dept.
2006).

The Board may consider inadequate release plans in denying parole. See, e.g., Matter of Delrosario
v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d Dept. 2016) (concern about reentry plans in
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case immigration does not deport incarcerated individual); Matter of Murphy v. State of New York
Exec. Dep’t Div. of Parole Appeals Unit, 2010 N.Y. Slip Op 32825(U), 2010 N.Y. Misc. Lexis
4926 (Sup. Ct. Albany Co. Sept. 30, 2010) (Ceresia S.C.J.) (denial based in part on absence of
legitimate release plan).

The Board may consider negative aspects of the COMPAS instrument. Matter of Espinal v. New
York Bd. of Parole, 172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019) (COMPAS instrument
yielded mixed results); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept.
2017) (COMPAS instrument with mixed results including substance abuse relevant given use
before crime); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 (3d Dept. 2017)
(low risk felony violence but probable risk for substance abuse alcohol related crimes); Matter of
Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016)
(scores not uniformly low including family support), Iv. denied, 29 N.Y.3d 901, 57 N.Y.S.3d 704
(2017).

“There is no entitlement to parole based upon comparison with the particulars of other applicants.
Rather, each case is sui generis, and the Board has full authority in each instance to give the various
factors a unique weighted value.” Matter of Phillips v. Dennison, 41 A.D.3d 17, 22, 834 N.Y.S.2d
121, 124-25 (1st Dept. 2007).

While it is true that some marijuana laws have changed, nonetheless the Board is powerless to vacate
any criminal convictions. The Sentence and Order of Commitment establishes a valid judgment of
conviction was entered. Piazza v Cunningham, 75 A.D.3d 1021, 904 N.Y.S.2d 679 (3d Dept. 2010)
Iv.app.den. 15 N.Y.3d 712, 912 N.Y.S.2d 577.

In the absence of a convincing demonstration that the Board did not consider the statutory
factors, it must be presumed that the Board fulfilled its duty. Matter of Fuchino v. Herbert, 255
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State
Div. of Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York
State Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.

Recommendation: Affirm.
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Name:  Duffy, Joseph Facility: Greene CF
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NYSID: - oppeal . 05-072:21B

DIN:  16-A-2853

Appearances: Joseph Duffy 16A2853

Greene Correctional Facility
P.0O. Box 975

Coxsackie, New York 12051

Decision appealed: =~ May 2021 decision, denying discretionary release and imposing a hold of 24 months.

Board Member(s) Samuels, Alexander
who participated:

Papers considered: ~ Appellant’s Letter-brief received September 20, 2021

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation
Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole

Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case
Plan. '

undersigned determine that the decision appealed is hereby:

:m: ___Vacated, remanded for de novo interview __ Modified to

 'Commissioner

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of
the_-Pargle Board, if any, were mailed to the Appellant and the Appellant’s Counsel, if any, on

Distribution: Appeals Unit — Appellant - Appellant’s Counsel - Inst. Parole File - Central File
P-2002(B) (11/2018)
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