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THE STANDARD OF PROOF NECESSARY TO ESTABLISH
THAT A DEFENDANT HAS MATERIALLY

BREACHED A PLEA AGREEMENT

INTRODUCTION

Plea bargaining has become the most common method of criminal case
disposition in the United States.' Each party stands to benefit from a plea
bargain. The defendant bargains in order to receive the most lenient
treatment the court will afford him.2 The prosecutor bargains because
neither he nor the courts have the time or resources to prosecute fully
every criminal case.3

Plea bargaining serves a valuable social function4 only if both parties
comply with the agreement. A plea agreement is essentially a contract,5

1. It is estimated that approximately 90% of all criminal convictions are obtained
through guilty pleas, most of them in conjunction with a plea bargain. See Brady v.
United States, 397 U.S. 742, 752 n.10 (1970); J. Bond, Plea Bargaining and Guilty Pleas
§ 1.02, at 2-3 (1978); W. LaFave & J. Israel, Criminal Procedure, § 20.1(c), at 767 (1985)
(quoting address of Chief Justice Burger at the ABA Annual Convention, N.Y. Tunes,
Aug. 11, 1970, at 24, col. 4); D. Newman, Conviction: The Determination of Guilt or
Innocence Without Trial 3 (1966); Alschuler, The Changing Plea Bargaining Debate, 69
Calif. L. Rev. 652, 652 n.1 (1981); Langbein, Torture and Plea Bargaining, 46 U. Chi. L
Rev. 3, 9 (1978); Comment, Constitution Held to Afford Criminal Defendants a Right to
Specific Performance of Plea Proposals Under Appropriate Circumstances, Cooper v.
United States, 594 F.2d 12 (4th Cir. 1979), 9 Baltimore L. Rev. 295, 296 (1980) [hereinaf-
ter Right to Specific Performance]; Comment, Courts Can Vacate Plea Agreements If State
Proves Material Breach. State v. Rivest, 106 Wis. 2d 406, 316 N.W. 2d 395 (1982), 66
Marq. L. Rev. 193, 211 n.97 (1982).

2. See Bordenkircher v. Hayes, 434 U.S. 357, 363 (1978); Brady v. United States,
397 U.S. 742, 752 (1970); H. Lummus, The Trial Judge 46 (1937); Alschuler, The Chang-
ing Plea Bargaining Debate, 69 Calif. L. Rev. 652, 652 (1981). See also United States v.
Ramos, 572 F.2d 360, 363 n.2 (2d Cir. 1978) (indicating the legitimacy of "extend[ing]
leniency to a defendant who is willing to cooperate with the government") (Lumbard, J.,
concurring); Fielding v. LeFevre, 548 F.2d 1102, 1106 (2d Cir. 1977) (offer of more leni-
ent sentence upon a plea of guilty involves no constitutional violation); United States v.
Rodriguez, 429 F. Supp. 520, 524 n.5 (S.D.N.Y. 1977) (same); United States v. Wiley,
184 F. Supp. 679, 685 (N.D. IM. 1960) ("[1]t is incorrect... to say... that a 'more severe
sentence' is imposed on one who stands trial. Rather, it is more correct. . . to say that a
defendant who stands trial is sentenced without leniency .... "). It is interesting to note,
however, that the Supreme Court has upheld the right of a court to consider a defend-
ant's failure to cooperate after pleading guilty, and therefore impose a more severe sen-
tence on the defendant. See Roberts v. United States, 445 U.S 552, 559-62 (1980).

3. See Blackledge v. Allison, 431 U.S. 63, 71 (1977); Santobello v. New York, 404
U.S. 257, 260 (1971) ("If every criminal charge were subjected to a full-scale trial, the
States and the Federal Government would need to multiply by many times the number of
judges and court facilities.").

4. See infra note 37 and accompanying text.
5. See United States v. Verrusio, 803 F.2d 885, 887 (7th Cir. 1986); United States v.

Fields, 766 F.2d 1161, 1168 (7th Cir. 1985); United States v. Mooney, 654 F.2d 482, 486
(7th Cir. 1981); United States v. Krasn, 614 F.2d 1229, 1233 (9th Cir. 1980); United
States v. Arnett, 628 F.2d 1162, 1164 (9th Cir. 1979); United States v. McIntosh, 612
F.2d 835, 837 (4th Cir. 1979); State v. Makinson, 35 Wash. App. 183, 185, 665 P.2d
1376, 1377 (1983) (McInturff, J., dissenting); In re Palodichuk, 22 Wash. App. 107, 110,
589 P.2d 269, 271 (1978). But see United States ex rel Selikoff v. Commissioner of Cor-
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and thus a legally enforceable exchange of promises, the breach of which
affords a legal remedy.6 If a party breaches the plea agreement, it may
not be enforced against the non-breaching party.' The non-breaching
party, on the other hand, is entitled to relief in the form of either rescis-
sion' or specific performance. 9

This contract, however, is unlike other contracts because of its consti-
tutional implications.10 Because a plea bargain involves a guilty plea by
the defendant, which entails a waiver of several important fifth and sixth
amendment rights,1 the defendant has a due process interest in this
agreement. 2 Similarly, because the government is held to a high level of
performance when it makes a promise to a citizen, 3 the defendant also

rection, 524 F.2d 650, 654 (2d Cir. 1975) ("[contract] principles are inapposite to the
ends of criminal justice"), cert. denied, 425 U.S. 951 (1976).

6. See Santobello v. New York, 404 U.S. 257, 262-63 (1971); see also United States v.
Bridgeman, 523 F.2d 1099, 1109-10 (D.C. Cir. 1975) (the court, in applying Santobello
by analogy to inmate negotiations during a prison riot, stated that the "decision in
Santobello ... involved fundamental principles of contract law, notably those concerning
mutually binding promises freely given in exchange for valid consideration"), cert de-
nied, 425 U.S. 961 (1976); Restatement (Second) Contracts § 1, at 5 (1981) ("A contract
is a promise or a set of promises for the breach of which the law gives a remedy ....").

7. See, e.g., Mabry v. Johnson, 467 U.S. 504, 509 (1984) ("when the prosecution
breaches its promise with respect to an executed plea agreement, the defendant pleads
guilty on a false premise, and hence his conviction cannot stand"); United States v.
Wood, 780 F.2d 929, 932 (11 th Cir.) (per curiam) (defendant's "substantial breach" of an
agreement made the prosecutor's promise unenforceable), cert. denied, 107 S. Ct. 97
(1986); United States v. Donahey, 529 F.2d 831, 832 (5th Cir.) (where defendant did not
live up to her part of agreement, government was freed from obligation to perform as
promised), cert. denied, 429 U.S. 828 (1976); United States v. Simmons, 537 F.2d 1260,
1261-62 (4th Cir. 1976) (same); State v. Warren, 124 Ariz. 396, 401, 604 P.2d 660, 665
(Ct. App. 1979) (where defendant is found to have breached plea agreement, state will no
longer be bound to perform under agreement); Gamble v. State, 95 Nev. 904, 907-08, 604
P.2d 335, 336-37 (1979) (per curiam) (prosecutor who can prove in pre-trial hearing that
defendant has materially breached a plea agreement is released from its obligations under
that agreement); State v. Hall, 32 Wash. App. 108, 109-10, 645 P.2d 1143, 1145 (1982)
(when prosecutor breaches an agreement defendant is entitled to withdraw his plea or
have agreement specifically enforced; if defendant breaches agreement, it cannot be en-
forced against prosecutor); State v. Bangert, 131 Wis. 2d 246, 289, 389 N.W.2d 12, 33
(1986) (material and substantial breach of the plea agreement by prosecutor entitles de-
fendant to withdraw guilty plea). See also Santobello v. New York, 404 U.S. 257, 262-63
(1971) (when defendant pleads guilty in reliance on prosecutor's promise, prosecutor
must fulfill that promise, because if he breaks it, the defendant is not bound to agreement
but rather, is entitled to relief in the form of either specific performance or withdrawal of
his guilty plea).

8. See infra note 69.
9. See infra note 70.

10. See infra note 49.
11. See infra note 84 and accompanying text.
12. See infra note 85.
13. See Palermo v. Warden, 545 F.2d 286, 296 (2d Cir. 1976) ("[F]undamental fair-

ness and public confidence in government officials require that prosecutors be held to
'meticulous standards of both promise and performance.' ") (quoting Correale v. United
States, 479 F.2d 944, 947 (1st Cir. 1973)), cert. dismissed, 431 U.S. 911 (1977); Geisser v.
United States, 513 F.2d 862, 863 (5th Cir. 1975) ("This is an extraordinary case calling
for extraordinary action. It is a case of the great United States going back on its word in
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has a due process interest in being assured that the government does not
break its promise unless he has materially breached his end of the bar-
gain. 4 When a person has any "interest" for purposes of due process, he
cannot be deprived arbitrarily of that interest by the government.' 5

Thus, procedural due process dictates that if the defendant is alleged to
have breached his plea agreement, he must be afforded a hearing to deter-
mine whether he in fact has breached. 16 The government cannot unilat-
erally declare itself free from its obligations to the defendant.' 7

The question remaining, however, is what process is due within that
hearing."i In cases in which a defendant is alleged to have broken his
plea agreement by misconduct 19 amounting to a material breach, the
courts are divided on the question of the standard of proof the govern-
ment must meet to establish the defendant's breach.20

This Note explores the standards of proof used in a defendant's pre-
deprivation hearing.21 Part I discusses plea bargaining generally, ex-

a plea bargain made by the Department of Justice."); Correale v. United States, 479 F.2d
944, 947 (1st Cir. 1973) (prosecutors are held to "the most meticulous standards of both
promise and performance."); Kluttz v. Warden, 99 Nev. 681, 683, 669 P.2d 244, 245
(1983) (quoting Correale v. United States, 479 F.2d 944, 947 (1st Cir. 1973)); Gamble v.
State, 95 Nev. 904, 907-08, 604 P.2d 335, 337 (1979) (same).

14. See infra notes 87-95 and accompanying text.
15. To prevent arbitrariness due process requires that the defendant be afforded no-

tice and a hearing. See Mathews v. Eldridge, 424 U.S. 319, 332-33 (1976); Perry v.
Sindermann, 408 U.S. 593, 603 (1972); Board of Regents v. Roth, 408 U.S. 564, 569-
70,(1972); Morrissey v. Brewer, 408 U.S. 471, 481-82 (1972); Bell v. Burson, 402 U.S.
535, 541-42 (1971); Boddie v. Connecticut, 401 U.S. 371, 377-79 (1971); Wisconsin v.
Constantineau, 400 U.S. 433, 436-37 (1971); Goldberg v. Kelly, 397 U.S. 254, 260-61
(1970); L. Tribe, American Constitutional Law 501-02 (1978).

16. See infra notes 77 & 96 and accompanying text.
17. See United States v. Verrusio, 803 F.2d 885, 888 (7th Cir. 1986); United States v.

Calabrese, 645 F.2d 1379, 1390 (10th Cir.), cert. denied, 451 U.S. 1018 (1981); United
States v. Simmons, 537 F.2d 1260, 1261-62 (4th Cir. 1976); State v. Warren, 124 Ariz.
396, 401, 604 P.2d 660, 665 (Ct. App. 1979); Ellison v. State, 56 Md. App. 567, 576, 468
A.2d 413, 417 (Ct. App. 1983); Gamble v. State, 95 Nev. 904, 908, 604 P.2d 335, 336-37
(1979) (per curiam); In re James, 96 Wash. 2d 847, 850, 640 P.2d 18, 20 (1982) (en banc).

18. See infra notes 78-81.
19. For purposes of this Note, the waiver of constitutional rights giving rise to a valid

and enforceable agreement is assumed. Thus, misconduct amounting to a material
breach of the agreement does not include a defendant's refusal to plead guilty. The fol-
lowing are examples of such misconduct. See United States v. Verrusio, 803 F.2d 885,
887 (7th Cir. 1986) (committing perjury before a grand jury); United States v. Donahey,
529 F.2d 831, 832 (5th Cir.) (per curiam), cert. denied, 429 U.S. 828 (1976) (giving false
and evasive answers before a grand jury in another trial); State v. Hall, 32 Wash. App.
108, 110, 645 P.2d 1143, 1145 (1982) (fraudulently misrepresenting personal identity in
order to enter into and continue under a plea agreement with the prosecutor); In re
James, 96 Wash. 2d 847, 848, 640 P.2d 18, 19 (1982) (per curiam) (en banc) (being ar-
rested on two misdemeanor charges after a plea agreement was reached on a prior, in-
dependent criminal charge).

20. See infra notes 97-100 and accompanying text.
21. A pre-deprivation hearing is a hearing that occurs before the defendant is de-

prived of the benefits of his plea agreement. Although the defendant has a due process
interest that entitles him to such a hearing, the courts have not decided squarely whether
the deprivation occurs at the time the defendant is reindicted, or after reindictment but
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plains the contractual aspects of plea bargains, and identifies the source
of the constitutional implications of plea agreements. Part II outlines the
division of authority on the issue of the standard of proof, discusses the
rationale behind each standard of proof and applies these rationales to
the pre-deprivation hearing. This Note concludes that the most appro-
priate standard to adopt is preponderance of the evidence.

I. PLEA BARGAINING: GENERAL BACKGROUND

A plea bargain is an agreement between a prosecutor and a criminal
defendant. Typically, a prosecutor initiates the agreement with an offer
to drop some of the charges against the defendant or to make a favorable
sentence recommendation to the court in exchange for the defendant's
guilty plea to a lesser offense.22 A prosecutor often bargains for some-
thing in addition to the defendant's guilty plea, such as testimony in an-
other criminal prosecution.23 Although a prosecutor has wide discretion
to decide whether to plea bargain with a defendant and on what terms,24

he cannot compel a defendant to accept a plea bargain2" or to plead
guilty, since a guilty plea involves the defendant's unilateral waiver of
fifth and sixth amendment rights.26 The defendant, on the other hand,

before trial. For a discussion of the various procedures adopted by courts, see United
States v. Verrusio, 803 F.2d 885, 888-89 (7th Cir. 1986). In procedural due process cases,
a hearing prior to any deprivation should be afforded, unless "the state successfully dem-
onstrates that 'some valid government interest is at stake that justifies postponing the
hearing until after the event.'" Tribe, supra note 15, at 544.

22. See D. Fellman, The Defendant's Rights Today 231 (1976); R. MeNamara, Con-
stitutional Limitations on Criminal Procedure § 12.02, at 180 (1982); Davidson & Kraus,
Plea Bargaining: Limits on Prosecutorial Discretion, 1979 Ann. Surv. Am. Law 27, 28
(1979) [hereinafter Prosecutorial Discretion]; Lefstein, Plea Bargaining and the Trial
Judge, the New ABA Standards, and the Need to Control Judicial Discretion, 59 N.C.L.
Rev. 477, 489 (1981); Note, Enforcement of Plea Bargaining Agreements, 51 N.C.L. Rev.
602, 602 (1973).

23. See United States v. Verrusio, 803 F.2d 885, 886-87 (7th Cir. 1986); United States
v. Donahey, 529 F.2d 831, 832 (5th Cir.) (per curiam), cert. denied, 429 U.S. 828 (1976).
For other examples of such exchanges, see United States v. McCarthy, 445 F.2d 587, 591
(7th Cir. 1971) (defendant agreed to make full payment of all taxes, penalties and interest
in addition to pleading guilty to tax evasion); State v. Warren, 124 Ariz. 396, 399, 604
P.2d 660, 663 (Ct. App. 1979) (defendant agreed to cooperate with both federal and state
authorities and provide information relating to a homicide); State v. Marino, 100 Wash.
2d 719, 720-21, 674 P.2d 171, 172 (1984) (en banc) (defendant agreed to successfully
complete several therapy programs for child abuse); State v. Morley, 35 Wash. App. 45,
46-47, 665 P.2d 419, 420 (1983) (defendant agreed to enter an alcohol rehabilitation pro-
gram and maintain good behavior while on probation).

24. See Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978); Abrams, Internal Policy:
Guiding the Exercise of Prosecutorial Discretion, 19 UCLA L. Rev. 1, 2 (1971);
Prosecutorial Discretion, supra note 22, at 31-52.

25. See C. Wright, Federal Practice and Procedure, Rules of Criminal Procedure 11,
§ 175.1, at 637 n.8 (1982).

26. A guilty plea, as a waiver of constitutional rights, must be voluntary as well as
intelligent (also called "knowing"). See Blackledge v. Allison, 431 U.S. 63, 75 n.8 (1977);
Brady v. United States, 397 U.S. 742, 748 (1970); Boykin v. Alabama, 395 U.S, 238, 242-
43 (1969); McCarthy v. United States, 394 U.S. 459, 466 (1969); Machibroda v. United
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has no absolute right to plea bargain in the first instance.2

Once the parties agree, the defendant enters a guilty plea with the
court. After the judge has ascertained that the plea is voluntary" and
intelligent,2 9 he has the authority to accept or reject the plea. The de-
fendant has no absolute constitutional right to have a guilty plea ac-
cepted by a court.30 Until the judge accepts the plea and incorporates it
into the judgment of the court,3 the plea bargain is only an executory
agreement.32 Once the plea is accepted, however, the agreement is bind-
ing and constitutionally enforceable.33 At that point the government
must perform its part of the agreement, unless it is determined, in a hear-
ing that comports with due process, that the defendant is not entitled to
have the agreement enforced because he has materially breached.'

The Supreme Court has explained the pervasiveness of plea bargaining
in terms of the "mutuality of advantage" it confers on both defendants
and prosecutors. 35 The Court has stated that because each party receives

States, 368 U.S. 487, 493 (1962). For a discussion of what constitutes a voluntary and
intelligent waiver, see infra note 84.

27. See Weatherford v. Bursey, 429 U.S. 545, 561 (1977); Cooper v. United States, 594
F.2d 12, 19-20 (4th Cir. 1979); Wright, supra note 25, § 175.1, at 637 n.8.

28. See infra note 84.
29. See infra note 84.
30. See Santobello v. New York, 404 U.S. 257, 262 (1971); North Carolina v. Alford,

400 U.S. 25, 38 n.l1 (1970); Lynch v. Overholser, 369 U.S. 705, 719 (1962); United States
ex reL Selikoff v. Commissioner, 524 F.2d 650, 653 (2d Cir. 1975), cerL denied, 425 U.S.
951 (1976). But see, Wright, supra note 25, § 175.1, at 646-47 & n.34 (citing United
States v. Griffin, 462 F. Supp. 928, 929 n.1 (D.C. Ark. (1978), where court stated that
there is no appropriate way for a court to prevent bargains where the prosecutor agrees to
drop part of the charges, since such promises are generally considered a matter of
prosecutorial discretion).

31. As is apparent from the courts' actions, a guilty plea must be accepted by a court
in order to be valid. See, eg., Santobello v. New York, 404 U.S. 257, 258 (1971) (in
describing the facts as they occurred in the court below, the Court stated that after the
defendant pleaded guilty, the judge then accepted the plea); United States v. Simmons,
537 F.2d 1260, 1261 (4th Cir. 1976) (after defendant pleaded guilty the judge accepted
plea); United States v. Resnick, 483 F.2d 354, 358 (5th Cir.) (defendant may withdraw
his guilty plea if the judge does not accept it), cerL denied, 414 U.S. 1008 (1973).

32. "A plea bargain standing alone is without constitutional significance; in itself it is
a mere executory agreement which, until embodied in the judgment of a court, does not
deprive an accused of liberty or any other constitutionally protected interest. It is the
ensuing guilty plea that implicates the Constitution." Mabry v. Johnson, 467 U.S. 504,
507-08 0984) (footnote omitted).

33. Id. at 507-08. See also Santobello v. New York, 404 U.S. 257, 267 (1971) (Doug-
las, J., concurring) (when a prosecutor breaks a binding agreement with a defendant, the
defendant is entitled to relief in the form of either specific performance or withdrawal of
his guilty plea, which is to be determined by deciding which remedy due process requires
in the particular circumstances of his case).

34. See United States v. Verrusio, 803 F.2d 885, 887-89 (7th Cir. 1986); State v. War-
ren, 124 Ariz. 396, 401, 604 P.2d 660, 665 (Ct App. 1979); In re James, 96 Wash. 2d
847, 849-50, 640 P.2d 18, 20 (1982) (per curiam); State v. Morley, 35 Wash. App. 45, 48,
665 P.2d 419, 421 (1983); State v. Hall, 32 Wash. App. 108, 110, 645 P.2d 1142, 1145
(1982); State v. Rivest, 106 Wis. 2d 406, 412-14, 316 N.W.2d 395, 398-99 (1982). See
infra notes 65 & 68 and accompanying text.

35. See Mabry v. Johnson, 467 U.S. 504, 508 & n.8 (1984) (discussing advantages
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a substantial benefit from the process and because it reduces the already
overburdened criminal court docket, 36 it is not only "essential," but "it is
to be encouraged.

37

For the defendant whose chances of acquittal are low, plea bargaining
limits his probable penalty38 because he is pleading guilty to a lesser of-
fense, or receiving a recommendation for a lower sentence. In addition,
plea bargaining limits both the defendant's idleness during pre-trial con-
finement39 and the inconvenience and expenses of trial,40 because once
the defendant pleads guilty, he is convicted automatically, and only sen-
tencing remains.41 For the prosecutor, plea bargaining conserves his lim-
ited time and resources for cases where there is weak proof of the
defendant's guilt.4 In addition, because the defendant begins serving his
sentence immediately, plea bargaining protects the public from danger-
ous persons who otherwise may engage in further criminal activity while
on pre-trial release,43 and expedites the process of rehabilitation."

conferred on each party to plea bargain); Bordenkircher v. Hayes, 434 U.S. 357, 363
(1978) (same); Blackledge v. Allison, 431 U.S. 63, 71 (1977) (same); Santobello v. New
York, 404 U.S. 257, 260-61 (1971) (same); Brady v. United States, 397 U.S. 742, 752
(1970) (same).

36. See Santobello v. New York, 404 U.S. 257, 260 (1971); Brady v. United States,
397 U.S. 742, 752 (1970); State v. Yoon, 66 Haw. 342, 346, 662 P.2d 1112, 1115 (1983)
(quoting Santobello, 404 U.S. 257 at 260); Right to Specific Performance, supra note 1, at
296.

37. Santobello v. New York, 404 U.S. 257, 260 (1971); see Blackledge v. Allison, 431
U.S. 63, 71(1977); United States ex rel. Selikoff v. Commissioner, 524 F.2d 650, 653 (2d
Cir. 1975), cert. denied, 425 U.S. 951 (1976); State v. Yoon, 66 Haw. 342, 346, 662 P.2d
1112, 1115 (1983); State v. Brockman, 277 Md. 687, 693, 357 A.2d 376, 380-81 (1976); State
v. Tourtellotte, 88 Wash. 2d 579, 582, 564 P.2d 799, 801 (1977) (citing Santobello, 404
U.S. at 260); see also W. Lafave & J. Israel, supra note 1, § 20.1, at 767 ("the United
States Supreme Court has now upheld [plea bargaining] as necessary and proper").

38. See Bordenkircher v. Hayes, 434 U.S. 357, 363 (1978); Brady v. United States, 397
U.S. 742, 752 (1970); United States v. Verrusio, 803 F.2d 885, 888-89 (7th Cir. 1986)
(citing Brady v. United States, 397 U.S. 742, 752 (1970)).

39. See Santobello v. New York, 404 U.S. 257, 261 (1971); Brady v. United States, 397
U.S. 742, 752 (1970).

40. See Brady v. United States, 397 U.S. 742, 752 (1970).
41. See Boykin v. Alabama, 395 U.S. 238, 242 (1969); Kercheval v. United States, 274

U.S. 220, 223 (1927); T. Marks & J. Reilly, Constitutional Criminal Procedure 134 (1979);
Note, Plea Bargaining: Is Contract Law or Constitutional Law the Governing Principle?,
11 N.C. Cent. L.J. 165, 167 (1979).

42. See Blackledge v. Allison, 431 U.S. 63, 71 (1977); Santobello v. New York, 404
U.S. 257, 260 (1971); Brady v. United States, 397 U.S. 742, 752 (1970); ABA Project on
Standards of Criminal Justice, Standards Relating to Pleas of Guilty § 1.8(a)(vi) & com-
mentary, at 49-50 (Approved Draft 1968).

43. See Santobello v. New York, 404 U.S. 257, 261 (1971); State v. Yoon, 66 Haw. 342,
346 , 662 P.2d 1112, 1115 (1983) (quoting Brady v. United States, 397 U.S. 742, 751-52
(1970)); W. Lafave & J. Israel, supra note 1, § 20.1, at 775 (same).

44. See Santobello v. New York, 404 U.S. 257, 261 (1971); Brady v. United States, 397
U.S. 742, 752 (1970); State v. Yoon, 66 Haw. 342, 347 , 662 P.2d 1112, 1115 (1983); ABA
Project on Standards of Criminal Justice, Standards Relating to Pleas of Guilty
§ 1.8(a)(ii) & commentary, at 41-45 (Approved Draft 1968); W. Lafave & J. Israel, supra
note 1, § 20.1, at 775 (quoting Brady, 397 U.S. at 752 (1970)).
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BREACHED PLEA AGREEMENTS

A. The "Constitutional Contract" Theory of Plea Bargains

Although a plea bargain is essentially a contract,45 it is a peculiar crea-
ture of contract law. The exchange that effectuates the agreement is the
defendant's guilty plea" and its attendant waiver of constitutional
rights.47 Acceptance of the guilty plea by the court validates the agree-
ment and the waiver. A defendant who plea bargains thus has a due
process interest in assuring that the state will not arbitrarily deny him the
fulfillment of that agreement.4" Although contract law provides a frame-
work for legal analysis of plea bargain disputes, it is an imperfect
analogy.

4 9

The theory that a plea agreement is a "constitutional contract"50 has
two main facets: the application of contract law to plea agreements and
the due process interest of a defendant in the agreement.5 Although
principles of contract law guide the resolution of plea bargain disputes, 2

due process dictates the type of hearing required to resolve such disputes
and the remedies available53 to the non-breaching party for a broken plea
agreement.54 This "constitutional contract" theory is rooted in the

45. See supra note 5.
46. See Mabry v. Johnson, 467 U.S. 504, 507-08 (1984).
47. See infra note 84 and accompanying text.
48. See infra notes 84-86 and accompanying text.
49. See Mabry v. Johnson, 467 U.S. 504, 507-08 (1984); United States v. Calabrese,

645 F.2d 1379, 1390 (10th Cir.) (quoting Santobello v. New York, 404 U.S. 257, 262
(1971)), cert denied, 451 U.S. 1018 (1981); Cooper v. United States, 594 F.2d 12, 15-20
(4th Cir. 1979); State v. Yoon, 66 Haw. 342, 348-49, 662 P.2d 1112, 1116 (1983) (citing
State v. Rivest, 106 Wis. 2d 406, 413, 316 N.W. 2d 395, 399 (1982)); State v. Rivest, 106
Wis. 2d 406, 413, 316 N.W.2d 395, 399 (1982); State v. Rivest, 106 Wis. 2d 406, 420, 316
N.W.2d 395, 399 (1982) (Abrahamson, J., dissenting); Note, Courts Can Vacate Plea
Agreements If State Proves Material Breach, 66 Marq. L. Rev. 193, 196-97 (1982) [herein-
after Courts Can Vacate Plea Agreements] (footnote omitted).

50. The phrase "constitutional contract" was used to characterize plea agreements in
Westen & Westin, A Constitutional Law of Remedies for Broken Plea Bargains, 66 Calif.
L. Rev. 471, 539 (1978).

51. See Courts Can Vacate Plea Agreements, supra note 49, at 195 (1982). See gener-
ally Westen & Westin, supra note 50, at 528-39 (1978) (analyzing plea agreements in
terms of two main aspects-the contractual aspect and the constitutional due process
implications of plea bargains).

52. See Brooks v. United States, 708 F.2d 1280, 1281-82 (7th Cir. 1983); United States
v. Mooney, 654 F.2d 482, 486 (7th Cir. 1981); United States v. Calabrese, 645 F.2d 1379,
1390 (10th Cir.), cert. denied, 451 U.S. 1018 (1981); United States v. Krasn, 614 F.2d
1229, 1233 (9th Cir. 1980); United States v. Amett, 628 F.2d 1162, 1164 (9th Cir. 1979);
United States v. McIntosh, 612 F.2d 835, 837 (4th Cir. 1979).

53. Justice Douglas, in his concurring opinion in Santobello v. New York, 404 U.S.
257 (1971), indicated that the remedy to be awarded for an unexcused breach of a plea
agreement by a prosecutor is dictated by due process. See id. at 267 (Douglas, J.,
concurring).

54. See United States v. Verrusio, 803 F.2d 885, 888-89 (7th Cir. 1986); United States
v. Simmons, 537 F.2d 1260, 1261-62 (4th Cir. 1976); United States v. Brown, 500 F.2d
375, 378 (4th Cir. 1974); State v. Warren, 124 Ariz. 396, 401, 604 P.2d 660, 665 (Ct. App.
1979); In re James, 96 Wash. 2d 847, 849-50, 640 P.2d 18, 20 (1982); State v. Morley, 35
Wash. App. 45, 48, 665 P.2d 419, 421 (1983); State v. Hall, 32 Wash. App. 108, 109-10,

1987] 1065



FORDHAM LAW REVIEW

Supreme Court decision of Santobello v. New York, s in which the Court
first stated that a plea agreement is a legally enforceable exchange of
promises, the breach of which the aggrieved party would be afforded a
remedy.5 6 The Court implied that this right of an aggrieved party to the
enforcement of a plea agreement and a remedy for its breach was a due
process right.57 The Court, however, neither specifically noted the anal-
ogy between contract law and plea agreements58 nor explicitly defined
the source of the constitutional rights that give defendants a right to en-
force such agreements.59

In the absence of a clear Supreme Court mandate, lower courts have
stated explicitly what Santobello only implied: that plea agreements are
essentially contracts to which contract law may be applied,"' and that the
due process clause is the source of the defendant's constitutional rights

645 P.2d 1143, 1145 (1982); State v. Rivest, 106 Wis. 2d 406, 412-14, 316 N.W.2d 395,
398-99 (1982); G. Gunther, Constitutional Law 584-85 (11 th ed. 1985).

55. 404 U.S. 257 (1971).
56. Id. at 262-63.
57. Without further explanation, the majority stated that, with regard to a plea agree-

ment between the defendant and the state, a defendant is entitled to safeguards that
would insure that he receives "what is reasonably due in the circumstances." Id. at 262.
Justice Douglas, however, in his concurring opinion, clarified that the majority's rule
making plea agreements enforceable against a breaching party was of constitutional ori-
gin, and implied that this origin was the due process clause. He stated:

I join the opinion of the Court and favor a constitutional rule .... Where the
'plea bargain' is not kept by the prosecutor, the sentence must be vacated and
the state court will decide in light of the circumstances of each case whether due
process requires (a) that there be specific performance of the plea bargain or
(b) that the defendant be given the option to go to trial on the original charges.

Id. at 267 (Douglas, J., concurring).
Indeed, the rule had to be constitutional in origin, or the Court would have been with-

out jurisdiction to reverse a state criminal case. See 28 U.S.C. § 1257 (1970). In addi-
tion, Justice Douglas noted that "[t]his is a state case over which we have no 'supervisory'
jurisdiction," which further indicates that the Court's decision had to be constitutionally
based in order to give the Court jurisdiction over the case. Santobello, 404 U.S. at 266
(Douglas, J., concurring).

58. Although the Court held plea agreements to be an enforceable exchange of
promises, the breach of which the law affords a remedy, the Court did not explicitly use
the term "contract" to describe such agreements.

59. See supra note 57 and accompanying text. See also W. LaFave & J. Israel, supra
note 1, § 20.2, at 784-85; Westen & Westin, supra note 50, at 474-76, 518 n.161 (1978).
After Santobello, the Supreme Court reaffirmed that plea agreements implicate constitu-
tional rights, but only clarified the Santobello decision to the extent of declaring that plea
agreements become constitutionally protected and enforceable only after a defendant has
pleaded guilty. See Mabry v. Johnson, 467 U.S. 504, 507-08 (1984).

60. See United States v. Verrusio, 803 F.2d 885, 887-88 (7th Cir. 1986); United States
v. Fields, 766 F.2d 1161, 1168 (7th Cir. 1985); United States v. Strawser, 739 F.2d 1226,
1230 (7th Cir.), cert. denied, 469 U.S. 1038 (1984); Brooks v. United States, 708 F.2d
1280, 1281-82 (7th Cir. 1983); United States v. Delegal, 678 F.2d 47, 50-51 (7th Cir.
1982); United States v. Krasn, 614 F.2d 1229, 1233 (9th Cir. 1980); United States v.
Arnett, 628 F.2d 1162, 1164 (9th Cir. 1979); United States v. McIntosh, 612 F.2d 835,
837 (4th Cir. 1979); United States v. Bridgeman, 523 F.2d 1099, 1109-10 (D.C. Cir. 1975),
cert. denied, 425 U.S. 961 (1976); In re Palodichuk, 22 Wash. App. 107, 110-11, 589 P.2d
269, 271 (1978); State v. Rivest, 106 Wis. 2d 406, 413-14, 316 N.W.2d 395, 399 (1982).
But see United States ex rel. Selikofi v. Commissioner of Correction, 524 F.2d 650, 654
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and resulting conviction.'49 To the contrary, his material breach actually
serves to remove any prior stigma associated with a criminal
conviction. 150

Clear and convincing evidence also is required in proceedings in which
the defendant is threatened with a significant deprivation of liberty as
well as being stigmatized. 5 a Examples include when the defendant may
be institutionalized involuntarily for an indefinite period, 2 when the de-
fendant will be denaturalized 53 or deported,154 or when the defendant
may lose custody of his natural children.151

When a defendant is reindicted in violation of a plea agreement by a
prosecutor who claims that the state is excused from performance due to
the defendant's material breach, the interest at stake is a potential loss of
the defendant's benefit of the bargain.15 6 Although the interest is not
insignificant, it does not approach the same level of gravity as a more
significant liberty interest.157 If the defendant is incorrectly found to have
breached, he is tried on charges that were dropped or not filed pursuant
to the plea agreement. 5

1 If the defendant is declared not to have
breached his agreement, but he has in fact breached, he is protected from
prosecution on charges that were dropped or not filed because of the plea
agreement. 159

An argument can be made that because a plea agreement implicates
constitutional rights, it is a particularly important interest requiring a
higher burden of proof.'60 The fifth and sixth amendment rights that
give these agreements their constitutional element, however, are not
threatened at this stage. 6 ' In addition, the presence of constitutional

149. See supra notes 92-95 and accompanying text.
150. If the defendant is found to have materially breached the agreement, the guilty

plea is vacated and, therefore, the prior conviction is removed. See supra notes 128-29.
151. See Addington v. Texas, 441 U.S. 418, 424 (1979).
152. Id. at 432-33.
153. See Chaunt v. United States, 364 U.S. 350, 353 (1960); Schneiderman v. United

States, 320 U.S. 118, 125, 159 (1943).
154. See Woodby v. INS, 385 U.S. 276, 285 (1966).
155. See Santosky v. Kramer, 455 U.S. 745, 769-70 (1982).
156. See supra notes 132-33 and accompanying text.
157. See United States v. Verrusio, 803 F.2d 885, 890-91 (7th Cir. 1986).
158. See id. at 890.
159. See id.
160. See United States v. Verrusio, 803 F.2d 885, 890-91 (7th Cir. 1986); cf Lego v.

Twomey, 404 U.S. 477, 486-89 (1972) (defendant argued that reasonable doubt standard
was required to determine whether a confession was voluntary because it implicated fifth
amendment right against self-incrimination; court held that preponderance of the evi-
dence was sufficient to satisfy due process); United States v. Inmon, 568 F.2d 326, 332
(3d Cir. 1977) ("It is possible to argue that, since we are dealing with a significant consti-
tutional right... we should hold the government to a standard higher than a preponder-
ance, perhaps to proof by clear and convincing evidence. But such a standard is not
constitutionally required."), cert. denied, 444 U.S. 859 (1979).

161. The constitutional rights a defendant waives are concedely voluntarily and intelli-
gently waived, because the defendant affirms the agreement by attempting to enforce it,
and although the defendant may be tried thereafter, all the rights he waived are restored
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rights does not necessarily call for a higher standard of proof than a pre-
ponderance of the evidence. 162 On the contrary, several pre-trial hear-
ings that infringe more directly on an individual's constitutional rights
require only a preponderance of the evidence to satisfy the accused's due
process requirements.

163

Although a clear and convincing standard may be appropriate for this
type of pre-deprivation hearing," it should be remembered that two im-
portant interests are to be considered in deciding which burden of proof
is most appropriate. While one is to assure that the defendant is given
due process, 165 the other is not to overburden the state with a standard so
high that it discourages the state from plea bargaining. 66 Failure to suf-
ficiently safeguard either party's interests carries the same risk of dis-
couraging plea bargains. 67 Although it might be argued that a clear and
convincing standard does not put the same burden on the state as a rea-

and he must be proven guilty of the underlying charges only upon proof beyond a reason-
able doubt. See supra notes 127-29 and accompanying text.

162. See supra note 160.
163. One type of hearing determines whether a defendant is being tried in violation of

the guarantee against double jeopardy. A majority of the circuit courts of appeals that
have dealt with the issue hold that a preponderance of the evidence is sufficient to make a
double jeopardy determination. See United States v. Loyd, 743 F.2d 1555, 1563 (Olth Cir.
1984); United States v. Kalish, 690 F.2d 1144, 1147 (5th Cir. 1982), cert. denied, 459 U.S.
1108 (1983); United States v. Booth, 673 F.2d 27, 30-31 (1st Cir.), cert. denied, 456 U.S.
978 (1982); United States v. Jabara, 644 F.2d 574, 576-77 (6th Cir. 1981); United States v.
Inmon, 568 F.2d 326, 332 (3d Cir. 1977), cerL denied, 444 U.S. 859 (1979). A second
type of hearing determines the voluntariness of a confession. See Lego v. Twomey, 404
U.S. 477, 488-89 (1972) (fifth amendment right against self-incrimination). After Lego, a
majority of states adopted the preponderance of the evidence standard. W. La Fave & J.
Israel, supra note 1, § 10.5, at 466. Other types of hearings include whether evidence
obtained in violation of the defendant's sixth amendment right to counsel could have
been acquired from an independent lawful source, see Nix v. Williams, 467 U.S. 431, 444
(1984), and whether a search violated the fourth amendment, see United States v. Mat-
lock, 415 U.S. 164, 177 (1974).

164. Courts are always free to adopt any standard they choose provided it is equal to
or higher than the minimum required under due process. See Santosky v. Kramer, 455
U.S. 745, 769-70 (1982); Addington v. Texas, 441 U.S. 418, 433 0979); Lego v. Twomey,
404 U.S. 477, 489 (1972); W. LaFave & J. Israel, supra note 1, § 10.4, at 464.

165. The whole purpose behind the pre-deprivation hearing is to afford the defendant
the process that is due, because he has a due process interest in the plea agreement. See
supra notes 10-16 and accompanying text.

166. See supra note 139.
167. See e.g., United States v. Verrusio, 803 F.2d 885, 891 n.4 (7th Cir. 1986) (court

stated that placing too high a burden on the government "might deter the government
from entering into plea bargains that benefit both parties," and thus required preponder-
ance of the evidence); United States v. Carter, 454 F.2d 426, 428 (4th Cir. 1972) ("There
is more at stake than just the liberty of [a] defendant. At stake is the honor of the govern-
ment ... and the efficient administration of justice in a federal scheme of government.");
State v. Tourtellotte, 88 Wash. 2d 579, 584, 564 P.2d 799, 802 0977) (en banc):

If a defendant cannot rely upon an agreement made and accepted in open court,
the fairness of the entire criminal justice system would be thrown into question.
No attorney in the state could in good conscience advise his client to plead
guilty and strike a bargain if that attorney cannot be assured that the prosecu-
tion must keep the bargain ....
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sonable doubt standard, and that courts should be encouraged to adopt
this higher standard, the clear and convincing standard still exceeds the
constitutional minimum required 6 ' and therefore, by definition, puts an
unnecessary burden on the state.

E. Preponderance of the Evidence

The most reasonable approach requires that the government prove the
defendant's material breach of a plea agreement by a preponderance of
the evidence.' 69 Because this standard adequately protects the defend-
ant's due process interests and is the constitutional minimum, no unnec-
essary burdens are placed upon the state. This standard adequately
protects the defendant without discouraging the essential process of plea
bargaining.

In a pre-deprivation hearing, the defendant stands to lose only an ex-
pectation interest in the state's performance of the plea agreement. 170 If

the plea agreement is vacated and he loses this expectation interest, the
constitutional rights he waived remain intact and are restored to him at
trial.'7 ' Although the defendant loses the benefit of leniency, there are
two reasons why this is not a valid consideration. First, the defendant has
no right to leniency.' 7 2 Second, using the expectation interest to argue
that an admittedly guilty defendant is somehow entitled to a lesser con-
viction and sentence undermines the purpose behind plea-bargaining.
The defendant plea bargains out of self-interest in as little punishment
and expense as possible.' 7

1 Yet, the purpose of such leniency in plea
bargaining is to conserve judicial resources, 74 and to exchange this
promise of leniency for other benefits to society, such as valuable testi-
mony in a criminal proceeding. 17 Raising the standard of proof to create
a right in defendants to leniency allows defendants to obtain this benefit

168. The preponderance of the evidence standard is the minimum standard required to
satisfy due process. See supra note 160.

169. It is suggested that the preponderance of the evidence standard, the lowest burden
of proof, is equivalent to a finding that the fact in issue is "more probable than not," see
W. LaFave & J. Israel, supra note 1, § 10.4, at 463 ("more probable than its nonexis-
tence"); see also, Gates v. Ashy Constr. Co., 171 So.2d 742, 746 (La. Ct. App. 1965) (fact
must be "more probable than not"), or "probably true", see McBaine, supra note 118, at
246 (probably has happened); see also Kaplan, supra note 114, at 1072 ("[T]hc
[factfinder] must... be satisfied that the probability is greater than 50 per cent .....

170. See supra note 156.
171. See supra note 129.
172. Although the defendant plea bargains because he desires the most lenient sentence

he can obtain, see supra note 2, the defendant is not entitled automatically to such leni-
ency. The defendant is given this option primarily in return for significant benefits to the
state, see supra notes 23 & 35-37. It cannot be maintained that the defendant has a
"right" to leniency because defendants do not even have a "right" to plea bargain in the
first instance. See supra note 27.

173. See supra note 2 and accompanying text.
174. See supra note 36 and accompanying text.
175. See supra note 23 and accompanying text.
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without giving the state its agreed return. 17 6 Therefore, only the defend-
ant's expectation interest is validly in need of protection in this hearing.

A defendant's expectation interests are adequately protected by the ap-
plication of contract law standards to a hearing on whether the defendant
materially breached his bargain.'7 7 Although a plea bargain is a consti-
tutional contract,1 78 none of the constitutional aspects of that contract' 79

are threatened in a pre-deprivation hearing." 0 In addition, one of the
main policy interests that contract law protects is the individual's expec-
tation interests in the enforcement of the contract. The standard of proof
required to prove a material breach of contract is preponderance of the
evidence.' If only the defendant's expectation interest is at stake, then
the standard of proof used in contract law is appropriate to protect it.

The balance of probabilities of erroneous outcomes demands a stan-
dard of proof that equally allocates the risk of error between the par-
ties-that is, by a preponderance of the evidence." 2 In this proceeding,
both parties risk losing only their benefit of the bargain, and the defend-
ant has no additional or more important rights at stake.

Finally, the preponderance of the evidence standard is adequate in this
type of proceeding, because other types of pre-trial hearings, which in-
volve an actual risk of loss of a constitutional right, require only a pre-
ponderance standard. 183

Thus, due process is satisfied by a preponderance of the evidence stan-
dard in hearings to determine whether a defendant has materially
breached a plea agreement because the defendant is threatened only with
a loss of his expectation interest in the agreement.

CONCLUSION

It is well established that a defendant has a due process interest in a
plea agreement that is derived from a waiver of fifth and sixth amend-
ment rights. 84 It is also established to some degree that defendants have
a due process interest in an expectation in the fulfillment of promises
made by the state.'8 5 Therefore, procedural due process guarantees a
defendant a hearing before the state can deprive him of an agreement.' 8 6

Once a due process interest has been established, courts should determine
what process is due a criminal defendant in that hearing.'87 The stan-

176. See supra notes 140 & 142 and accompanying text.
177. See supra notes 130-35 and accompanying text.
178. See supra notes 45-54 and accompanying text.
179. See supra notes 126-35 and accompanying text.
180. See supra notes 125-36 and accompanying text.
181. See supra note 135 and accompanying text.
182. See supra note 117 and accompanying text.
183. See supra note 163.
184. See supra note 12 and accompanying text.
185. See supra notes 87-91 and accompanying text.
186. See supra note 96 and accompanying text.
187. See supra notes 74-81 and accompanying text.
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dard of proof used to determine whether a defendant has materially
breached his agreement must satisfy due process standards and comport
with the value society places on the interests of both prosecutor and de-
fendant.188 Courts should adopt a preponderance of the evidence stan-
dard at a pre-deprivation hearing to determine whether the defendant
has materially breached his plea agreement, as the minimum standard to
satisfy due process, because only the defendant's expectation interest is at
stake. Although the states are free to adopt a higher standard of proof, 89

doing so would adversely affect the public interest by overprotecting the
defendant's due process interests at the expense of placing a higher bur-
den on the state and discouraging the valuable and essential process of
plea bargaining. 90

Julie A. Lumpkin

188. See supra notes 165-67.
189. See supra note 168.
190. See supra notes 139-42 and accompanying text.


