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STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Febbie, Andrew DIN: 18-A-3755  

Facility: Groveland CF AC No.:  05-004-21 B 

    

Findings: (Page 1 of 2) 

 

 

  

 Appellant is serving a sentence of 3 to 9 years upon his conviction by plea to Aggravated 

Vehicular Assault, a C Felony.  The instant offense involved the Appellant consuming a large 

amount of alcohol, driving the wrong way and crashing head on into another vehicle.  The victim 

in the vehicle suffered serious injuries including a fractured pelvis, femur, patella, tibia and other 

internal injuries.  Appellant challenges the April 2021 determination of the Board, denying release 

and imposing a 18-month hold on the following grounds: (1) the Board impermissibly denied 

release based on the crime without properly considering other factors such as his institutional 

achievements and remorse; and (2) the decision was based exclusively on the instant offense and 

Appellant’s criminal history.  These arguments are without merit.  

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward 

for good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such incarcerated individual is released, he will live and remain at 

liberty without violating the law, and that his release is not incompatible with the welfare of society 

and will not so deprecate the seriousness of his crime as to undermine respect for the law.” Executive 

Law § 259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of 

Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014). Executive Law § 259-i(2)(c)(A) 

requires the Board to consider factors relevant to the specific incarcerated individual, including, but 

not limited to, the individual’s institutional record and criminal behavior. People ex rel. Herbert v. 

New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).  

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner 

is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th 

Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. 

New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). 

The Board need not explicitly refer to each factor in its decision, nor give them equal weight. Matter 

of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd Dept. 2020); Matter 

of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept. 2019). In the 

absence of a convincing demonstration that the Board did not consider the statutory factors, it must 

be presumed that the Board fulfilled its duty.  Matter of McLain v. New York State Div. of Parole, 

204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. of 

Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990). 
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The record as a whole, including the interview ti·anscript, reflects that the Board considered 
the appropriate factors including: the instant offense of Aggravated Vehicular Assault; the 
Appellant 's criminal and substance abuse histo1y; the Appellant 's institutional effo1is including 
programming in ...... the Appellant 's release plans. The Board also had before it and 
considered, among other things, the pre-sentence investigation repo1i, the sentencing minutes, 
appellant 's detailed case plan, the COMPAS instnnnent and the Appellant 's parole packet and 
letters of support. The Board requested official statements and received and reviewed 
coITespondence from the Disti·ict Attorney. 

As the weight to be assigned each statuto1y factor is within the Board's discretion, it 
collllllitted no e1rnr by emphasizing the severity of the incarcerated individual 's offense over the 
other factors it properly considered. See Matter of Robinson v. New York State Bd. of Parole, 162 
A.D.3d 1450, 81 N .Y.S.3d 235 (3d Dept. 2018); Matter of Jones v. New York State Dep't ofCoIT. 
& Cmty. Supervision, 151 A.D.3d 1622, 57 N.Y.S.3d 265 (4th Dept. 2017); Matter of King v. 
Stanford, 137 A.D.3d 1396, 26 N.Y.S.3d 815 (3d Dept. 2016); Matter of Kirkpau-ick v. Travis, 5 
A.D.3d 385, 772 N .Y.S.2d 540 (2d Dept. 2004); Matter of Walker v. Travis, 252 A.D.2d 360, 676 
N .Y.S.2d 52 (1st Dept. 1998). The Board is pennitted to consider, and place greater emphasis on, 
the bmtal and heinous nature of the offense. Executive Law § 259-i(2)( c )( a); Matter of Applegate v. 
New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); Matter of 
Olmosperez v. Evans, 114 A.D.3d 1077, 1078, 980 N.Y.S.2d 845, 846 (3d Dept. 2014), affd 26 
N.Y.3d 1014, 21 N.Y.S.3d 686 (2015); Matter of Almeyda v. New York State Div. of Parole, 290 
A.D.2d 505, 736 N .Y.S.2d 275 (2d Dept. 2002); Matter of Garcia v. New York State Div. of 
Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). 

Recommendation: Affnm. 



ST ATE OF NEW YORK - BOARD OF PARO LE 

· ADMINISTRATIVE APPEAL DECISION NOTICE 

Name: Febbie, Andrew Facility: Groveland CF 

NYSID: 

DIN: 18-A-3755 

Appearances: . 

Appeal 
Control No.: 

Andrew Febbie (18A3755) 
Groveland Correctional Facility 
PO Box 50 
Sonyea, NY 14556-0050 

05-004:-21 B 

. . ..: · tr 

Decision appealed: April 2021 decision, denying discretionary release and imposing a hold of ·18 
months. 

Board Member(s) Segarra, Agostini 
who participated: 

Papers con~idered: Appellant's Letter-brief received September 3, 2021 

Appeals Unit Review: ~tatement of the Appeals Unit's Findings and R ecommendation 

Records relied upon: Pre-Sentence Inves~i?ation ~eport, Parole. Board Report, .Interv~~w Tr~&fipt,.f~~~2te 
Board Release Dec1s1on Notice (Form 9026), COMP AS instrument, Offender Case 
Plan. 

The undersigned determine that ~he decision appealed is hereby: 

~ffirmed _ Vacated, remanded for de novo interview _ . Modified to - - --

~med _ Vacated, remanded for de novo interview _ Modified to ___ _ 

_ Vacated, remanded for de novo interview _ Modified ~o ----

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 

This Final Determination, the related Statement of the Appeals Unit's Findings and the separa~e findings of 
the-·P.~ole Board, if any~ were mailed to the Appellant and the Appellant's.Counsel; if any, on 

i al~V<Yf)dci t6 . . · 

Distribution: Appeals Unit - Appellant - Appellant's Counsel .- Inst. Parole File - Central File 
J>-2002(B) (11/2018) . 
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