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EVOLUTION OF THE “SPECIES OF TORT

LIABILITY” CREATED BY 42 U.S.C. § 1983:

CAN CONSTITUTIONAL TORT BE SAVED
FROM EXTINCTION?

SUSANAH M. MEAD*

INTRODUCTION

VER a century ago, the Forty-Second Congress of the United States

enacted section 1 of the Civil Rights Act of 1871 “to enforce the
Provisions of the Fourteenth Amendment to the Constitution.”' This
section, now codified at 42 U.S.C. § 1983, provides:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of Columbia,
subjects, or causes to be subjected, any citizen of the United States or
other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws,
shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress.?

Although the cause of action thus created is by definition a creature of
statute, its filiation to the common law of tort is readily apparent. The
section provides for injunctive relief or damages for injuries resulting
from the described invasions of legally protected interests—functions
typically served by tort liability. The goals of the section 1983 remedies
articulated by the United States Supreme Court—compensation, vindica-
tion of rights, deterrence, and loss-spreading®—parallel the goals to be
achieved by common law tort remedies.* The Supreme Court in inter-
preting the scope of protection provided by section 1983 has consistently
noted its kinship with the law of torts.®> The Court has instructed that

* Associate Professor of Law, Indiana University School of Law—Indianapolis.
B.A. 1969, Smith College; J.D. 1976, Indiana University School of Law. I wish to ex-
press my gratitude to Professor Lawrence Wilkins for his comments on a draft of this
Article and to James Utterback for his research assistance.

1. Civil Rights Act of 1871, Ch. 22, § 1, 17 Stat. 13 (current version at 42 U.S.C.
§ 1983 (1982)). Congress enacted this provision on April 20, 1871, and entitled it “An
Act to enforce the Provisions of the Fourteenth Amendment to the Constitution of the
United States, and for Other Purposes.”

2. 92 US.C. § 1983 (1982).

3. See, e.g., Patsy v. Board of Regents, 457 U.S. 496, 503 (1982) (vindication of
rights); Gomez v. Toledo, 446 U.S. 635, 639 (1980) (same); Owen v. City of Indepen-
dence, 445 U.S. 622, 650-56 (1980) (compensation, deterrence and loss-spreading); Rob-
ertson v. Wegmann, 436 U.S. 584, 590-91 (1978) (compensation and deterrence).

4. See 2 F. Harper, F. James, & O. Gray, The Law of Torts, § 11.5 (2d ed. 1986)
[hereinafter Harper & James]; W. Keeton, D. Dobbs, R. Keeton, & D. Owen, Prosser &
Keeton on the Law of Torts, § 1 at 5-7, § 4 (5th ed. 1984) [hereinafter Prosser & Keeton).

5. In Monroe v. Pape, 365 U.S. 167 (1961), Justice Douglas compared the language
of what is now § 1983 [previously § 1979] to its criminal counterpart at issue in Screws v.

1



2 FORDHAM LAW REVIEW [Vol. 55

section 1983 “should be read against the background of tort liability that
makes a man responsible for the natural consequences of his actions,”®
and has specifically acknowledged that the statute “‘creates a species of
tort liability.””

Its relationship to common law tort notwithstanding, the section 1983
species of tort liability has unique attributes. These attributes make it
particularly suited to its intended purpose of redressing violations of con-
stitutional rights by state actors. This Article identifies the characteris-
tics of the species of tort liability created by section 1983, popularly
known as “constitutional tort.”® It concludes that, in tort terminology,
the right of action Congress devised in section 1983 must be character-
ized as a strict liability variety.” Courts, however, have engrafted on the
statutory cause of action state of mind or culpability requirements drawn
from the common law of torts.!® The position taken here is that the
species is a creation of statute, and therefore its characteristics are identi-
fiable through examination of the statute itself. To attribute to it charac-
teristics that cannot be observed in the statutory language, or identified
through legitimate statutory construction, creates a risk of misidentifica-
tion and hence misapplication. The resulting confusion and lack of uni-
formity frustrates the purposes of section 1983 and dissipates the
usefulness of constitutional tort as a watchdog of individual liberties.

An examination of Supreme Court case law interpreting the statute
since 1961, when the Court in Monroe v. Pape'! first recognized the

United States, 325 U.S. 91 (1945), and found that § 1983 did not require a “wilful” state
of mind but rather that the statute “should be read against the background of tort liabil-
ity.” 365 U.S. at 187. Since then the kinship with the law of torts has been noted in
many succeeding cases. See, e.g., Owen v. City of Independence, 445 U.S. 622, 635
(1980); Carey v. Piphus, 435 U.S. 247, 253 (1978).

6. Monroe v. Pape, 365 U.S. 167, 187 (1961).

7. Imbler v. Pachtman, 424 U.S. 409, 417 (1976).

8. The term ‘“‘constitutional tort” was coined by Professor Marshall Shapo in his
article, Constitutional Tort: Monroe v. Pape and the Frontiers Beyond, 60 Nw. U.L. Rev.
277, 323-24 (1965). It has been adopted by the Supreme Court as the descriptive term for
cases brought under § 1983. See, e.g., Monell v. Department of Social Servs., 436 U.S.
658, 691 (1978).

9. Strict liability may be defined as: “liability that is imposed on an actor apart from
either (1) an intent to interfere with a legally protected interest without a legal justifica-
tion for doing so, or (2) a breach of a duty to exercise reasonable care, i.e., actionable
negligence.” Prosser & Keeton, supra note 4, at 534. 1t is clear from the legislative history,
in particular the extensive debates that took place at the time the Civil Rights Act was
under consideration, that Congress intended to create in § 1983 an action with the
broadest possible remedial potential for redressing invasions of federal rights under color
of state law. See infra notes 86-87. Therefore, the failure to include a fault or state of
mind requirement in the statute could not have been an oversight. The imposition of a
fault or state of mind requirement would have added significantly to the plaintiff’s burden
of proof. The clear inference to be drawn from the absence of such a requirement is that
the drafters simply did not intend § 1983 plaintiffs to bear the burden of establishing
fault. It is this absence of any fault requirement that gives § 1983 its strict liability
character.

10. See infra note 22.
11. 365 U.S. 167 (1961).
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broad scope of section 1983 protection, reveals the way that this species
of tort liability has evolved. In this evolution the Supreme Court has
performed dual roles with respect to section 1983. First, it has per-
formed the taxonomic function of identifying the characteristics of the
species of tort liability created by Congress in section 1983. In this ca-
pacity the Court’s role has been limited to examining the statute itself
and its legislative history to determine legislative intent.'> Through its
second function as interpreter of the Constitution, however, the Court
has participated actively in the evolutionary process of constitutional
tort. In this capacity, the Court has shaped the characteristics of the
species.’?

The thesis of this Article is that the Supreme Court, functioning as
taxonomist, has implicitly identified the section 1983 species of tort as a
strict liability variety.'* The Court has grounded the prima facie case
firmly in the statutory language, requiring only a showing of a constitu-
tional deprivation under color of state law without reference to the culpa-
bility or state of mind of the tort-feasor.!® In its role as interpreter of the
Constitution, however, the Court has recently stated that the degree of
culpability of the tort-feasor may be vital to establishing a constitutional
violation.!¢ In turn, because a constitutional violation is a requirement of
the section 1983 prima facie case, the issue of the state actor’s state of
mind or degree of culpability may be determinative in a given case.!”
Thus, it cannot be said that state of mind plays no part in a constitutional
tort case.'® The Supreme Court cases illustrate that, apart from what

12. The Court’s approach to § 1983 in Monroe v. Pape, 365 U.S. 167 (1961) and
Monell v. Department of Social Servs., 436 U.S. 658 (1978), illustrates this aspect of the
Court’s role. In each case, the Court painstakingly examined and analyzed legislative
history to reach its conclusions with respect to the proper interpretation of the statute. In
Monroe, it concluded that Congress did not intend municipalities to fall within the mean-
ing of “persons” liable for constitutional deprivations. Seventeen years later, a careful re-
examination of the legislative history in Monell led the Court to change its mind on this
issue.

13. A basic prerequisite to § 1983 liability is a constitutional violation. Therefore, the
Court’s approach to what is required to establish a constitutional violation is directly
related to what kind of conduct will result in a constitutional tort.

While § 1983 has been interpreted to encompass claims based on violations of federal
statutes, see Maine v. Thiboutot, 448 U.S. 1, 4 (1980), this Article will address only con-
stitutional claims.

14. The Court’s recognition that the statute contains no state of mind requirement
has the effect of making § 1983 a strict liability action. The Court, however, has never
explicitly identified it as such. Only the dissent in Owen v. City of Independence, 445
U.S. 622, 665 (1980) (Powell, J., dissenting) actually applied the term “strict liability™ to
§ 1983.

15. See infra notes 128-29 and accompanying text.

16. See infra notes 171-77 and accompanying text.

17. Thus, a plaintiff who must establish a high degree of culpability to show the con-
stitutional violation element of § 1983 gains little from a strict liability approach to the
statute.

18. In addition to being relevant to the question of whether a constitutional violation
has occurred, the state of mind issue is also important in the area of defenses and immu-
nities to § 1983. The Supreme Court has concluded that the drafters of § 1983 did not
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may be necessary to establish a constitutional deprivation, the state of
mind or degree of culpability of the state actor is irrelevant to the prima
facie section 1983 case. A recognition that section 1983 contains no in-
dependent state of mind requirement is essential to the conclusions
reached here: section 1983 is a strict liability species of tort and the
Supreme Court should explicitly classify it as such to ensure the contin-
ued evolution of the constitutional tort species.

Part T of this Article identifies the special problems of classification
that have often impeded the evolution of the unique creature created by
section 1983. It focuses on the need to distinguish among various fact
situations in section 1983, the need to separate current concerns about
section 1983 litigation from the elements of constitutional tort, and the
need to recognize the dual roles of the Supreme Court in identifying and
creating constitutional tort.

Part II traces the historical development of the section 1983 action
with an emphasis on the taxonomic and creative functions of the
Supreme Court. It demonstrates the impact of the considerations raised
in Part I on the recent evolutionary process and interprets Supreme
Court cases addressing the state of mind issue as it relates to (1) the
section 1983 prima facie case, (2) the determination of whether there has
been a constitutional violation, and (3) the special difficulties with cases
involving municipal and supervisory liability. Further, Part II attempts
to resolve apparent inconsistencies in the cases and extracts from them
evidence that the Court has recognized the strict liability nature of the
statutory action.

Part III identifies the nature of the section 1983 beast and proposes the
use of a risk analysis approach in all section 1983 cases that is consistent
with the strict liability nature of section 1983. Finally, the Conclusion
warns that the survival of the species of tort liability created by section
1983 depends upon a recognition of its strict liability characteristics.

intend to eliminate common law immunities. See Pierson v. Ray, 386 U.S. 547, 554
(1967). Therefore issues of good faith and reasonableness may be important in determing
whether a defendant can claim a qualified immunity in § 1983 litigation. See Gomez v.
Toledo, 446 U.S. 635 (1980) (good faith immunity for police superintendent); Procunier
v. Navarette, 434 U.S. 555 (1978) (immunity for prison officials). But see Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982) (eliminating the subjective part of the qualified im-
munity test). The Court, however, has clearly established that these are matters of de-
fense and that the burden of pleading and proving them is on the defendant. Therefore,
although certainly important in a given case, the role of state of mind in defenses is
tangential to the focus in this Article on the characteristics of the § 1983 species itself and
the role state of mind plays in the prima facie case. For discussions of the role state of
mind plays in the defenses, see S. Nahmod, Civil Rights and Civil Liberties Litigation, A
Guide to § 1983, § 8.12, at 258 (1978) [hereinafter S. Nahmod, Civil Rights]; Nahmod,
Section 1983 and the “Background” of Tort Liability, 50 Ind. L.J. 5, 26-30 (1974); Note,
Basis of Liability in a Section 1983 Suit: When is the State-of-Mind Analysis Relevant?, 57
Ind. L.J. 459, 465-73 (1982).
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I. PROBLEMS IN CLASSIFYING THE SECTION 1983 SPECIES
OF TORT LIABILITY

A. Failure to Differentiate Among Subspecies

The Supreme Court has consistently held that the section 1983 cause
of action requires only a showing that an action taken under color of
state law has resulted in a deprivation of a constitutionally protected
right, privilege or immunity.!® The plaintiff must establish (1) the status
of the defendant as a representative of state government, (2) the existence
of the right, privilege or immunity and deprivation thereof, and (3) cau-
sation.?° The statute does not require the plaintiff to plead or prove the
defendant’s state of mind at the time of the deprivation. If tort classifica-
tion is used, it is apparent that the statutory language imposes strict lia-
bility on one acting under color of state law who deprives another of a
constitutional right.?!

Courts have had a difficult time accepting the proposition that state of
mind or culpability is not a relevant factor in the statement of a plain-
tiff’s section 1983 case,?? thereby impeding the identification of section

19. See Daniels v. Williams, 106 S. Ct. 662, 664 (1986); Parratt v. Taylor, 451 U.S.
527, 534-39 (1981); Gomez v. Toledo, 446 U.S. 635, 640 (1980); Monroe v. Pape, 365
U.S. 167, 171 (1961).

20. See City of Oklahoma City v. Tuttle, 105 S.Ct. 2427, 2439 (1985) (Brennan, J.,
concurring).

21. See supra note 9.

22. Lower courts have applied a variety of standards requiring plaintiffs to show
something “extra” in the conduct of state actors to establish § 1983 liability. See David-
son v. O’Lone, 752 F.2d 817, 828 (3d Cir. 1984) (negligent failure to protect prison in-
mate from attack does not give rise to § 1983 claim even though no state remedy), aff d
sub nom. Davidson v. Cannon, 106 S. Ct. 668 (1986); Clark v. Taylor, 710 F.2d 4, 9 (Ist
Cir. 1983) (prison official cannot be liable for negligent failure to act but may be liable for
a failure to act that reflects a reckless or callous indifference to the rights and safety of
prisoners); Morrison v. Washington County, 700 F.2d 678, 682 (11th Cir.) (hospital poli-
cies may violate duty of care and so constitute a violation of § 1983), cert. denied, 464
U.S. 864 (1983); Hull v. City of Duncanville, 678 F.2d 582, 584 (5th Cir. 1982) (negligent
failure to maintain railroad crossing not “sufficiently egregious” to be constitutionally
tortious); Hirst v. Gertzen, 676 F.2d 1252, 1263 (9th Cir. 1982) (negligence in hiring and
supervising deputy in charge of prisoners, resulting in death of a prisoner, states a § 1983
claim); Doe v. New York City Dep’t of Social Servs., 649 F.2d 134, 141 (2d Cir. 1981) (to
establish a § 1983 claim, plaintiff must show social agency’s failure to detect foster fa-
ther’s sexual and physical abuse was the result of deliberate indifference); Williams v.
Kelley, 624 F.2d 695, 697-98 (5th Cir. 1980) (plaintiff must show that jailor’s conduct
causing prisoner’s death by choking was “sufficiently egregious” to be cognizable under
§ 1983), cert. denied, 451 U.S. 1019 (1981); Fulton Mkt. Cold Storage Co. v. Cullerton,
582 F.2d 1071, 1080 (7th Cir. 1978) (state or county tax official not liable under § 1983
unless violation of plaintiff’s rights is negligent or with reckless disregard), cert. denied,
439 U.S. 1121 (1979); Bonner v. Coughlin, 545 F.2d 565, 567 (7th Cir. 1976) (en banc)
(prison guards’ negligence in permitting transcript to be lost “*was not of sufficient magni-
tude to constitute a deprivation of rights under Section 1983™), cert. denied, 435 U.S. 932
(1978); Carter v. Estelle, 519 F.2d 1136 (Sth Cir. 1975) (per curiam) (guards’ negligence
in leaving prisoner’s personal property in a place exposed to thieves sufficient to state a
§ 1983 claim); Johnson v. Glick, 481 F.2d 1028, 1033 (2d Cir.) (requiring more for a
§ 1983 claim by a prisoner against a guard than is required for common law battery),
cert. denied, 414 U.S. 1033 (1973); McCray v. Maryland, 456 F.2d 1, 5 (4th Cir. 1972)
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1983 as a strict liability cause of action. One reason for this is a frequent
failure to recognize the distinctions among the various fact patterns that
may give rise to section 1983 liability and to consider how the require-
ments of the statute function in each instance. Courts are particularly
likely to interject a state of mind or reasonableness inquiry when a
subordinate employee causes the constitutional injury and relief is sought
from a supervisor or municipality.

Three-party cases?® of this kind are of fairly recent origin because the
Supreme Court’s conclusion in Monroe v. Pape that “Congress did not
undertake to bring municipal corporations within the ambit of [section
1983]2* effectively eliminated local governments as defendants. In addi-
tion, the Court’s rather obscure discussion of supervisor liability in Rizzo
v. Goode®® may have discouraged claims against supervisors.?® The
Court reversed its position, in Monell v. Department of Social Services,*’
holding that municipalities are “person[s]”” within the meaning of section
1983.2% As a result, suits against parties other than the one actually vio-
lating the constitutional right have arisen frequently because municipali-
ties and supervisors tend to be more attractive defendants than the
individual actor.?® A typical section 1983 case now often includes as de-

(clerk’s negligence in processing plaintiff’s appeal petition sufficient for § 1983 claim);
Madison v. Manter, 441 F.2d 537, 538 (1st Cir. 1971) (police officer’s negligent illegal
search was not sufficient for § 1983 claim); Whirl v. Kern, 407 F.2d 781, 787-89 (5th Cir.
1968) (prisoner not required to show “improper motive” on part of sheriff in false impris-
onment action under § 1983), cert. denied, 396 U.S. 901 (1969); Striker v. Pancher, 317
F.2d 780, 784 (6th Cir. 1963) (sheriff’s advice to prisoner to forego right to counsel and
to plead guilty was not sufficiently “reprehensible” to support a § 1983 claim).

23. Cases involving claims against municipalities or supervisors will be referred to in
this Article as “three-party cases” although more than three parties may be involved.

24. Monroe v. Pape, 365 U.S. 167, 187 (1961).

25. 423 U.S. 362 (1976).

26. For a discussion of Rizzo, see infra notes 189-210 and accompanying text.

27. 436 U.S. 658 (1978).

28. The Supreme Court specifically overruled that portion of Monroe holding that
local governments are wholly immune from liability under § 1983. Thus, for the first
time municipalities were brought within the definition of “persons” who may be sued
under § 1983 for violations of protected rights under color of state law. See id. at 690-91.

29. From a practical point of view, municipalities often have deeper pockets than the
individuals who directly inflicted the harm. See Jaron, The Threat of Personal Liability
under the Federal Civil Rights Act: Does it Interfere with the Performance of State and
Local Government?, 13 Urb. Law. 1, 24 (1981). From a psychological point of view, a
plaintiff constitutionally wronged by oppressive governmental action may better satisfy
an emotional need for vindication through a suit against a high-level employee or the
governmental unit itself than through a suit against a low-level employee. Moreover, after
the Court’s decision in Owen v. City of Independence, 445 U.S. 622 (1980), municipali-
ties are particularly attractive defendants because they cannot claim the immunities that
so often relieve individual defendants of liability. Finally, the eleventh amendment ex-
empts the State, as an entity, from suit brought by citizens for damages or injunctive
relief. See Quern v. Jordan, 440 U.S. 332, 339-41 (1979); Edelman v. Jordan, 415 U.S.
651, 675-77 (1974). Because § 1983 affords no relief against the state, the plaintiff must
resort to suit against other actors who individually or collectively may have either deeper
pockets for the recovery of damages or a broader decision-making role that is subject to
injunctive relief.
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fendants those who directly perpetrated the constitutional harm, the per-
petrator’s supervisor (perhaps the mayor) and often the city.*®

The shift in plaintiffs’ attention from the individual directly causing
harm to the third party who may be responsible for the individual’s ac-
tions has changed the focus of section 1983 litigation from individual
responsibility for constitutional injuries to the far greater problem of in-
stitutional responsibility for constitutional harm.*! Such a shift could
greatly increase the effectiveness of section 1983 as a weapon against
abuses of governmental power.>? Instead, the result has been to further
confound courts on what is required to establish liability.

The quandary courts face is whether the section 1983 case against the
individuals whose acts directly caused the constitutional injury differs
from the section 1983 case against the supervisory personnel and the city.
The Supreme Court in Monell eliminated the most obvious way of ap-
proaching the problem when it concluded that municipalities cannot be
held liable under section 1983 for the torts of municipal employees based
on respondeat superior.**> Without respondeat superior as a theory of

30. See, e.g., City of Oklahoma City v. Tuttle, 105 S. Ct. 2427 (1985) (a city police
officer and Oklahoma City were named as defendants); Brandon v. Holt, 469 U.S. 464
(1985) (suit against director of police; Court permitted amendment of complaint to in-
clude city as defendant); Monell v. Department of Social Servs., 436 U.S. 658 (1978) (the
Department and its Commissioner, the Board of Education and its Chancellor, and the
City of New York and its Mayor were included as defendants); Kibbe v. City of Spring-
field, 777 F.2d 801 (lIst Cir. 1985), cert. granted, 106 S. Ct. 1374 (1986) (suit against
police officers and the city).

31. See Whitman, Constitutional Torts, 79 Mich. L. Rev. 5, 33 n.144, 49-50 (1980)
(arguing that institutional responsibility is a more pervasive problem than individual dep-
rivations); Note, 4 Theory of Negligence for Constitutional Torts, 92 Yale L.J. 683, 697-98
(1983) (same) [hereinafter 4 Theory of Negligence].

32. See Owen v. City of Independence, 445 U.S. 622, 652 & n.36 (1980) (Threat of
municipal § 1983 lability “may encourage those in a policymaking position to institute
internal rules and programs designed to minimize the likelihood of unintentional in-
fringements on constitutional rights” and “inciease the attentiveness with which officials
at the higher levels of government supervise the conduct of their subordinates.™).

33. Monell v. Department of Social Servs., 436 U.S. 658, 691 (1978). The question of
whether the Court was correct in rejecting vicarious liability based on respondeat supe-
rior for three-party cases has been the source of continuing debate. The Monell Court’s
interpretation of legislative intent on the question of basis of liability in § 1983 municipal
liability cases has been sharply criticized. See Blum, From Monroe fo Monell: Defining
the Scope of Municipal Liability in Federal Courts, 51 Temp. L.Q. 409, 413 n.15 (1978)
(suggesting that the Court’s reliance on the Sherman amendment debate to support its
view is unpersuasive; “‘a sounder conclusion would be that Congress simply did not con-
sider respondeat superior liability when the Sherman amendment was debated™); Schnap-
per, Civil Rights Litigation After Monell, 79 Colum. L. Rev. 213, 215 n.15 (1979)
(criticizing Court’s grounds for rejecting respondeat superior); Note, Section 1983 Munic-
ipal Liability and the Doctrine of Respondeat Superior, 46 U. Chi. L. Rev. 935, 936 (1979)
(criticizing application of the Court’s logic in the analogous area of immunity for execu-
tive officials); Note, Monell v. Department of Social Services: One Step Forward and a
Half Step Back for Municipal Liability Under Section 1983, 7 Hofstra L. Rev. 893, 921
(1979) (in light of statute’s legislative history and language, the Court's “‘dicta in that
decision is, at best, poorly reasoned authority™). At least one member of the Supreme
Court apparently favors reconsideration of the basis of liability issue in § 1983 municipal
liability cases. See Pembaur v. City of Cincinnati, 106 S. Ct. 1292, 1303 (1986) (Stevens,
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liability, courts have puzzled over how to approach a claim against a
municipality or supervisor.>* Unfortunately, the Supreme Court has for
the most part failed to clearly identify and resolve the various problems
that arise in three-party section 1983 litigation.?®

Without clear guidance from the Court, approaches by the lower
courts to three-party cases have been inconsistent.>® Courts have fallen
back on familiar concepts of tort law to determine the liability of a mu-
nicipality or supervisor for the actions of a subordinate.>’” Courts faced
with determining whether third party conduct has contributed to consti-

J., concurring in part and concurring in the judgment); City of Oklahoma v. Tuttle, 105
S. Ct. 2427, 2441 n.8 (1985) (Stevens, J., dissenting). The Court appears unlikely, how-
ever, to reexamine the basis of liability issue in § 1983 municipal liability cases. See Tut-
tle, 105 S. Ct. at 2434 n.5. Therefore, this Article proceeds on the assumption that any
approach to constitutional tort must take account of the fact that vicarious liability has
been eliminated as a basis of liability in three-party cases.

34. See cases collected infra note 36.

35. For a discussion of the Supreme Court’s approach to three-party cases, see infra
Part II C.1.

36. See, e.g., Goodson v. City of Atlanta, 763 F.2d 1381 (11th Cir. 1985) (city jail
supervisor liable under prisoner’s § 1983 claim for his failure to train subordinates and
establish procedures to protect constitutional rights even though he had no personal in-
volvement in the acts of his employees); Languirand v. Hayden, 717 F.2d 220 (5th Cir.
1983) (municipality liable for failure to adequately train a police officer when the conduct
constitutes gross negligence amounting to conscious indifference; municipality not liable
for a subordinate official’s negligent or grossly negligent failure to train an officer in the
absence of a pattern of similar incidents, but will be liable for the intentional conduct of
its governing body even when not pursuant to an overall custom or policy), cert. denied,
467 U.S. 1215 (1984); Hull v. City of Duncanville, 678 F.2d 582 (5th Cir. 1982) (city’s
failure to enforce municipal train speed limits and maintain train crossings might give rise
to a state tort claim, but the conduct was not sufficiently egregrious as to be constitution-
ally tortious); Avery v. County of Burke, 660 F.2d 111 (4th Cir. 1981) (board of health
physicians recommended and performed sterilization after misdiagnosing sickle cell ane-
mia trait; the court held that liability exists for official policy based on affirmative acts or
omissions but that supervisor liability does not exist if the action is based on an isolated
incident).

37. An example of this approach can be found in Hirst v. Gertzen, 676 F.2d 1252
(9th Cir. 1982). Clayton Hirst was found dead in his jail cell, hanged by his belt. His
heirs instituted a § 1983 action alleging that the City and County, including various offi-
cials, had been grossly negligent in leaving the prisoner in the sole custody of a deputy
who had a history of violent behavior toward prisoners, and had been negligent in hiring
this deputy and allowing him to remain employed after prior incidents of violence to-
wards prisoners had been disclosed. Id. at 1255. The district court dismissed the action
ruling “that the proposed evidence did not establish a prima facie case of gross negli-
gence.” Id. at 1256. The Ninth Circuit responded: “Subsequent to the time that the
district court’s ruling was handed down, the Supreme Court decided the case of Parratt v.
Taylor. In Parratt, the Supreme Court held that negligent conduct by persons acting
under color of state law may be actionable under 42 U.S.C. § 1983.” Id. at 1263 (citation
omitted). In addressing the issue of liability the court stated:

[The defendants’] duty to protect Hirst from unreasonable risks of harm was
uncontroverted. [The heirs’] offer of proof, in our view, was sufficient to allege a
triable issue that the county defendants’ conduct in hiring and supervising their
deputies was negligent and created a foreseeable risk that a violation of Hirst's
civil rights would occur, and in fact proximately caused his death.

Id.
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tutional injury have tended to ignore the statutory language, focusing
instead on the nature of the defendant’s conduct.*® Given the breadth of
the common law of torts and that it applies to all kinds of conduct—
intentional, negligent and, in some circumstances, without fault—caus-
ing many kinds of invasions of legally protected interests—including
property, reputation, relationships and others—it is hardly surprising
that the approaches and conclusions in section 1983 cases have been in-
consistent. The extensive vocabulary of common law tort is far too va-
ried and imprecise to be transplanted to the particularized statutory
cause of action created by section 1983. Many of the cases involve police
or prison guard misconduct, raising questions about inadequate supervi-
sion or training® and leading some lower courts to the erroneous conclu-
sion that an additional element of culpability by the city or supervisor
must be established.*® If section 1983 imposes strict liability on persons
who under color of state law deprive others of constitutional rights, it is
irrelevant whether the “person” is a prison guard, police officer, police
chief, mayor, or city. To provide guidance to the courts, the Supreme
Court must clarify the distinctions among the various factual situations
and show how the statute applies in each.

B. Resistance to Section 1983 Actions

To suggest that section 1983 is a strict liability species of tort will no
doubt trouble those who have expressed concerns over the expansion of
section 1983 litigation since Monroe v. Pape. Much of the recent judicial
and scholarly comment on section 1983 emphasizes the need to reclassify
the species in a way that reduces the constitutional tort population.*!

Perhaps the most widely voiced complaint is that federal courts are
overwhelmed by the vast increase in section 1983 cases. In the two de-
cades following Monroe, section 1983 suits increased over a hundred-

38. See Avery v. County of Burke, 660 F.2d 111, 115 (4th Cir. 1981) (proof of con-
duct essential element to § 1983 action); see also Whitman, supra note 31, at 18 (judges
look to tort concepts to establish responsibility in § 1983 actions).

39. See, e.g., Goodson v. City of Atlanta, 763 F.2d 1381, 1389 (11th Cir. 1985);
Voutour v. Vitale, 761 F.2d 812, 815 (Ist Cir. 1985), cert. denied, 106 S. Ct. 879 (1986);
Smith v. Rose, 760 F.2d 102, 103-04 (6th Cir. 1985); Matzker v. Herr, 748 F.2d 1142,
1145 (6th Cir. 1984); Bell v. City of Milwaukee, 746 F.2d 1205, 1214 (7th Cir. 1984).

40. See, e.g., Languirand v. Hayden, 717 F.2d 220, 227 (5th Cir. 1983) (for munici-
pality to be liable for failure to adequately train a police officer the conduct “*must consti-
tute gross negligence amounting to conscious indifference™ and must represent policy or
custom), cert. denied, 467 U.S. 1215 (1984); Clark v. Taylor, 710 F.2d 4, 9 (1st Cir. 1983)
(municipality liable for affirmative act or omission when there is a reckless or callous
disregard for the plaintiff’s rights); Hull v. City of Duncanville, 678 F.2d 582, 584 (5th
Cir. 1982) (conduct of a municipality “must be sufficiently egregious as to be “constitu-
tionalily’ tortious™); Avery v. County of Burke, 660 F.2d 111, 114-15 (4th Cir. 1981) (in
addition to showing a deprivation by a state actor, the third party's failure to supervise
must constitute deliberate indifference).

41. See, e.g., Parratt v. Taylor, 451 U.S. 527, 544 (1981); Aldisert, Judicial Expansion
of Federal Jurisdiction: A Federal Judge’s Thoughts on Section 1983, Comity and the Fed-
eral Caseload, 1973 Law & Soc. Ord. 557, 574-81 (1973).
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fold.** Some legal scholars and jurists have viewed this rapid prolifera-
tion with alarm.*® Despite the increase in cases filed under section 1983,
a recent study indicates that the number of these cases have not burdened
the federal court system unduly.** More importantly, denying legitimate
claims simply because there are too many is indefensible. If an interest is
entitled to legal protection, it is the responsibility of courts to provide a
forum for its redress.*’

A related argument asserts that the increased number of section 1983
cases filed in federal court threatens federalism.*® The Supreme Court
has been particularly concerned about the federal judiciary’s use of its
equitable power to interfere with state interests.*’ Section 1983’s guaran-

42. In his 1973 Article, Judge (now Chief Judge) Ruggero J. Aldisert of the Court of
Appeals for the Third Circuit wrote:

In fiscal 1960 there were 280 cases brought under section 1983; in fiscal 1970,
3586. Thus, between 1960 and 1970 there has been a rise of 1,100 percent com-
pared to a rise in the same decade of 45 percent in civil cases generally. There
was another significant increase in fiscal 1971, when 4,609 section 1983 cases
were brought, 1,023 more than the previous year.

Aldisert, supra note 41, at 563 (footnote omitted). These statistics were updated and re-
ferred to with some concern by Justice Powell in his dissent in Patsy v. Board of Regents:
There has been a year-by-year increase in [§ 1983] suits since the mid-1960’s.

The increase in fiscal 1981 over fiscal 1980 was some 26%, resulting in a total of
15,639 such suits filed in 1981 as compared with 12,397 in 1980. The 1981 total

constituted over 8.6% of the total federal district court civil docket.
457 U.S. 496, 534 (1982) (Powell, J., dissenting).

43. See Eisenberg, Section 1983: Doctrinal Foundations and an Empirical Study, 67
Cornell L. Rev. 482, 522-23 & nn.167-73 (1982) (collecting expressions of concern by
commentators and judges).

44, See Eisenberg, supra note 43, at 522-49 (empirical study of burdens imposed on
federal courts by § 1983 litigation; concluding that burden is exaggerated in the face of
more important underlying issue of constitutional remedy).

45. *“The very essence of civil liberty certainly consists in the right of every individual
to claim the protection of the laws, whenever he receives an injury.” Bivens v. Six Un-
known Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 397 (1971) (quoting
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803)).

46. Federalism has been described by the Court as,

a system in which there is sensitivity to the legitimate interests of both State and
National Governments, and in which the National Government, anxious
though it may be to vindicate and protect federal rights and federal interests,
always endeavors to do so in ways that will not unduly interfere with the legiti-
mate activities of the States.
Younger v. Harris, 401 U.S. 37, 44 (1971). Some perceive in the growth of § 1983 litiga-
tion a threat to this system. See Patsy v. Board of Regents, 457 U.S. 496, 532-33 (1982)
(Powell, J., dissenting); Monroe v. Pape, 365 U.S. 167, 237-40 (1961) (Frankfurter, J.,
dissenting); see also Aldisert, supra note 41, at 561-63 (arguing that increased § 1983 liti-
gation undermines state responsibility); McCormack, Federalism and Section 1983: Limi-
tations on Judicial Enforcement of Constitutional Protections, Part I, 60 Va. L. Rev. |, |
(1974) (suggesting that the *“‘[§ 1983] deluge is changing the nature of the federal sys-
tem”); Note, Federalism, Section 1983 and State Law Remedies: Curtailing the Federal
Civil Rights Docket by Restricting the Underlying Right, 43 U. Pitt. L. Rev. 1035, 1048
(1982) (discussing view that federal court adjudication of § 1983 cases involving tort-like
claims disrupts state administration and pre-empts the state’s role in establishing tort
law) [hereinafter Civil Rights Docket].
47. See Younger v. Harris, 401 U.S. 37, 44 (1971).
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tee of a federal forum and provision for equitable relief from state inva-
sions of federal rights obviously increases the potential for this very kind
of interference.*® Although the delicate balance between the states and
the federal government is a matter of legitimate concern,* the drafters
and ratifiers of the Civil Rights Act of 1871 clearly recognized that the
creation of a federal cause of action for invasions of constitutional rights
by state officials might upset the balance.®® Despite the concern, Con-
gress determined that when state officials invade constitutional rights, the
federal government is the most effective source of protection and re-
dress.>! Moreover, claims that section 1983 may deleteriously affect fed-
eralism have a certain irony. To the extent that federalism is based on a
notion of reducing the potential for abusive government action by dif-
fusing government power among the states,®? it has much in common
with the purpose of section 1983.%3

Another concern is that section 1983 does not take sufficient account
of competing governmental and public interests.>* Undeniably, constitu-
tional tort litigation may interfere with other important social interests.

48. See Rizzo v. Goode, 423 U.S. 362, 377-80 (1976); Younger v. Harris, 401 U.S. 37,
44-45 (1971); see also Developments in the Law—Section 1983 and Federalism, 90 Harv.
L. Rev. 1133, 1274-1330 (1977)[hereinafter Section 1983 and Federalism). But see Whit-
man, supra note 31, at 42-57 (arguing for expanded use of equitable relief under § 1983
rather than damages).

49. The key question is what branch of government should make the determinations
as to the proper balance between state and federal roles. One view is that the determina-
tion is properly one for Congress, and that the states’ political role in the federal system
assures that their interests will be protected. See Choper, The Scope of National Power
Vis-a-Vis the States: The Dispensability of Judicial Review, 86 Yale L.J. 1552 (1977);
Wechsler, The Political Safeguards of Federalism: The Role of the States in the Composi-
tion and Selection of the National Government, 54 Colum. L. Rev. 543, 558-60 (1954).

50. See Cong. Globe, 42nd Cong., Ist Sess., App. at 67 (1871) (speech of Rep. Shel-
labarger, Sponsor of the civil rights measure) [hereinafter Globe or Globe App.); see also
Patsy v. Board of Regents, 457 U.S. 496, 504 n.6 (1982) (remarks by opponents of the
1871 bill that it would “usurp the States’ power, centralize the government, and perhaps
ultimately destroy the States” indicated that Congress was aware of federalism issue);
Mitchum v. Foster, 407 U.S. 225, 241-42 (1972) (Congress was clearly aware that it was
changing the relationship between the federal government and the states in passing the
predecessor statute to § 1983.).

51. In Mitchum v. Foster, 407 U.S. 225 (1972) the Court stated:

Section 1983 was thus a product of a vast transformation from the concepts of
federalism that had prevailed in the late 18th century. . . . The very purpose of
§ 1983 was to interpose the federal courts between the States and the people, as
guardians of the people’s federal rights — to protect the people from unconsti-
tutional action under color of state law, “‘whether that action be executive, legis-
lative, or judicial.”

Id. at 242 (quoting in part Ex parte Virginia, 100 U.S. 339, 346 (1879)).

52. See The Federalist No. 51, at 325-27 (J. Madison) (Lodge ed. 1899); Section 1983
and Federalism, supra note 48, at 1135.

53. Obviously there are distinctions, because § 1983 focuses on state action, but the
underlying problem addressed by each is the same.

54. See Owen v. City of Independence, 445 U.S. 622, 667-70 (1980) (Powell, J., dis-
senting) (discussing the competing interests in an employee discharge case); see also Im-
bler v. Pachtman, 424 U.S. 409, 424-28 (1976) (discussing argument for prosecutorial
immunity); Pierson v. Ray, 386 U.S. 547, 554 (1967) (discussing need for judicial immu-
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For instance, state officials threatened with potential personal liability
under section 1983 may feel constrained in the vigorous performance of
their duties.>> In addition, the Supreme Court has recognized that the
public interest in attracting and retaining good employees might be un-
dermined by the threat of section 1983 litigation.’® The Court has ad-
dressed these problems and has resolved the conflicts through a
framework of defenses and immunities that state actors may employ to
avoid liability.>” Thus, it has avoided modifying the nature of the section
1983 action by imposing the burden of establishing a valid immunity or
defense on the defendant.>®

Finally, there is a sense that the character of much of today’s section
1983 litigation trivializes the concept of constitutional redress and sub-
verts the noble purposes of the statute.>® Plaintiffs using the due process
clause of the fourteenth amendment as a vehicle for maintaining an ac-
tion in federal court with all the attributes of common law tort and few
attributes of constitutional dimension have raised fears that the four-
teenth amendment would become a “font of [federal] tort law.”%® Be-
cause the jurisdictional counterpart to section 1983 requires no minimum
amount in controversy,®' many apparently inconsequential cases have
reached the federal courts. The greatest concern and frustration has
been caused by prisoner property deprivation cases.® Prisoners have

nity); Tenney v. Brandhove, 341 U.S. 367, 376-77 (1951) (discussing legislators’ need for
immunity).

55. See Briscoe v. LaHue, 460 U.S. 325, 343-44 (1983); Harlow v. Fitzgerald, 457
U.S. 800, 814 (1982); see also Jaron, supra note 29, at 3 & nn. 11-14 (collecting literaturc
and conferences discussing liability fears of state and local officials). But see Jaron, supra
note 29, at 25-26 (arguing that fears that liability will impede performance of public du-
ties are exaggerated).

56. See Wood v. Strickland, 420 U.S. 308, 320 (1975).

57. See, e.g., Gomez v. Toledo, 446 U.S. 635 (1980) (police superintendent entitled to
good faith immunity but must raise it as an affirmative defense); Procunier v. Navarette,
434 U.S. 555 (1978) (immunity for prison officials); O’Connor v. Donaldson, 422 U.S.
563 (1975) (immunity for state hospital superintendent); Wood v. Strickland, 420 U.S.
308 (1975) (immunity for school board members); Scheuer v. Rhodes, 416 U.S. 232
(1974) (immunity for Governor and other state officers).

58. Gomez v. Toledo, 446 U.S. 635, 640 (1980).

59. A comparison of the situation in Monroe v. Pape, 365 U.S. 167 (1961), with the
situation in Parratt v. Taylor, 451 U.S. 527 (1981), illustrates this concern. In Monroe,
thirteen Chicago police officers broke into the Monroe home in the middle of the night
without a warrant, forced the couple to stand naked in the living room with their chil-
dren, and ransacked the house. Mr. Monroe was then arrested and held for several hours
on an “‘open charge” and was never informed of the reasons for his arrest. Monroe, 365
U.S. at 169. Parratt involved the claim of a state prison inmate in Nebraska. The inmate,
Taylor, was confined to administrative segregation when a $23.50 hobby package that he
had ordered arrived at the prison. Taylor was not allowed to receive the package while in
segregation and it was subsequently lost. Taylor brought suit in federal district court
against the warden and hobby director for their negligence in setting the policies that
resulted in the loss of his hobby kit. Parratt, 451 U.S. at 529-30.

60. Paul v. Davis, 424 U.S. 693, 701 (1976).

61. 28 U.S.C. § 1343 (3) (1982).

62. See Aldisert, supra note 41, at 566-67; Note, Prisoner Property Deprivations: Sec-
tion 1983 and the Fourteenth Amendment, 52 Ind. L.J. 257, 258-60 (1976).



1986] CONSTITUTIONAL TORTS 13

made constitutional due process claims in federal court for the loss of
civilian shoes,®® tennis shoes,®* cigarettes,®> and toothpaste.®® It is not
surprising that the federal judiciary has strongly objected to devoting its
time to these claims.%” The difficult issue is how to avoid trivializing the
concepts of constitutional protection inherent in section 1983 without se-
riously impairing its utility as a method for protecting essential liberties.

In the past few years, these concerns have led to a judicial habitat less
hospitable to the species of tort liability created in section 1983.%% It ap-
pears that lower federal courts have been addressing section 1983 con-
cerns by superimposing a state of mind or culpability requirement on the
statutory action.®® Although this may be an effective method for reduc-
ing the number of section 1983 cases, it is an illegitimate one. Not only
does it seek to reclassify a statutorily created strict liability species of tort
as one requiring proof of fault, it seeks to change the statutory require-
ments to accomplish aims unrelated to its purpose. The constitutional
tort species cannot survive this kind of assault. Its continued vitality
depends upon a recognition of its strict liability character.

C. Failure to Recognize the Dual Role of the Supreme Court

The Supreme Court has employed techniques that effectively limit the
reach of section 1983,7° but it has never condoned imposing a state of
mind or fault requirement as a part of the prima facie section 1983 case.”*
Rather, it has dealt with the perceived problems in section 1983 litigation
in ways that eliminate many federal causes of action without imposing on
the statute extraneous tort concepts like state of mind.”> This accords
with the Supreme Court’s dual functions in the area of constitutional

63. See Howard v. Swenson, 426 F.2d 277 (8th Cir.) (per curiam), cert. denied, 400
U.S. 948 (1970).

64. See Almond v. Kent, 321 F.Supp. 1225, 1228 (W.D. Va. 1970), rev'd on other
grounds, 459 F.2d 200 (4th Cir. 1972).

65. See Russell v. Bodner, 489 F.2d 280 (3d Cir. 1973).

66. See Weddle v. Director, Patuxent Inst., 436 F.2d 342 (4th Cir. 1970), vacated, 405
U.S. 1036 (1972).

67. See Eisenberg, supra note 43, at 536 nn.240-41 (summarizing objections by jurists
and commentators to trivial § 1983 cases). Bur see id. at 538 (concluding that most pris-
oner plaintiffs do not bring trivial cases).

68. See, e.g., Aldisert, supra note 41, at 563-582; Eisenberg, supra note 43, at 521-22;
A Theory of Negligence, supra note 31, at 696.

69. See supra notes 39-40; see also Davidson v. O’Lone, 752 F.2d 817 (3d Cir. 1984),
aff'd sub nom. Davidson v. Cannon, 106 S. Ct. 668 (1986); Mills v. Smith. 656 F.2d 337
(8th Cir. 1981); Gager v. **Bob Seidel,” 300 F.2d 727 (D.C. Cir.), cert. denicd, 370 U.S.
959 (1962).

70. See Blackmun, Section 1983 and Federal Protection of Individual Rights—Will the
Statute Remain Alive or Fade Away?, 60 N.Y.U. L. Rev. 1 (1985) (discussing narrow
construction of § 1983 in recent Supreme Court cases): Civil Rights Docket. supra note
46, at 1037 & n.10 (enumerating ways the Court has restricted § 1983 actions).

71. See infra notes 127-43 and accompanying text.

72. Notably, the Court has limited constitutional tort through its restrictive interpre-
tation of the Constitution. See infra notes 152-77 and accompanying text.
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tort.”> On the one hand, as an interpreter of the statute, the Court has a
limited role as an examiner and classifier of the species of tort liability
created by Congress in section 1983.7* On the other hand, as interpreter
of the Constitution, the Court has the power to shape the future evolu-
tionary course of the constitutional tort species through the creation of
constitutional doctrine. In its role as statutory exponent, the Court has
never deviated from its position that the statute has no independent state
of mind element.”® As constitutional interpreter, however, the Court has
demonstrated that state of mind may play a vital role in the determina-
tion of whether a constitutional violation has occurred.”® State of mind
in this context makes it more difficult to establish the statutory require-
ment of a constitutional violation by narrowing the scope of the
Constitution.

The Supreme Court’s restrictive approach to the Constitution reduces
significantly the number of successful section 1983 claims. Indeed, it
sometimes appears that current constitutional doctrine is evolving for the
sole purpose of cutting down the number of section 1983 cases.”” If this
is the sole motivation behind the Court’s present approach to constitu-
tional interpretation, its illegitimacy is patent. Certainly the current
trend has the potential to limit protection of important liberties.”®

The positive feature of the Court’s approach, however, is that by limit-
ing the state of mind inquiry to the issue of whether there has been a
constitutional violation, it preserves the strict liability character of the
statutory action. This approach to constitutional interpretation should
have no impact on the essential elements of the section 1983 claim. The
statutory action still requires only a showing of a constitutional violation
caused by one acting under color of state law.

73. See supra notes 11-13 and accompanying text.

In another context the Court has distinguished between its two roles as follows:
Statutory rights and obligations are established by Congress, and it is entirely
appropriate for Congress, in creating these rights and obligations, to determine
in addition who may enforce them and in what manner. . . . In each case, how-
ever, the question is the nature of the legislative intent informing a specific stat-
ute. . . . The Constitution, on the other hand, does not “partake of the prolixity
of a legal code.” . .. One of “its important objects,” is the designation of rights.
And in “its great outlines,” the judiciary is clearly discernible as the primary
means through which these rights may be enforced.

Davis v. Passman, 442 U.S. 228, 241 (1979) (citations omitted).

74. See Patsy v. Board of Regents, 457 U.S. 496, 512-14 (1982).

75. See, e.g., Daniels v. Williams, 106 S. Ct. 662, 663 (1986); Parratt v. Taylor, 451
U.S. 527, 534 (1981); Monroe v. Pape, 365 U.S. 167, 187 (1961).

76. See Daniels v. Williams, 106 S. Ct. 662, 664-65 (1986); Estelle v. Gamble, 429
U.S. 97, 106 (1976).

77. See Blackmun, supra note 70, at 2-3; Eisenberg, supra note 43, at 521 nn.164-65;
Friedman, Parratt v. Taylor: Opening and Closing the Door on Section 1983, 9 Hastings
Const. L.Q. 545, 553-54 (1982); Kupfer, Restructuring the Monroe Doctrine: Current Lit-
igation Under Section 1983, 9 Hastings Const. L.Q. 463, 472-73 (1982); Civil Rights
Docket, supra note 46, at 1055-56.

78. See infra notes 194-212 and accompanying text.
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Unfortunately, the distinction between the Court’s two functions in
section 1983 litigation has not been clear, resulting in confusion as to the
true characteristics of the constitutional species.” Courts and commenta-
tors are troubled by perceptions of an overwhelming number of section
1983 cases, sensitive to consequent problems in section 1983 litigation,3°
and uncertain about the continued validity of constitutional tort.?' In
the face of these concerns and lacking clear guidance from the Supreme
Court, the lower courts have used their own methods to distinguish cases
claiming a constitutional injury that meet section 1983’s requirements
from those that do not. Courts have frequently focused on whether the
defendant acted with a particular state of mind in depriving the section
1983 plaintiff of a constitutional right. The results have been far from
consistent and considerable conflict continues in the circuit courts with
respect to the state of mind a plaintiff must allege to establish a prima
facie section 1983 case.’? Only when the federal courts recognize that a
state of mind inquiry has no place in the statutory action will constitu-
tional guarantees receive the evenhanded treatment needed to afford all
citizens consistent protection of essential liberties.

II. EVOLUTION OF THE SPECIES
A. Genealogy of the Statute

The evolution of the species of tort liability created by section 1983
cannot be effectively traced without some understanding of the historical
context of its conception. Section 1 of the Civil Rights Act of 1871,%3
then popularly known as the Ku Klux Klan Act, was enacted in response
to the widespread racial violence that swept the South following the Civil
War.8* The Act’s stated purpose was “to enforce the provisions of the

79. See Cox, Constitutional Duty and Section 1983: A Response, 15 Val. U.L. Rev.
453, 454-458 (1981) (arguing that the federal courts have failed to distinguish between the
constitutional and statutory or common law elements of § 1982 resulting in confusion
and inconsistent development of the statute).

80. See supra notes 41-50 and accompanying text.

81. See supra notes 54-56 and accompanying text.

82. See Kibbe v. City of Springfield, 777 F.2d 801 (1st Cir. 1985), cert. granted, 106 S.
Ct. 1374 (1986); Wellington v. Daniels, 717 F.2d 932 (4th Cir. 1983); Languirand v.
Hayden, 717 F.2d 220 (5th Cir. 1983), cert. denied, 467 U.S. 1215 (1984); Hays v. Jeffer-
son County, 668 F.2d 869 (6th Cir.), cert. denied, 459 U.S. 833 (1982); Williams v. Kel-
ley, 624 F.2d 695 (5th Cir. 1980), cert. denied, 451 U.S. 1019 (1981); Beard v. Mitchell,
604 F.2d 485 (7th Cir. 1979); Fulton Mkt. Cold Storage Co. v. Cullerton, 582 F.2d 1071
(7th Cir. 1978), cert. denied, 439 U.S. 1121 (1979); O’Grady v. City of Montpelier, 573
F.2d 747 (2d Cir. 1978); Pitts v. Griffin, 518 F.2d 72 (8th Cir. 1975); Russell v. Bodner,
489 F.2d 280 (3d Cir. 1973); Johnson v. Glick, 481 F.2d 1028 (2d Cir.), cert. denied, 414
U.S. 1033 (1973); Carter v. Carlson, 447 F.2d 358 (D.C. Cir. 1971), rev'd, 409 U.S. 418
(1973); Madison v. Manter, 441 F.2d 537 (iIst Cir. 1971); Howard v. Swenson, 426 F.2d
277 (8th Cir.), cert. denied, 400 U.S. 948 (1970); Whirl v. Kern, 407 F.2d 781 (5th Cir.
1968), cert. denied, 396 U.S. 901 (1969); Striker v. Pancher, 317 F.2d 780 (6th Cir. 1963).

83. Civil Rights Act of 1871, ch. 22, § I, 17 Stat. 13 (current version at 42 U.S.C.
§ 1983 (1982)).

84. The Act’s intended impact was much broader than the popular name suggested.
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fourteenth amendment to the Constitution”®’ that had recently been rati-
fied. The extensive congressional debates indicate that the Act’s chief
targets were abuses by representatives of state governments under dis-
criminatory laws and the failure of southern law officials to enforce ex-
isting laws.3®

The Ku Klux Klan was a major source of violence in the post bellum South. The remedy
that Congress created, however, was only partly aimed at the Klan. The Act attacked the
Klan and other violent groups granting an action against *‘those who representing a State
in some capacity were unable or unwilling to enforce a state law.” Monroe v. Pape, 365
U.S. 167, 176 (1961) (emphasis in original); see Section 1983 and Federalism, supra note
48, at 1154 (“the Act was aimed at least as much at the abdication of law enforcement
responsibilities by Southern officials as it was at the Klan’s outrages”).

85. Civil Rights Act of 1871, ch. 22, 17 Stat. 13 (current version at 42 U.S.C. § 1983
(1982)).

86. The Civil Rights Act of 1871, part of which is now codified in 42 U.S.C. § 1983,
was a response to the organized violence that was rampant throughout the southern
states after the end of the Civil War. See Section 1983 and Federalism, supra note 48, at
1153-56; Civil Rights Docket, supra note 46, at 1038. From 1866 to 1879 a significant
amount of this activity was directed against the black population and the military govern-
ments established by the North in the southern states. By 1871 the federal troops had
withdrawn and state governments were re-established. See Globe App., supra note 50, at
71 (1871) (speech of Rep. Blair of Michigan). In many areas, the whites found them-
selves outnumbered by blacks who aligned themselves with the radical Republicans of the
North. Klan violence became widespread. The Klan acted with the support of local
governments in some areas and in spite of the government in other areas. Of the southern
and border states, only Virginia seemed free of organized Klan violence. While the vio-
lence and threats were directed primarily at blacks in an effort to prevent them from
gaining political and economic equality, the Klan also employed violence against the
loyal republicans, whites whose sympathies were with the North. See Globe App., supra
note 50, at 277 (speech of Rep. Porter). In response to the increasing violence and the
inability or unwillingness of state governments to control the situation, President Grant
sent a message to Congress asking for legislation to deal with the crisis. The message
read:

A condition of affairs now exists in some States of the Union rendering life
and property insecure and the carrying of the mails and the collection of the
revenue dangerous. The proof that such a condition of affairs exists in some
localities is now before the Senate. That the power to correct these evils is
beyond the control of State authorities, I do not doubt. That the power of the
Executive of the United States, acting within the limits of existing laws, is suffi-
cient for present emergencies, is not clear. Therefore I urgently recommmend
such legislation as in the judgment of Congress shall effectually secure life, lib-
erty, and property, and the enforcement of law in all parts of the United States.

Globe App., supra note 50, at 226.

Legislation was introduced by Representative Shellabarger of Ohio, “'to enforce the
provisions of the fourteenth amendment to the Constitution of the United States.” Globe,
supra note 50, at xxiii. On March 28, 1871, Representative Shellabarger addressed the
House regarding this new civil rights legislation, “[t]he measure is one . . . which does
affect the foundations of the Government itself, which goes to every part of it, and
touches the liberties and the rights of all the people, and doubtless the destinies of the
Union.” Globe App., supra note 50, at 67.

Representative Shellabarger then addressed the question of interpreting the first sec-
tion, now § 1983, as follows:

I have a single remark to make in regard to the rule of interpretation of those
provisions of the Constitution under which all the sections of the bill are
framed. This act is remedial, and in aid of the preservation of human liberty
and human rights. All statutes and constitutional provisions authorizing such
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Thus, the predecessor to section 1983 was born of a necessity to ad-
dress a particularized crisis in the South. Importantly, however, the leg-
islative history reveals that the drafters saw beyond the immediate
problem the Act addressed and intended to create a law with tremendous
potential for providing redress in federal court for those deprived of indi-
vidual liberties protected by the Constitution.®’

statutes are liberally and beneficiently construed. It would be most strange and,
in civilized law, monstrous were this not the rule of interpretation.
Globe App., supra note 50, at 68.

The opposition to many parts of H.R. 320 was intense. The opposition responses
ranged from cries of partisan politics, an attempt to destroy the Democratic party in the
South, to denials that Klan violence still existed or was beyond the control of the states.
See, e.g., Globe App., supra note 50, at 74-77 (Speech of Representative Wood of New
York including statements from southern state governors indicating that peaceful condi-
tions had been restored). Sufficient evidence existed to show that the violence was indeed
out of control. See S. Rep. No. 1, 42nd Cong., 1st Sess. (1871) (a detailed report of
investigations into the Klan violence in the South against blacks and white Republicans).

As was clearly pointed out the victims of this organized violence found themselves with
no recourse in the state courts.

Plausibly and sophistically it is said the laws of North Carolina do not discrimi-
nate against [negroes and Union sympathizers]; that the provisions in favor of
rights and liberties are general; that the courts are open to all; that juries, grand
and petit, are commanded to hear and redress without distinction as to color,
race, or political sentiment.

But it is a fact, asserted in the report, that of the hundreds of outrages com-
mitted upon loyal people through the agency of this Ku Klux organization not
one has been punished. . . . [The laws] only fail in efficiency when a man of
known Union sentiments, white or black, invokes their aid. Then Justice closes
the door of her temples. Frightful murders, whippings, and robberies may oc-
cur where these are the subjects; and the arm of justice is paralyzed.

Globe, supra note 50, at 505 (speech of Sen. Pratt of Indiana).

After a tremendous amount of debate the bill was passed. It was sent to the Senate
where, again, there was much debate. The bill was amended and passed by the Senate. A
conference report was rejected by the House and a second conference was required before
both Houses finally approved the legislation.

87. For example, Representative Shellabarger in explaining the function of § 1 of the
Act stated:
[Section 1] not only provides a civil remedy for persons whose former condition
may have been that of slaves, but also to all people where, under color of State
law, they or any of them may be deprived of rights to which they are entitled
under the Constitution by reason and virtue of their national citizenship.
Globe App., supra note 50, at 68 (emphasis added); see also, Mitchum v. Foster, 407 U.S.
225, 239 (1972) (“Section 1983 opened the federal courts to private citizens, offering a
uniquely federal remedy against incursions under the the claimed authority of state law
upon rights secured by the Constitution and laws of the Nation.™).

While the sponsor of the original bill, Representative Shellabarger, made no reference
to a state of mind requirement for § 1, the concern about liability without fault was al-
luded to by at least two opponents of the bill in the House.

Representative Whitthorne, of Tennesse, warned of what he considered the dangers of
this section to a state employee who acts without fault:

It will be noted that by the first section suits may be instituted without regard to
amount or character of claim by any person within the limits of the United
States who conceives that he has been deprived of any right, privilege, or immu-
nity secured him by the Constitution of the United States, under color of any
law, statute, ordinance, regulation, custom, or usage of any State. That is to
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Although the statute was sufficiently broad to carry out the drafters’
noble purposes, the breadth of its language also invited interpretations
that narrowed its scope.®® Courts remained cautious about expansion of
the federal government’s powers and were often hostile to Reconstruc-
tion legislation.®* One major blow to the effectiveness of the Act was an
early determination that unauthorized conduct of state officers was not
“state action.”®® This conclusion effectively precluded the federal courts

say, that if a police officer of the city of Richmond or New York should find a

drunken negro or white man upon the streets with loaded pistol flourishing it,

. . . and by virtue of any ordinance, law, or usage, either of city or State, he

takes it away, the officer may be sued, because the right to bear arms is secured

by the Constitution, and such suit brought in distant and expensive tribunals.
Globe, supra note 50, at 337.

Representative Arthur of Kentucky expressed these concerns even more clearly.
[I]f the Legislature enacts a law, if the Governor enforces it, if the judge upon
the bench renders a judgment, if the sheriff levy an execution, execute a writ,
serve a summons, or make an arrest, all acting under a solemn, official oath,
though as pure in duty as a saint and as immaculate as a seraph, for a mere
error of judgment, they are liable, and most certain, at the suit of any knave,
plain or colored, under the pretext of the deprivation of his rights, privileges,
and immunities as a citizen, par excellence, of the United States, to be summa-
rily stripped of official authority, dragged to the bar of a distant and unfriendly
court, and there placed in the pillory of vexations, expensive, and protracted
litigation, and heavy damages and amercements, destructive of health and ex-
haustive of means, for the benefit of unscrupulous adventurers of venal minions
of power.

Globe, supra note 50, at 365.

In spite of these concerns that state actors could be held liable for any act under color
of state law violative of a consititutional right, the House and Senate passed § 1 without
inserting a state of mind requirement.

88. See D. Currie, Federal Courts 490 (3d ed. 1982); Eisenberg, supra note 43, at 492;
Gressman, The Unhappy History of Civil Rights Legislation, 50 Mich. L. Rev. 1323, 1342-
43 (1952).

89. See, e.g., Hammer v. Dagenhart, 247 U.S. 251 (1918); United States v. E.C.
Knight Co., 156 U.S. 1 (1895); see also Section 1983 and Federalism, supra note 48, at
1156-67.

90. Barney v. City of New York, 193 U.S. 430, 438-39 (1904); see Section 1983 and
Federalism, supra note 48, at 1159-60. There is some question of whether the Court ever
really “held” that the action of state officers in violation of state law could not constitute
the state action required under the fourteenth amendment. In Barney, for example, the
Court only implied that conduct in violation of state law could not be “state action.” The
opinion read:

[The complaint] proceeded on the theory that the construction . . . was not only
not authorized, but was forbidden by the legislation, and hence was not action
by the State of New York within the intent and meaning of the Fourtesnth
Amendment . . . Complainant’s grievance was that the law of the State had
been broken, and not a grievance inflicted by action of the legislative or execu-
tive or judicial department of the State; and the principle is that it is for the
state courts to remedy acts of state officers done without the authority of or
contrary to state law.
193 U.S. at 437-38 (citations omitted).

Despite the lack of a conclusive decision of the applicability of the fourteenth amend-
ment to state officer action, it was simply assumed that state officer action in violation of
state law could not be state action. See Monroe v. Pape, 365 U.S. 167, 212-17 nn.19-22
(1961) (Frankfurter, J., dissenting in part) (discussing prior cases).
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from addressing cases involving the most abusive behavior of state offi-
cials. In addition, in the Slaughter-House Cases,”* the Supreme Court
interpreted the fourteenth amendment’s “rights, privileges and immuni-
ties” clause to include only those rights correlative to the existence of
national government,®? thereby eliminating most civil rights from its pur-
view.”* This construction of “rights, privileges and immunities” limited
the effectiveness of section 1983 because it contained identical lan-
guage.®* These early restrictive interpretations rendered section 1983 an
ineffective tool for the vindication of constitutional rights. As a result,
only a handful of cases were brought under the statute in the first five
decades following its enactment.”®

In the early part of the twentieth century, Jim Crow laws® in the
southern states were attacked through section 1983 cases to redress viola-
tions of black voting rights.”” These cases involved action taken pursu-
ant to state statutes, so the “under color of state law” requirement was
clearly satisfied.®® For most violations of civil rights, however, the earlier
conclusion that acts of state officials that went beyond their representa-
tive authority was not “‘under color of state law” continued to prevent
full implementation of section 1983.°° Thus, for nearly a century, the
broad guarantees of personal liberty expressed in the fourteenth amend-
ment remained largely unenforced by section 1983.

B. The Species Takes a Tort Shape—Monroe v. Pape

It was not until 1961, nine decades after the passage of the Civil Rights
Act, that the Supreme Court laid the groundwork for a broad application
of the remedies provided in section 1983 for constitutional deprivations.

91. 83 U.S.(16 Wall.)36 (1873). The Louisiana legislature had passed an act that
granted a corporation the exclusive right to maintain slaughter-houses. Independent
butchers attacked the statutory monopoly, arguing that it violated the thirteenth and
fourteenth amendments. The Court upheld this statute as a proper use of a state’s police
powers, and found no violation of the thirteenth or fourteenth amendments.

92. Id. at 78-80.

93. See Gressman, supra note 88, at 1337-38.

94. Cf. United States v. Cruikshank, 92 U.S. 542 (1875) (interpreting the criminal
counterpart of 42 U.S.C. § 1983).

95. See Section 1983 and Federalism, supra note 48, at 1161 n.139 (Between 1871 and
1920, only 21 cases were brought under § 1983).

96. “Jim Crow” laws were enacted to prevent blacks from voting. These laws im-
posed certain criteria, such as literacy tests, as voting requirements. The effect was to
exclude from the right of suffrage as many black persons as possible without excluding
many whites. See Section 1983 and Federalisim, supra note 48, at 1161. For a contempo-
rary discussion of such laws, see Monnet, The Latest Phase of Negro Disfranchisement, 26
Harv. L. Rev. 42 (1912).

97. E.g., Lane v. Wilson, 307 U.S. 268 (1939); Nixon v. Herndon, 273 U.S. 536
(1927); Guinn v. United States, 238 U.S. 347 (1915); Giles v. Harris, 189 U.S. 475 (1903).

98. See Lane v. Wilson, 307 U.S. 268, 274 (1939); Nixon v. Herndon, 273 U.S. 536,
541 (1927).

99. See Gressman, supra note 88, at 1337-38; Section 1983 and Federalism, supra note
48, at 1161.
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In Monroe v. Pape'® the Supreme Court analyzed the creature that Con-
gress had created in section 1983 and revealed its tort characteristics.
The horror story of terror, outrage and humiliation at the hands of the
police that gave rise to the Monroe decision was remarkably reminiscent
of the abusive treatment of blacks after the Civil War that had originally
prompted passage of the Civil Rights Act.'® The case thereby provided
a uniquely appropriate opportunity to test the operation of the statute in
circumstances outside the particular crisis that had impelled its
enactment.

Justice Douglas, writing for the majority in Monroe, sought to deter-
mine the proper reach of section 1983 through an extensive investigation
of the legislative history of the statute.!®> The Court reanalyzed the
“under color of state law” requirement and rejected the claim that plain-
tiffs had not stated a cause of action under section 1983 because no law
had authorized defendants’