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Appellant is serving a sentence of 18 years to life upon his conviction by plea to Murder in 

the Second Degree.  The instant offense involved the Appellant, high on crack cocaine, attacking 

a woman, stabbing her multiple times and slicing her throat so deeply that she was nearly 

decapitated.  In the instant appeal, Appellant, through counsel, challenges the March 2021 

determination of the Board, denying release and imposing a 24-month hold on the following 

grounds: (1) the Board impermissibly denied release based on the crime without properly 

considering other factors such as his institutional achievements and remorse; (2) the Board failed 

to comply with the 2011 amendments requiring a future-focused analysis; and (3) the Board 

improperly resentenced the Appellant.   

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward 

for good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such incarcerated individual is released, he will live and remain at 

liberty without violating the law, and that his release is not incompatible with the welfare of society 

and will not so deprecate the seriousness of his crime as to undermine respect for the law.” Executive 

Law § 259-i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of 

Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014). Executive Law § 259-i(2)(c)(A) 

requires the Board to consider factors relevant to the specific incarcerated individual, including, but 

not limited to, the individual’s institutional record and criminal behavior. People ex rel. Herbert v. 

New York State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).  

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner 

is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th 

Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. 

New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). 

The Board need not explicitly refer to each factor in its decision, nor give them equal weight. Matter 

of Schendel v. Stanford, 185 A.D.3d 1365, 1366, 126 N.Y.S.3d 428, 429 (3rd Dept. 2020); Matter 

of Campbell v. Stanford, 173 A.D.3d 1012, 1015, 105 N.Y.S.3d 461 (2d Dept. 2019). In the 

absence of a convincing demonstration that the Board did not consider the statutory factors, it must 

be presumed that the Board fulfilled its duty.  Matter of McLain v. New York State Div. of Parole, 

204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. of 

Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990). 

 

The record as a whole, including the interview transcript, reflects that the Board considered 

the appropriate factors including: the instant offense of Murder in the Second Degree; the 

Appellant’s criminal history; Appellant’s institutional efforts including programming in ART and 
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 Appellant’s poor disciplinary record related to his continued drug use in prison; and the 

Appellant’s release plans.  The Board also had before it and considered, among other things, the 

pre-sentence investigation report, the sentencing minutes, Appellant’s detailed case plan, the 

COMPAS instrument, and the Appellant’s parole packet and letters of support/assurance.  The 

facility requested official statements. A letter from the District Attorney was received and 

reviewed by the Board.  

 

As the weight to be assigned each statutory factor is within the Board’s discretion, it 

committed no error by emphasizing the severity of the incarcerated individual’s offense over the 

other factors it properly considered.  See Matter of Robinson v. New York State Bd. of Parole, 162 

A.D.3d 1450, 81 N.Y.S.3d 235 (3d Dept. 2018); Matter of Jones v. New York State Dep’t of Corr. 

& Cmty. Supervision, 151 A.D.3d 1622, 57 N.Y.S.3d 265 (4th Dept. 2017); Matter of King v. 

Stanford, 137 A.D.3d 1396, 26 N.Y.S.3d 815 (3d Dept. 2016); Matter of Kirkpatrick v. Travis, 5 

A.D.3d 385, 772 N.Y.S.2d 540 (2d Dept. 2004); Matter of Walker v. Travis, 252 A.D.2d 360, 676 

N.Y.S.2d 52 (1st Dept. 1998).  The Board is permitted to consider, and place greater emphasis on, 

the brutal and heinous nature of the offense.  Executive Law § 259-i(2)(c)(a); Matter of Applegate v. 

New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); Matter of 

Olmosperez v. Evans, 114 A.D.3d 1077, 1078, 980 N.Y.S.2d 845, 846 (3d Dept. 2014), affd 26 

N.Y.3d 1014, 21 N.Y.S.3d 686 (2015); Matter of Almeyda v. New York State Div. of Parole, 290 

A.D.2d 505, 736 N.Y.S.2d 275 (2d Dept. 2002); Matter of Garcia v. New York State Div. of 

Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).   

Although the Board placed emphasis on the crime, the record reflects it also considered 

other appropriate factors and it was not required to place equal weight on each factor considered.  

Matter of Peralta v. New York State Bd. of Parole, 157 A.D.3d 1151, 69 N.Y.S.3d 885 (3d Dept. 

2018).  Here, the Board discussed the Appellant’s institutional record, and programing, education and 

vocational record at length during the interview.  Additionally, the Board’s decision specifically 

mentions the Appellant’s achievements in those areas, as well as his case plan and release plans, and 

letters of support.  The Appellant’s disciplinary record, which included several drug related violations 

was also considered by the Board.  The on-going nature of Appellant’s drug use was properly 

considered.  See Matter of Washington v. Annucci, 144 A.D.3d 1541, 41 N.Y.S.3d 808 (4th Dept. 

2016).  The Board may place greater weight on an incarcerated individual’s disciplinary record 

even though infractions were incurred earlier in the individual’s incarceration.  Matter of Karlin v. 

Cully, 104 A.D.3d 1285, 1286, 960 N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Warmus v. 

New York State Dep’t of Corrs. & Cmty. Supervision, Index No. 7516-17, Decision, Order & 

Judgment dated Sept. 10, 2018 (Sup. Ct. Albany Co.) (O’Connor, A.S.C.J.).   
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The 2011 amendments require procedures incorporating risk and needs principles to 

“assist” the Board in making parole release decisions.  Executive Law § 259–c(4). The Board 

satisfies this requirement in part by using the COMPAS instrument.  Matter of Montane v. Evans, 

116 A.D.3d 197, 202, 981 N.Y.S.2d 866, 870 (3d Dept. 2014); see also Matter of Hawthorne v. 

Stanford, 135 A.D.3d 1036, 1042, 22 N.Y.S.3d 640, 645 (3d Dept. 2016); Matter of LeGeros v. 

New York State Bd. of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of 

Robles v. Fischer, 117 A.D.3d 1558, 1559, 985 N.Y.S.2d 386, 387 (4th Dept. 2014).  This is 

encompassed in the Board’s regulations.  9 N.Y.C.R.R. § 8002.2(a).   However, the COMPAS is 

not predictive and was never intended to be the sole indicator of risk and needs as the Board gets 

risk and needs information from a variety of sources, including the statutory factors and the 

interview.  Notably, the 2011 amendments did not eliminate the requirement that the Board 

conduct a case-by-case review of each incarcerated individual by considering the statutory factors 

including the instant offense.  The amendments also did not change the three substantive standards 

that the Board is required to apply when deciding whether to grant parole.  Executive Law 

§ 259-i(2)(c)(A).  Thus, the COMPAS cannot mandate a particular result.  Matter of King v. 

Stanford, 137 A.D.3d 1396, 26 N.Y.S.3d 815 (3d Dept. 2016).  Rather, the COMPAS is an 

additional consideration that the Board must weigh along with the statutory factors for the purposes 

of deciding whether the three standards are satisfied.  See Matter of Rivera v. N.Y. State Div. of 

Parole, 119 A.D.3d 1107, 1108, 990 N.Y.S.2d 295 (3d Dept. 2014); accord Matter of Dawes v. 

Annucci, 122 A.D.3d 1059, 994 N.Y.S.2d 747 (3d Dept. 2014); see also Matter of Gonzalvo v. 

Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017).   The Board is not required to give 

the COMPAS and case plan greater weight than the other statutory factors.  Matter of Gonzalvo v. 

Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017); accord Matter of Lewis v. Stanford, 

153 A.D.3d 1478, 59 N.Y.S.3d 726 (3d Dept. 2017). 

 

Appellant’s assertion that the denial of parole release amounted to an improper 

resentencing is without merit inasmuch as the Board fulfilled its obligation to determine the 

propriety of release per Executive Law § 259-i(2)(c)(A) and after considering the factors set forth 

therein.  Executive Law § 259 et seq.; Penal Law § 70.40; Matter of Murray v. Evans, 83 A.D.3d 

1320, 920 N.Y.S.2d 745 (3d Dept. 2011); Matter of Crews v. New York State Exec. Dept. Bd. of 

Parole Appeals Unit, 281 A.D.2d 672, 720 N.Y.S.2d 855 (3d Dept. 2001).  The Board was vested 

with discretion to determine whether release was appropriate notwithstanding the minimum period 

of incarceration set by the Court.  Matter of Burress v. Dennison, 37 A.D.3d 930, 829 N.Y.S.2d 

283 (3d Dept. 2007); Matter of Cody v. Dennison, 33 A.D.3d 1141, 1142, 822 N.Y.S.2d 677 (3d 

Dept. 2006), lv. denied, 8 N.Y.3d 802, 830 N.Y.S.2d 698 (2007).  The appellant has not in any 

manner been resentenced.  Matter of Mullins v. New York State Bd. of Parole, 136 A.D.3d 1141, 

1142, 25 N.Y.S.3d 698 (3d Dept. 2016). 
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The Board’s decision satisfied the criteria set out in Executive Law § 259-i(2)(a) and 9 

N.Y.C.R.R. § 8002.3(b), as it was sufficiently detailed to inform the incarcerated individual of the 

reasons for the denial of parole.  Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 

996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); Matter of Kozlowski v. New York State Bd. of Parole, 

108 A.D.3d 435, 968 N.Y.S.2d 87 (1st Dept. 2013); Matter of Little v. Travis, 15 A.D.3d 698, 788 

N.Y.S.2d 628 (3d Dept. 2005). The Board addressed many of the factors and principles considered 

in individualized terms and explained those that ultimately weighed most heavily in its 

deliberations. 

 

 

 

Recommendation:  Affirm. 
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