Fordham Law School

FLASH: The Fordham Law Archive of Scholarship and History

Parole Administrative Appeal Decisions Parole Administrative Appeal Documents

May 2022

Administrative Appeal Decision - Pough, Kevin (2018-12-28)

Follow this and additional works at: https://ir.lawnet.fordham.edu/aad

Recommended Citation
"Administrative Appeal Decision - Pough, Kevin (2018-12-28)" (2022). Parole Information Project
https://ir.lawnet.fordham.edu/aad/789

This Parole Document is brought to you for free and open access by the Parole Administrative Appeal Documents
at FLASH: The Fordham Law Archive of Scholarship and History. It has been accepted for inclusion in Parole
Administrative Appeal Decisions by an authorized administrator of FLASH: The Fordham Law Archive of
Scholarship and History. For more information, please contact tmelnick@law.fordham.edu.


https://ir.lawnet.fordham.edu/
https://ir.lawnet.fordham.edu/aad
https://ir.lawnet.fordham.edu/ad_app_docs
https://ir.lawnet.fordham.edu/aad?utm_source=ir.lawnet.fordham.edu%2Faad%2F789&utm_medium=PDF&utm_campaign=PDFCoverPages
https://ir.lawnet.fordham.edu/aad/789?utm_source=ir.lawnet.fordham.edu%2Faad%2F789&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tmelnick@law.fordham.edu

Administrative Appeal Decision Notice

Inmate Name: POUGH, KEVIN Facility: Woodbourne Correctional Facility

NYSID No.- Appeal Control #: 04-100-18 B

Dept. DIN#: 90A6507

Appearances: .

For the Board, the Appeals Unit

For Appellant:
Steven N. Mogel, Esq.
457 Broadway, Suite 16A
Monticello, New York 12701

Board Member(s) who participated in appealed from decision: Alexander, Demosthenes, Shapiro.

Decision appealed from: 3/2018 Denial of Discretionary Release; 18-month hold.

Pleadings considered:
Brief on behalf of the Appellant submitted on: October 19, 2018.
Statement of the Appeals Unit’s Findings and Recommendation.

Documents relied upon: _ _
Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole Board Release:
Decision Notice (Form 9026), COMPAS instrument, Offender Case Plan.

Final Determination: The undersigned have determined that the decision from which this appeal was taken

ﬁd the same is hereby ‘
Affirmed ___ Reversed for De Novo Interview ____ Modified to

IS oner

/ “UV\«/‘ \/fﬁrmed ___Reversed for De Novo Interview ___ Modified to

Wdﬁe |
% 4ﬁrmed ___Reversed for De Novo Interview Modified to

%@frﬁssi&fr A

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.

This Final Determination, the related Statement of the Appeals Unit’s Fmdmgs and the separafe findings of
the Parole Board, if any, were mailed to the Inmate and the Inmate’s Counsel, if any, on lx 328' 4’&5 A

" Distribution: Appeals Unit — Inmate - Inmate’s Counsel - Inst. Parole File - Central File
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STATE OF NEW YORK - BOARD OF PAROLE

STATEMENT OF APPEALS UNIT FINDINGS & RECOMMENDATION
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Appellant raises various issues in the brief submitted in support of the administrative appeal
initiated following the Board of Parole’s decision to deny his immediate release to community
supervision following an interview held on or about March 13, 2018. The Appeals Unit has
reviewed each of the issues raised by Appellant and finds that the issues have no merit.

The issues raised by Appellant are as follows: (1) the Board’s decision was not made in
accordance with applicable legal authority; (2) the Board’s decision was tantamount to a
resentencing of Appellant; and (3) the Board did not sufficiently consider Appellant’s institutional
accomplishments when making its determination to deny his immediate release back into the
community.

As to the two issues raised by Appellant in his brief, the legal standard governing the
decision-making process of the Board when assessing the suitability of an inmate’s possible release
to community supervision is: (1) whether or not there is a reasonable probability that the inmate,
if released, will live and remain at liberty without violating the law; (2) whether or not the inmate’s
release is incompatible with the welfare of society; and (3) whether or not the inmate’s release will
so deprecate the seriousness of the crime as to undermine respect for law. See Executive Law
§§259-c(4), 259-1(2)(c)(A); Robles v. Dennison, 745 F. Supp. 2d 244 (W.D.N.Y. 2010); Matter of
Hamilton v. New York State Div. of Parole, 119 A.D.3d 1268 (3d Dept. 2014). In the instant case,
the Board considered each of these three factors and specifically relied upon factors (2) and (3) in
making its determination to deny Appellant’s release to community supervision and further found
that it was not convinced that Appellant would live and remain at liberty without violating the law.

“Clearly, the Board of Parole has been vested with an extraordinary degree of responsibility
in determining who will go free and who will remain in prison, and a [inmate] who seeks to obtain
judicial review on the grounds that the Board did not properly consider all of the relevant factors,
or that an improper factor was considered, bears a heavy burden.” Garcia v. New York State Div.
of Parole, 239 A.D.2d 235, 239 (1st Dep't 1997) (emphasis added). See also Matter of Phillips v.
Dennison, 41 A.D.3d 17 (1% Dept. 2007).

Unless Appellant is able to demonstrate convincing evidence to the contrary, the Board is
presumed to have acted properly in accordance with statutory requirements, and judicial
intervention is warranted only when there is a showing of irrationality to the extent that it borders
on impropriety. Matter of Jackson v. Evans, 118 A.D.3d 701 (2d Dept. 2014); Matter of Williams v.
New York State Div. of Parole, 114 A.D.3d 992 (3rd Dept. 2014); Matter of Thomches v. Evans,
108 A.D.3d 724 (2d Dept. 2013).



https://web2.westlaw.com/find/default.wl?mt=430&db=1000078&docname=NYEXS259-I&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2031151572&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=96FDE8C0&rs=WLW15.04
https://web2.westlaw.com/find/default.wl?mt=430&db=1000078&docname=NYEXS259-I&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2031151572&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=96FDE8C0&rs=WLW15.04
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997110613&pubNum=0000155&originatingDoc=I3af1261f824711e6b86bd602cb8781fa&refType=RP&fi=co_pp_sp_155_239&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_155_239
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997110613&pubNum=0000155&originatingDoc=I3af1261f824711e6b86bd602cb8781fa&refType=RP&fi=co_pp_sp_155_239&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_155_239
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=50NY2D69&originatingDoc=Id962e123d99911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_77&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_77
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&pubNum=605&cite=50NY2D69&originatingDoc=Id962e123d99911d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_605_77&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_605_77
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In determining whether to grant parole to an inmate, the Board is required to consider a
number of statutory factors (see Executive Law §§259-c(4); 259-1(2)(c)(A); 9 NYCRR §8002.2).
In addition, the Board’s decision must detail the reasons for a denial of discretionary release (see
Executive Law §259-i(2)(a)(1)). However, the Board is not required to give each factor it
considered equal weight (Matter of Arena v. New York State Dept. of Corr. & Community
Supervision, 156 A.D.3d 1101 (3d Dept. 2017); Matter of Hill v. New York State Bd. of Parole,
130 A.D.3d 1130 (3d Dept. 2015); Matter of Hamilton v. New York State Div. of Parole, 119
A.D.3d 1268 (3d Dept. 2014); Matter of Vigliotti v. State of N.Y. Exec. Div. of Parole, 98 A.D.3d
789 (3d Dept. 2012); Matter of Stanley v. New York State Div. of Parole, 92 A.D.3d 948 (2d Dept.
2012); Matter of Miller v. New York State Div. of Parole, 72 A.D.3d 690 (2d Dept. 2010)), and its
actual or perceived emphasis on a specific factor is not improper as long as the Board complied with
statutory requirements. Romer v. Dennison, 24 A.D.3d 866 (3d Dept. 2005); Matter of Collado v.
New York State Division of Parole, 287 A.D.2d 921 (3d Dept. 2001); Matter of Rivera v. Executive
Department, Board of Parole, 268 A.D.2d 928 (3d Dept. 2000).

The Board is entitled to afford more weight to the nature and seriousness of the underlying
crime(s) and the inmate’s criminal history than other factors. See Matter of Perez v. Evans, 76
A.D.3d 1130 (3d Dept. 2010). In this regard, the denial of release to community supervision
primarily because of the gravity of the inmate’s crime is appropriate. Karlin v. Alexander, 57 A.D.3d
1156 (3d Dept. 2008); Matter of Alamo v. New York State Div. of Parole, 52 A.D.3d 1163 (3d
Dept. 2008); Matter of Flood v. Travis, 17 A.D.3d 757 (3d Dept. 2005).

The Court of Appeals unanimously affirmed the First Department decision in Matter of Siao-
Pao v. Dennison, 51 A.D.3d 105 (1* Dept. 2008), aff'd, 11 N.Y.3d 777 (2008), in which the Appellate
Court held: (1) it is not improper for the Board to primarily base its decision to deny parole release
on the seriousness of the offense(s); (2) the weight to be assigned to each factor considered by the
Board in making its determination is to be made solely by the Board; (3) parole release should not
granted merely as a reward for good conduct or efficient performance of duties while confined;
and (4) the Board can consider the credibility of statements made by the inmate in regard to
whether full responsibility was taken for the criminal behavior.

So long as the decision denying release to community supervision is made in accordance
with statutory requirements, it is not to be set aside when subject to administrative or judicial review,
particularly given the narrow scope of judicial review of discretionary parole denial
determinations. Matter of Hamilton v. New York State Division of Parole, 119 A.D.3d 1268 (3d
Dept. 2014); Matter of Williams v. New York State Division of Parole, 114 A.D.3d 992 (3d Dept.
2014); Matter of Martinez v. Evans, 108 A.D.3d 815 (3d Dept. 2013).



https://web2.westlaw.com/find/default.wl?mt=430&db=1000078&docname=NYEXS259-I&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2031151572&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=96FDE8C0&rs=WLW15.04
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An inmate is not automatically entitled to release to community supervision merely because
of achievements within a prison’s institutional setting, no matter how numerous. Pearl v. New York
State Div. of Parole, 25 A.D.3d 1058 (3d Dept. 2006); Corley v. New York State Div. of Parole, 33
A.D.3d 1142 (3d Dept. 2006); Rivera v. Travis, 289 A.D.2d 829 (3d Dept. 2001). In addition, per
Executive Law §259-1(2)(c)(A), an application for release to community supervision shall not be
granted merely as a reward for Appellant’s good conduct or achievements while incarcerated. Matter
of Larrier v. New York State Board of Parole Appeals Unit, 283 A.D.2d 700 (3d Dept. 2001).
Therefore, a determination that the inmate’s exemplary achievements are outweighed by the
severity of the crimes is within the Board’s discretion. Matter of Anthony v. New York State
Division of Parole, 17 A.D.3d 301 (1* Dept. 2005); Matter of Kirkpatrick v. Travis, 5 A.D.3d 385
(2d Dept. 2004).

Appellant has the burden of showing that the Board's determination was irrational, bordering
on impropriety, and therefore arbitrary and capricious, before administrative or judicial intervention
is warranted. Matter of Silmon v. Travis, 95 N.Y.2d 470 (2000); Singh v. Dennison, 107 A.D. 3d
1274 (3d Dept. 2013). It is not the function of the Appeals Unit to assess whether the Board gave
proper weight to the relevant factors, but only whether the Board followed applicable legal
authority when rendering its decision, and that is supported, and not contradicted, by the facts in
the record. Matter of Comfort v. New York State Division of Parole, 68 A.D.3d 1295 (3d Dept.
2009); see Matter of Hamilton v. New York State Division of Parole, 119 A.D.3d 1268. The
weight to be accorded each of the requisite factors remains solely a matter of the Parole Board’s
discretion. See Matter of Dolan v. New York State Board of Parole, 122 A.D.3d 1058 (3d Dept.
2014); Matter of Singh v. Evans, 118 A.D.3d 1209 (3d Dept. 2014); Matter of Khatib v. New York
State Board of Parole, 118 A.D.3d 1207 (3d Dept. 2014); Matter of Montane v. Evans, 116 A.D.3d
197 (3d Dept.), leave to appeal granted, 23 N.Y.3d 903, appeal dismissed, 24 N.Y.3d 1052 (2014).
Appellant has not demonstrated any abuse on the part of the Board in its decision-making process that
would warrant a de novo release interview.

Appellant’s claim that the denial of parole release amounted to a resentencing is without
merit. Matter of Crews v. New York State Executive Department Board of Parole Appeals Unit,
281 A.D.2d 672 (3d Dept. 2001).

Recommendation:

It is the recommendation of the Appeals Unit that the Board’s decision be affirmed.
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