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Congress had failed to enact a statute to deal with the issues raised in the
"'Agent Orange" case, the court declined to devise judicially such a
scheme.275 Thus, it appears that federal common law may not be applied
unless the government's interest is essentially monolithic.

The majority's approach confuses the need to find some federal inter-
est to justify applying federal common law with the need to find some
federal interest to determine the content of the common law rule. This
Article maintains that a federal court is free to consider whether to de-
velop a common law rule in appropriate cases.27 6 The federal interest
need not dictate the content of the rule; determining the rule's substance
is the role of the federal courts.2 77 As the "'Agent Orange" majority nec-
essarily conceded, a court is not always going to create a rule promoting
a substantive federal interest.278

For example, in United States v. Standard Oil Co. 2719 the question was
whether the United States could seek indemnification for its expenses
from a private party due to injuries suffered by a United States service-
man."' The Court decided that the question was one of federal common
law because of the government's interest in a uniform rule.28  However,
the Court declined to adopt the rule of liability urged by the govern-
ment,282 believing that it was a matter better decided by Congress.2

1
3

The federal interest in a case not involving the government as a party
might not be readily apparent, and therefore the need for uniformity
might be less apparent. However, as even the "Agent Orange" Second
Circuit majority conceded, 2" federal interests do exist in mass toxic tort
cases.

The distinction between finding a federal interest sufficient to justify
applying federal common law in a choice of law context and finding
enough of an interest sufficient to support federal question jurisdiction is
critical.285 In many federal common law cases, the question is whether

275. See id at 994-95.
276. See supra Part II.
277. See G. Calabresi, A Common Law for the Age of Statutes 163-64 (1982);

Friendly, The Gap in Law Making-Judges Who Can't and Legislators Who Won't, 63
Colum. L. Rev. 787, 788-89 (1963) [hereinafter cited as Friendly II].

278. See In re "Agent Orange," 635 F.2d at 993.
279. 332 U.S. 301 (1947).
280. See id at 302.
281. See id at 307-11.
282. See id at 313-16.
283. See id at 316-17.
284. See In re "Agent Orange," 635 F.2d at 995 ("the federal government has obvious

interests").
285. See In re "Agent Orange" Prod. Liab. Litig., 580 F. Supp. 690, 694-97 (FD.N.Y.

1984). Further, because the Second Circuit was considering the issue of federal common
law in a jurisdictional context rather than in a choice of law context, see supra notes 263-
64 and accompanying text, it never decided whether sufficient federal interests existed
with respect to specific issues in the case so that federal common law could be applied to
those issues. The court was arguably correct in concluding that the federal interests
presented were insufficient to support federal question subject matter jurisdiction, see In
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the case "arises under" federal common law so that federal question sub-
ject matter jurisdiction exists.2"6 Federal question jurisdiction is lim-
ited. 8 7 Thus, when a court needs to decide whether federal common law
exists in order to determine whether there is federal question subject mat-
ter jurisdiction, the plaintiff should be required to demonstrate a signifi-
cant and identifiable federal interest.288

However, when the issue before the court is not subject matter juris-
diction, but rather choice of law, the degree of federal interest required
need not be as high because the federal court already has jurisdiction
over the matter. The federal interest must still outweigh any applicable
state interest but need not meet the threshold required for a federal ques-
tion. Once the case rises to the level of a multi-tort, the court has the
power to imply a federal rule of decision based on the policies and inter-
ests Congress intended to serve when it enacted the various statutes regu-
lating toxic materials.

While concluding that the federal interests presented in "Agent Or-
ange" were insufficient to support federal question jurisdiction, 28 9 the
Second Circuit nevertheless noted-perhaps anticipating the choice of
law problems that would be presented if the case reemerged 29 0 -that the
use of state law could threaten an "'identifiable' federal policy."2 91 To
support its position, the court cited two Supreme Court private party
federal common law cases.29 2 Significantly, the question in those cases
was not whether federal question subject matter jurisdiction existed, but
rather whether a federal common law rule should be created.293 The
majority concluded, however, that, as in those cases, the federal policy in

re "'Agent Orange," 635 F.2d at 995, and that the one regulatory statute, see Federal
Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§ 135-135k (1970) (codified as
amended at 7 U.S.C. §§ 136-136y (1982)), cited by the plaintiffs as a basis for such juris-
diction was insufficient to displace an "entire body of state product liability law." In re
"'Agent Orange," 635 F.2d at 995 n.14. That is different from asserting that federal inter-
ests exist to permit applying a federal rule in a choice of law analysis.

286. See, e.g., Illinois v. City of Milwaukee, 406 U.S. 91, 99-100 (1972); Hinderlider v.
La Plata River & Cherry Creek Ditch Co., 304 U.S. 92, 110 (1938); In re "Agent Or-
ange," 635 F.2d at 993-95.

287. See U.S. Const. art. III, § 2; 28 U.S.C. § 1332 (1982); Mishkin, The Federal
"Question" in the District Courts, 53 Colum. L. Rev. 157, 160-62 (1953) [hereinafter cited
as Mishkin III]. It is axiomatic that federal courts are courts of limited jurisdiction. See
United States v. Hudson, I I U.S. (7 Cranch) 31, 32 (1812); U.S. Const. art. III, § 2, cl. I.

288. See In re "Agent Orange," 635 F.2d at 995.
289. See id. The Court also agreed with the district court that no implied right of

action existed under the statute. See id. at 989 n.3, 991 n.9.
290. See In re "Agent Orange" Prod. Liab. Litig., 580 F. Supp. 690, 695-701

(E.D.N.Y. 1984). See infra notes 295-303 and accompanying text.
291. In re 'Agent Orange," 635 F.2d at 995 (emphasis added); see In re Diamond

Shamrock Chem. Co., 725 F.2d 858, 861 & n.2 (2d Cir.), cert. denied, 465 U.S. 1067
(1984).

292. See In re "Agent Orange," 635 F.2d at 995 (citing Miree v. DeKalb County, 433
U.S. 25, 31-33 (1977) and Wallis v. Pan Am. Petroleum Corp., 384 U.S. 63, 68 (1966)).

293. Miree, 433 U.S. at 28; Wallis, 384 U.S. at 67. See infra notes 310-17 and accom-
panying text for a discussion of Miree v. DeKalb County, 433 U.S. 25 (1977).
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"'Agent Orange" was "not yet identifiable."'294

It is submitted here, however, that the federal interests were suffi-
ciently identifiable for choice of law purposes because section 1407 was
used to transfer the Agent Orange cases to the Eastern District of New
York.295 The district court, when presented with the case after the plain-
tiffs filed an amended complaint alleging diversity, had the power to ap-
ply federal common law.296

In making its choice of law decision, the district court appeared to
believe it was constrained by the Erie Railroad v. Tompkins,2 97 Van Du-
sen v. Barrack,298 Klaxon Co. v. Stentor Electric Manufacturing Co. 2

99

trilogy, which requires a transferee court to apply the substantive and
choice of law rules that the transferor court would have applied. 3°°

Moreover, the court believed that it was bound by the Second Circuit's
statement that the case was not governed by federal common law. 30 ' De-
spite these limitations, the court held that something called "national
consensus law" 3 2 -which can only be a euphemism for federal common
law-would apply to particular issues in the case.303 The following anal-
ysis will demonstrate that the court's instincts served it correctly, and
that its result is supportable under the analysis in this Article.

The first step in the analysis is to determine whether the various com-
peting interested states' policies cancel each other out such that a federal
rule should be considered. Because the plaintiffs and defendants are citi-
zens of so many different jurisdictions, no one state's interest can be said
clearly to predominate. Next, the court should ask whether Congress
intended that a uniform rule be applied in the case. There are at least
two indications of congressional intent in the "Agent Orange" litigation.
First, the statute cited by plaintiffs3° ' as well as other statutes regulating
products similar to Agent Orange that may have been relied on by plain-
tiffs in other cases,305 suggests that Congress intended that such products

294. In re "Agent Orange," 635 F.2d at 995 (emphasis added).
295. See In re "Agent Orange" Prod. Liab. Litig., 580 F. Supp. 690, 695-96 (E.D.N.Y.

1984).
296. See supra Part I.
297. 304 U.S. 64 (1938).
298. 376 U.S. 612 (1964).
299. 313 U.S. 487 (1941).
300. See In re "Agent Orange," 580 F. Supp. at 692-93. See supra note 238 and accom-

panying text.
301. See In re "Agent Orange," 580 F. Supp. at 695.
302. In re "Agent Orange," 580 F. Supp. at 713.
303. See id
304. The Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. §§ 135-135k

(1970) (codified as amended at 7 U.S.C. §§ 136-136y (1982)); See In re "Agent Orange,"
635 F.2d at 989 n.3.

305. See supra note 45. In addition, there may be other statutes that evince Congress'
concern that parties be either compensated or protected. For example, in In re "Agent
Orange," the defendants had argued that the Compensation for Service-Connected Disa-
bility or Death Act, 38 U.S.C. §§ 310-362 (1982), which establishes basic compensation
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be held to a uniform minimum accepted level of safety. 3 6 Second, Con-
gress' enactment of section 1407307 provides the basis for allowing a fed-
eral court to engage in a choice of law analysis in complex lawsuits such
as "Agent Orange. ",308

Section 1407 helps explain why in the private party cases cited by the
Second Circuit, which involved neither a 1407 transfer nor interstate
harm of the kind presented in multi-tort litigation, the federal interests
were too remote or speculative to support applying federal common
law.30 9 For example, in the first case cited by the "'Agent Orange" major-
ity, Miree v. DeKalb County,31° the plaintiffs were representatives of pas-
sengers killed in a plane crash.31' They sued the county that operated
the airports, 3 2 and claimed to be third party beneficiaries of a contract
between the county and the Federal Aviation Administration. The con-
tract provided that the county would restrict the use of the land sur-
rounding the airport. 313 The question before the Court was whether
Georgia law or federal law applied to the issue of whether third party
beneficiary claims were barred by the county's governmental
immunity.3 14

Although holding that state law applied, the Court made clear that
even in private party cases there may be enough federal interests to con-
sider applying federal common law:

[I]n deciding whether rules of federal common law should be fash-
ioned, normally the guiding principle is that a significant conflict be-
tween some federal policy or interest and the use of state law in the
premises must first be specifically shown. It is by no means enough
that, as we may assume, Congress could under the constitution readily
enact a complete code of law governing transactions .... Whether
latent federal power should be exercised to displace state law is primar-
ily a decision for Congress. 3 15

for veterans, showed the total extent to which Congress intended veterans to be compen-
sated. See In re "Agent Orange," 635 F.2d at 990 & n.7.

306. Cf Illinois v. City of Milwaukee, 406 U.S. 91, 106-08 (1972) (federal common law
used as basis for establishing minimal environmental standards).

307. 28 U.S.C. § 1407 (1982). See H.R. Rep. No. 1130, 90th Cong., 2d Sess. 2, re-
printed in 1968 U.S. Code Cong. & Ad. News 1898, 1900; Cahn, A Look at the Judicial
Panel on Multidistrict Litigation, 72 F.R.D. 211, 211 (1976); Herndon & Higginbotham,
Complex Multidistrict Litigation-An Overview of 28 U.S. C. § 1407, 31 Baylor L. Rev. 33,
33 (1979).

308. See supra notes 125-30 and accompanying text.
309. See Miree v. DeKalb County, 433 U.S. 25 (1977); Wallis v. Pan Am. Petroleum

Corp., 384 U.S. 63 (1966).
310. 433 U.S. 25 (1977).
311. See id. at 26.
312. See id.
313. See id. at 27.
314. See id. at 27-28.
315. Id. at 31-32 (emphasis in original) (citing Wallis v. Pan Am. Petroleum Corp.,

384 U.S. 63, 68 (1966)). Significantly, the Miree Court decided the choice of law issue
without referring to Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941). See
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In Miree,31 6 the Court concluded that any federal interest in the out-
come of the question was "far too speculative, far too remote a possibility
to justify the application of federal law to transactions essentially of a
local concern. '317 In "'Agent Orange," there is much more than a "trans-
action essentially of a local concern. '318 No mere localized tort, such as
an aircrash case, is presented.3"9 Moreover, the use of section 1407 en-
hances the interests presented by the relevant federal regulatory statutes
and justifies concluding that the supremacy of federal interests should
prevail over the inchoate state interests that might otherwise be relevant.
Finally, the salutory policy of section 1407,320 as well as that of any ap-
plicable federal regulatory statutes,32' may be undermined if federal com-
mon law is ignored as a possible rule of law in a multi-tort case. Thus, in
the final analysis, the question is whether applying state law would con-
flict with either the remedial purposes of the federal regulatory scheme or
the federal interest in providing fair administration of justice in multi-
tort cases.322 If the answer is yes, then the court should be free to imply
a federal rule of decision.

2. Jackson v. Johns-Manville Sales Corp.

In Jackson v. Johns-Manville Sales Corp.,a23 the Fifth Circuit, sitting
en banc, ruled that a federal rule on punitive damages should not dis-
place a state rule providing for such damages in a single-plaintiff asbestos
case. 324 Nine judges were in the majority; five dissented.3" Like the

Miree, 433 U.S. at 28-33. Thus, whether federal law or state law applies is itself a ques-
tion of federal law. Mishkin II, supra note 74, at 802 n.20.

316. See Miree, 433 U.S. at 32.
317. Id at 32-33. In his concurring opinion, Justice Burger disagreed. See id. at 35

(Burger, C.J., concurring).
318. Id at 33.
319. This Article does not propose that federal common law be applied in localized

tort cases, even when many persons are injured. In such cases it may be argued that the
one state in which the tort occurred should be the primary regulator of conduct unless
Congress expressly decides otherwise. Thus, this Article has no quarrel with the result in
a case like Overseas Nat'l Airways v. United States, 766 F.2d 97, 100 (2d Cir. 1985), in
which the Second Circuit held that state law applied in an airplane crash case that in-
volved the United States government's right of contribution. Similarly, federal common
law would not be appropriate in the Bhopal gas leak litigation unless other Union Car-
bide plants in the United States experience similar problems. See supra note 1. Although
all the plaintiff veterans were exposed to Agent Orange in Vietnam, they were exposed at
different times and in different places. In re "Agent Orange," therefore, is not a localized
tort case.

320. 28 U.S.C. § 1407 (1982). See supra note 239 and accompanying text.
321. See supra note 45.
322. The test at this point should be whether the cause of action involves a violation of

a provision of a federal statute. If it does, to deny recovery would thwart the scheme.
Whether the denial resulted from a restrictive state statute of limitations or a punitive
damages recovery that could leave other plaintiffs without a recovery is irrelevant. The
argument simply is that a federal rule must be developed to prevent that occurrence.

323. 750 F.2d 1314 (5th Cir. 1985) (en banc).
324. See id at 1326.
325. See id at 1315-16.



FORDHAM LAW REVIEW

majority in the Agent Orange case, the majority in Jackson acknowledged
the "massive,"-in other words, national-nature of the asbestos litiga-
tion confronting the federal courts. 326 According to the court, however,
that alone was not a basis for creating a federal rule.327 The court also
rejected the interstate nature of the conflict as a rationale even though it
has been applied in cases such as Hinderlider v. La Plata River & Cherry
Creek Ditch Co. 32

' and Illinois v. City of Milwaukee.329 The Jackson
court did so because it concluded that the conflicts in those cases were
between discrete political entities.33 ° Second, according to the court, fed-
eral common law could not be fashioned because there was no "uniquely
federal interest" 33 ' evidenced by "an articulated congressional policy. '3 32

Implicit in the majority's reasoning is that a uniquely federal interest
can be evidenced only by a statute created by Congress providing an in-
jured plaintiff with the right to sue. 333 This ignores the possibility that

326. See id. at 1323.
327. See id.
328. 304 U.S. 92, 110 (1938).
329. 406 U.S. 91, 103 (1972).
330. See Jackson, 750 F.2d at 1324. The court was incorrect, however. Even though

City of Milwaukee involved "political entities," neither case was a state-to-state conflict
and Hinderlider involved a private party. See supra notes 210, 212-23 and accompanying
text for a discussion of these cases.

331. Jackson, 750 F.2d at 1324-25.
332. Id.
333. See id. The court cited Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 255 (1984)

for support. See Jackson, 750 F.2d at 1325. However, Silkwood involved a different
question. In Silkwood, the defendant Kerr-McGee argued that because the Supreme
Court had ruled in Pacific Gas & Elec. Co. v. State Energy Resources Conservation &
Dev. Comm'n, 461 U.S. 190, 213 (1983), that Congress intended federal law to govern
the radiological safety aspects in the construction and operation of nuclear plants, and
therefore that federal law had preempted any state law falling into that area, state puni-
tive damages law could not be applied in a case brought by the estate of a person allegedly
injured by exposure to radioactive material at defendant's plant. Silkwood, 464 U.S. at
249.

The Court held that state law could be applied because Congress had expressly pre-
served state law remedies for those injured in nuclear incidents. See id. at 255-56. The
Court did not consider whether federal common law could be applied. Rather it simply
applied the stringent standard for when state law can be entirely preempted. See id. at
248. The preemption standard, however, requires more than an implied authority on the
part of federal courts to create a federal rule. Rather, Congress must evidence a specific
intent to occupy a given field, id., or it must be implicit in the structure and purpose of
the federal act or regulation that Congress intended to displace totally state law or state
regulatory powers. See Metropolitan Life Ins. Co. v. Massachusetts, 105 S. Ct. 2380,
2388 (1985). The presumption is that Congress did not intend to totally displace state
law in areas of traditional state regulation. Id. at 2389. In comparing the quantum of
evidence of congressional intent that the federal courts create federal common law
against the evidence needed to show that federal statutory law has preempted state law,
the Supreme Court stated that "the same sort of evidence of a clear and manifest purpose
is not required" to show that a federal court has the power to fashion federal common
law. City of Milwaukee v. Illinois, 451 U.S. 304, 316-17 (1981). Thus, in Silkwood, the
Court found that while there was congressional intent to preempt the question of safety
regulation, the states remained free to award damages based on their own laws of liabil-
ity. 464 U.S. at 256. The Court suggested that if there is an "irreconcilable conflict

[Vol. 54
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Congress has made policy on the substance in issue in other federal stat-
utes, as it did on the water pollution issue in the City of Milvaukee litiga-
tions334 and as it has in the area of toxic substances. 335  From such
statutes, a court may infer or imply an appropriate legal rule to be ap-
plied in a case involving the product.336 Moreover, it is Congress' provi-
sion of a useful procedural tool-section 1407-for achieving a just result
that triggers the opportunity for the court to create a federal rule in
multi-tort cases.337

Jackson, then, should serve as an invitation to the Multidistrict Litiga-
tion Panel to use section 1407 to solve the conflicts of law problems

between the federal and state standards" or if the application of state rules in a damages
action "would frustrate the objectives of the federal law," state law must yield. Id. The
Court in Silkwood found neither standard met. Id.

The result in Silkwood is not inconsistent with the approach used in this Article. In the
first place, Silkwood was a localized, two party tort case in which only one state's law was
potentially applicable. Thus, it was not the multi-tort case with which this Article is
concerned. Second, although the Court did not address whether federal common law
could have been applied or whether Silkwood's estate had an implied right of action
under the federal statute in issue, the Court left open the possibility that in appropriate
cases state law must yield to the policies implicit in the federal statute. Id. at 256. Fi-
nally, the application of federal common law by federal courts in multi-tort cases as pro-
posed here does not result in the thwarting of a particular state's interests or in total
preemption of state law that would have been the case in Silkwood if the defendant's
argument had prevailed. See supra notes 104-27 and accompanying text.

334. 406 U.S. 91, 101-02 (1972). See supra note 222.
335. See supra note 45.
336. See supra Part II and infra notes 355-71 and accompanying text. The Supreme

Court's statement in City of Milwaukee v. Illinois, 451 U.S. 304, 317-19 (1981), that
federal common law no longer exists in the context of cases regulated by the FWPCA
does not suggest that federal common law may not be applied when a plaintiff brings a
suit in federal court based on diversity jurisdiction. The finding that there was no longer
a federal common law of nuisance in the area of interstate water pollution in City of
Milwaukee v. Illinois and that there were no cognizable federal common law claims in
Middlesex County Sewerage Auth. v. National Sea Clammers Ass'n, 453 U.S. at 21-22,
deprived the federal court of subject-matter jurisdiction. The issue in those cases was
whether the cases arose under federal common law so that the court would have jurisdic-
tion under 28 U.S.C. § 1331. In Jackson and the multi-tort cases with which this Article
is concerned, the issue is not jurisdiction, but rather choice of law. The federal courts will
have diversity jurisdiction pursuant to 28 U.S.C. § 1332, see supra notes 60-70 and ac-
companying text. Accordingly, federal preemption of the area in such a way as to de-
prive the federal courts of federal question jurisdiction does not preclude the federal
courts from applying federal common law in a case in which the court has proper juris-
diction under diversity and the plaintiffs have stated claims based on state law. Indeed,
§ 505(1) of the -VPCA expressly preserves the right of persons to seek available relief
under any other existing statute or the common law. 33 U.S.C. § 1365(1) (1982). The
plaintiffs have state common law causes of action for negligence or strict liability. See
supra note 16 and accompanying text. The question then is whether state law or a feder-
ally devised rule will govern the legal issues that arise. The argument here is that the
enforcement of divergent state standards or rules in multi-tort cases could undermine
Congress' intent that the federal acts be preemptive. Indeed, it makes no sense to argue
there can be no federal common law as a choice of law matter because a federal statute is
preemptive of state regulation, but there remains a right for private persons to seek relief
for damages only under state common law and state legal standards.

337. See supra notes 308, 320-22, infra notes 338-49 and accompanying text.
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presented in mass toxic tort litigations. 338 "Doing justice" may be an
inadequate criterion for permitting a federal court to engage in lawmak-
ing in the single tort case, as the Fifth Circuit found. But, 20,000 cases
similar to Jackson were in the court system.339 The pervasiveness of the
problem shows the need for the federal courts to "do justice. ' 340 Had
the 20,000 cases been consolidated by the Multidistrict Litigation Panel,
the Fifth Circuit majority could not have ignored the express command
of Congress when it enacted section 1407 to use the statute to assure "the
'just and efficient' ,341 conduct of multidistrict proceedings. 342

Finally, when this inquiry is undertaken pursuant to section 1407 con-
solidation, the last problem raised by the Jackson court-application of
federal common law would open the way for each district to formulate a
new rule of law343-disappears. Because the Multidistrict Litigation
Panel transfers the cases, and future "tag along" cases 344 the insidious
forum shopping problem and "equal protection" concerns of the Erie
and Hanna Courts also disappears.345 Under this Article's analysis, the
decision of the district court handling the proceedings after a section
1407 transfer would provide the only federal rule. Thus the need for
uniformity is protected. 346  There would not be ninety-one 347 or twelve

338. The Multidistrict Litigation Panel did attempt to effect a § 1407 transfer. How-
ever, in In re Asbestos and Asbestos Insulation Material Prods. Liab. Litig., 431 F. Supp.
906 (J.P.M.D.L. 1977), the Multidistrict Litigation Panel vacated its order to show cause
why 103 asbestos actions pending in 19 federal districts should not be transferred to a
single district pursuant to § 1407. In that case, however, there was virtually unanimous
opposition to the transfer, id. at 910, for several reasons that need not cause concern in
future multi-tort cases. In the first place, the Panel has the power to transfer the cases in
the face of the parties' opposition. Id. Second, the Panel cited good reasons for refusing
the transfer; many of the actions were in an advanced stage of pretrial preparation, id. at
909-10, and there was a lack of commonality among the parties. Id.

In future cases, the Panel, after learning that a particular product or substance has
become the subject of a rising number of lawsuits, should act quickly to consolidate the
actions. New cases can be transferred as they are filed. Rules of Procedure of the Judi-
cial Panel on Multidistrict Litigation 9, 10, 78 F.R.D. 561, 567-68 (1978); see In re Swine
Flu, 464 F. Supp. 949, 951-52 (J.P.M.D.L. 1979). In addition, if it appears that there are
different classes of plaintiffs or defendants, the Panel should consider consolidating paral-
lel actions.

339. See Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1323 (5th Cir. 1985)
(en banc).

340. See id. at 1325-26.
341. H.R. Rep. No. 1130, 90th Cong., 2d Sess. 2, reprinted in 1968 U.S. Code Cong. &

Ad. News 1898, 1899. See supra notes 253-60 and accompanying text for a discussion of
congressional policy.

342. In fact, § 1407 is an important vehicle enabling federal courts to do justice. See
In re Paris Air Crash of March 3, 1974, 399 F. Supp. 732, 736 (C.D. Cal. 1975); In re
Pennsylvania Life Co. Sec. Litig., 389 F. Supp. 981, 983 (J.P.M.D.L. 1975); In re Mul-
tidistrict Civil Actions Involving Fourth Class Postage, 298 F. Supp. 1326, 1327
(J.P.M.D.L. 1969).

343. See Jackson, 750 F.2d at 1325-27.
344. See supra note 338.
345. See supra notes 114-30 and accompanying text.
346. This is because, practically speaking, the case will be disposed of by the transferee

court. See supra note 246.
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other federal rules competing with the fifty state rules." s Admittedly, the
task of determining the content of the federal rule may not be easy, but
the common law as expressed by the courts has always been the primary
source of tort rules. 4

347. There are 91 district courts. See 28 U.S.C. §§ 81-131 (1982).
348. There are thirteen federal courts of appeals. See 28 U.S.C. § 41 (1982). The Fed-

eral Circuit, however, does not have jurisdiction over private tort cases. Nevertheless,
according to Jackson, the twelve circuits having jurisdiction could formulate different
rules. See Jackson, 750 F.2d at 1326.

349. Indeed, the common law that has developed is preferable to any statutory solution
because it "has a rational sense built on the foundation of centuries of tort law." Twerski
& Weinstein, A Critique of the Uniform Products Liability Lawv--A Rush to Judgment, 28
Drake L. Rev. 221, 222 (1978); see also Ursin, Judicial Creativity and Tort Law, 49 Geo.
Wash. L. Rev. 229, 246-50 (1981) (courts are competent to decide complex social policy
issues). The proposed federal tort legislation has been criticized for similar reasons.
Spacone, The Emergence of Strict Liability: A Historical Perspective and Other Considera-
tions, Including Senate 100, 8 J. Prods. Liab. 1, 2 (1985) (S. 100 will be only a partial
solution because it will have a very limited impact on activist state courts that attempt
"to shape tort law to satisfy what they perceive[d] to be the needs of society and the value
and beliefs of America itself embodied in juries"); see also Rheingold, The Expanding
Liability of the Product Supplier A Primer, 2 Hofstra L. Rev. 521, 523-26 (1974) (dis-
cussing various elements of the cause of action derived from the common law); Wade, On
the Nature of Strict Tort Liability for Products, 44 Miss. L.J. 825, 828-38, 841-48 (1973)
(outlining the type of conduct that will subject a supplier to strict liability). See generally
G. Calabresi, supra note 277, at 1-7, 31-32 (discussing how an American jurisprudence,
so deeply rooted in the common law approach, has reacted to the "orgy of statute mak-
ing" (quoting G. Gilmore, The Ages of American Law 95 (1977)). Common law rules
are preferable to statutory solutions also because more objective criteria are the basis of
decision. Statutes are commonly enacted because some interest groups have sufficient
political power to ensure the passage of an act that will provide them with particular
benefits. See P. Rubin, Business Firms and the Common Law 166 (1983) (citing Stigler,
The Theory of Economic Regulation, 2 Bell, J. Econ. & Mgmt. Sci. 3 (1971)); Kau &
Rubin, Self-Interest, Ideology and Logrolling in Congressional Voting, 22 J.L & Econ.
365, 366-67 (1982); Peltzman, Toward a More General Theory of Regulation, 19 J.L &
Econ. 211, 212-13 (1976). Many states, however, are adopting products liability statutes.
See, e-g., Colo. Rev. Stat. §§ 13-21-401 to -406 (Supp. 1984); Conn. Gen. Stat. Ann.
§§ 52-572m to -572r (West Supp. 1984); Idaho Code §§ 6-1401-1409 (Supp. 1984). See
generally R. Herrmann, An Overview of State Statutory Products Liability Law in 1983
Trial Lawyers Guide 1 (discussing various states' product liability statutes).

Nevertheless, the conflicting state and private interests seem to render it virtually im-
possible for Congress to fashion a sensible statutory rule. See Spacone, supra, at 1-2. In
light of this, it is not surprising that Congress has been unable to enact a federal products
liability act. The latest version of a Federal Product Liability Bill is S.100, 99th Cong.,
1st Sess. § 2,131 Cong. Rec. S 218 (Jan. 3, 1985). For a general discussion of the Bill, see
Spacone, supra, at 1-2, 37-40. The argument here is that the federal court should develop
rules based on the policies underlying federal regulatory statutes for adjudicating multi-
tort cases until Congress acts. Indeed, a "vital Court task, after all, is the interpretation
of legislation... free from ulterior purposes .... [This will] be impaired if... the Court
... invoke[s] an often spurious legislative intent to promote the Court-Congress collo-
quoy .... ; Gunther, The Subtle Vices of the 'Passive Virtues'-A Comment on Principle
and Expediency in Judicial Review, 64 Colum. L. Rev. 1, 21 (1964). Indeed, the scope of
judicial interpretation of existing regulatory statutes should be exceedingly broad, for
frequently no single interpretation is manifestly right because vagueness in crucial statu-
tory terms or in legislative history will often be a prerequisite to obtaining approval from
all the groups that could block enactment, as in the case in the Federal Products Liability
Bill, see S. 100, 99th Cong., 1st Sess. § 2, 131 Cong. Rec. S 218 (Jan. 3, 1985). There, the
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Should the courts go too far, by either misreading the policy underly-
ing a federal statute, or by excessively encroaching on viable state inter-
ests, Congress can enact an explicit statute more clearly defining the
legislative scheme, as it did in the City of Milwaukee.350 Once Congress
enacted a comprehensive scheme, the federal common law rules that the
Supreme Court had formulated to give the Court jurisdiction and to pro-
vide a cause of action had to yield.351 It is not enough to say that Con-
gress alone is responsible for balancing competing interests. Indeed, in
Byrd v. Blue Ridge Electric Cooperative,352 and in Illinois v. City of Mil-
waukee,353 the Court recognized that this was a function of the federal
courts as well. 35

' Therefore, until Congress enacts a comprehensive fed-
eral products liability and toxic tort compensation act, the federal courts
should accept their responsibility and exercise their implicit authority to
create federal rules of decision in multi-tort cases.

3. A Not So Hypothetical Case

To sketch how this approach would work, the following facts are pos-
ited: the defendant New York corporation is a company that processes
toxic waste. It has grown dramatically since it was founded in 1950 with
one plant in a small town in upstate New York. The defendant now has

federal court's choice can "honestly" be made to further the appropriate functions of the
law. Cf G. Calabresi, supra note 277, at 32 ("[Ain equally plausible function.., is the
updating of laws, the avoidance of the 'legislative deep freeze.' ").

350. See supra notes 212-23 and accompanying text for a discussion of this case.
351. See supra note 221 and accompanying text.
352. 356 U.S. 525 (1958).
353. 406 U.S. 91 (1972).
354. See City of Milwaukee, 406 U.S. at 106-07; Byrd, 356 U.S. at 536-39. Implied

right of action cases are a sign of judicial concern that Congress' express statutory com-
mand is not complete. See supra note 239. Certainly, then, to argue for an implied rule
of federal law from express statutory scheme is not a novel idea. See supra notes 159-93
and accompanying text discussing Textile Workers Union v. Lincoln Mills, 353 U.S. 448
(1957); see G. Calabresi, supra note 77, at 11; Bickel & Wellington, Legislative Purpose
and the Judicial Process: The Lincoln Mills Case, 71 Harv. L. Rev. 1, 15 n.59, 19-20
(1957); Wellington, Common Law Rules and Constitutional Double Standards: Some
Notes on Adjudication, 83 Yale L.J. 221, 262 (1973). If a plaintiff is properly in federal
court under § 1332, 28 U.S.C. § 1332 (1982), which provides for diversity jurisdiction, or
some other jurisdictional statute on a state created cause of action, the court should imply
a remedy from the policy embodied in the federal regulatory statute. Cf Guaranty Trust
Co. v. York, 326 U.S. 99, 106 (1945) ("[flederal court[s] may afford an equitable remedy
for a substantive right recognized by a State even though a State court cannot give it").
The penumbra of the federal regulatory scheme, see supra note 178 and accompanying
text, provides the basis for developing a rule which will result in providing a remedy.
With current thinking about the availability of relief for toxic tort changing, see supra
note 6 and accompanying text, and because of Congress' legislative inertia with respect to
private damage actions, see supra note 349, the federal courts should create common law
rules until Congress modifies its regulatory statutes to make its intent clear. Cf G. Cala-
bresi, supra note 277, at 10 ("the statute was probably out of phase with current thinking
... and probably remained in force only because of legislative inertia") (citing Califano v.
Goldfarb, 430 U.S. 199, 223 n.9 (1976) (Stevens, J., concurring) (agencies should fill in
gaps left by legislative inertia); Friendly II, supra note 277, at 805 (1977).
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plants in 34 states throughout the country. In 1983, numerous residents
of the small upstate town noticed an increasing and abnormally high rate
of various cancers. Shortly thereafter, residents near the other plants no-
ticed a similar pattern. Individual lawsuits were subsequently filed in
state court in New York and federal courts in 34 other states alleging
negligence on the part of the defendant that led to the cancers. The
plaintiffs include persons who had developed the cancers who sought
damages, as well as others who sought injunctive relief. What should
happen next?

First, it is proposed that the Multidistrict Litigation Panel consolidate
all the federal actions pursuant to section 1407. Once the actions are
transferred to a specific district court, the plaintiffs should consider pro-
ceeding as a class action so that New York plaintiffs could be made mem-
bers of the class, thus eliminating the need for a parallel state proceeding.
In addition, any subsequent cases can be transferred and the results of
discovery shared.35 Assuming these efficiencies are achieved, the ques-
tion then becomes whether state law or federal law should apply.

Under the test proposed in Part I, the rights and liabilities of the par-
ties cannot be said to arise out of any particular state's law. Rather, the
potentially conflicting state policies underlying the interested states' rules
would cancel each other out such that no "substantive" law issues are
presented for Erie purposes. Accordingly, the federal court to which the
cases have been transferred may consider whether there is any implied
authority to create a federal rule to apply instead of the otherwise rele-
vant state rules.

The court could look to the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA),356 and the Resource Con-
servation and Recovery Act of 1976 (RCRA).35 7 A reading of the legis-
lative history of these acts would show that Congress enacted them to
mitigate some of the problems caused by hazardous waste sites.358 The
court, therefore, could find that the Acts evidenced congressional intent
that remedies be provided to those injured by incidents involving hazard-
ous wastes.

However, CERCLA provides no explicit private remedy for personal
injuries." 9 In fact, the legislative history indicates that a provision al-
lowing a private right to sue for personal injuries was considered but not
incorporated into the Act.3" This does not suggest that the Act fails to

355. See, e.g., In re Swine Flu, 464 F. Supp. 949, 951-52, 954 (J.P.M.D.L. 1979).
356. 42 U.S.C. §§ 9601-9657 (1982).
357. 42 U.S.C. §§ 6901-6987 (1982).
358. See United States v. Price, 577 F. Supp. 1103, 1109 (D.NJ. 1983) (CERCLA is

"unique attempt by Congress to mitigate some of the problems caused by inactive hazard-
ous waste sites"); H.R. Rep. No. 1491, 94th Cong., 2d Sess. 4, reprinted in 1976 U.S.
Code Cong. & Ad. News 6238, 6241.

359. See 42 U.S.C. § 9607(a), (i), (6) (1982); id. § 961 1(a)(ii), j), (1).
360. Senate Debates on Stafford-Randolph Substitute to S. 1480, Nov. 24, 1980, 126

Cong. Rec. 30,897-987 [hereinafter cited as Senate Debates]; see also id. at 30,941 (re-



FORDHAM LAW REVIEW

provide a basis for fashioning a federal common law rule. Rather, the
court could look to Section 107(i) of CERCLA, which provides that
"[n]othing in this paragraph shall affect or modify in any way the obliga-
tions or liability of any person under any other provision of State or Fed-
eral law, including common law, for damages, injury, or loss resulting
from a release of any hazardous substance .... From this provision,
it may be inferred that Congress intended that the courts fill in the gaps
left open by the Act. Indeed, in describing the necessity for CERCLA,
Congress noted that the Act was necessary to fill in some of the gaps left
by other federal statutes.362 CERCLA, however, was hastily drafted.363

Accordingly, there is no committee report of definitive legislative history
defining the Act's scope.364 Therefore, a court must conclude that Con-
gress intended that the courts exercise their preexisting power to apply
state law or to fashion a federal common law rule, when appropriate,
based on its reading of congressional intent.

Moreover, there is no City of Milwaukee365 problem because there is
no expression that Congress intended CERCLA to entirely preempt the
area.366 Further support of legislative intent is found when CERCLA is
read together with the provisions of the RCRA for injunctive relief and
citizen suits. 367 Congress has interpreted the predecessor to section 6973
as a codification of the common law of nuisance. 368 There is some sup-
port for the view that Congress failed to include a federal cause of action
for damages simply as a compromise. 369 Rather than risk losing passage
of an Act providing for clean-up, advocates of a federal private remedy
decided to avoid the controversy such a scheme would generate.370 Con-
gress, however, did not intend to leave private litigants without a remedy
for personal injuries. Rather, a savings clause was provided that pre-
serves the right to sue under "State or Federal law, including common

marks of Sen. Mitchell) ("[T]his bill is deficient because while it provides for the cleanup
of places, and compensation for damage to things, it provides nothing for what is the
most important part of the problem: injury to people. The guiding principle of those
who wrote S. 1480 was that those found responsible for harm caused by chemical con-
tamination should pay for the costs of that harm. We are abandoning that principle here
today when the damage involved is to a person.").

361. 42 U.S.C. § 9607(i) (1982).
362. See H.R. Rep. No. 1016, 96th Cong., 2d Sess. 5, reprinted in 1980 U.S. Code

Cong. & Ad. News 6119, 6119-25.
363. See United States v. Price, 577 F. Supp. 1103, 1109 (D.N.J. 1983).
364. Id.
365. City of Milwaukee v. Illinois, 451 U.S. 304 (1981).
366. See United States v. Reilly Tar & Chem. Corp., 546 F. Supp. 1100, 1113 n.3 (D.

Minn. 1982). But see United States v. Price, 577 F. Supp. 1103, 1109 (D.N.J. 1983).
367. See 42 U.S.C. §§ 6972-6973 (1982).
368. See S. Rep. No. 172, 96th Cong., 2d Sess. 5, reprinted in 1980 U.S. Code Cong. &

Ad. News 5019, 5023.
369. See Senate Debates, supra note 359, at 30,952; (remarks of Sen. Culver); id. at

30,941-942 (remarks of Sen. Mitchell); id. at 30,942-943 (remarks of Sen. Stafford).
370. Id.
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law. ' 371 To refuse to allow the courts to fashion a federal rule to enforce
the policy underlying the federal act would in essence create a gap in the
enforcement scheme that Congress did not intend. In fact, some lower
courts have found that federal common law should be applied in cases to
which CERCLA and RCRA may apply.3 2 Allowing federal common
law to apply will have the effect of promoting the remedial purposes of
CERCLA. That is, Congress' intent that toxic waste sites be cleaned
upI3 will be promoted because corporations will be more inclined to sign
consent agreements with the Environmental Protection Agency requiring
an immediate clean-up so that future personal injury actions will be
avoided as well as the uncertainty that accompanies litigation when vari-
ous states' rules are applicable.

CONCLUSION

The presence of relevant federal regulatory statutes, in addition to the
national scope of the harm and the availability of a section 1407 transfer,
compels a federal court to engage in a choice of law analysis that consid-
ers the propriety of creating a federal rule in multi-tort cases. The court
should first determine whether the policies of any of the interested states
essentially cancel each other out. If so, it should next explore whether
applying a federal rule offends a particular state's interest or undermines
the twin purposes of Erie. Finally, a court should analyze whether fed-
eral interests evoked by federal statutes outweigh state interests. If they
do, the court should create and apply a federal rule on the issue.

This Article's proposal to allow federal courts to consider whether a
federal rule should be applied to particular issues when a multi-tort case
has been transferred pursuant to section 1407 will not unduly interfere
with the development of state law. Indeed, it is not proposed that federal
common law must apply in state court actions. Rather the Article sug-
gests a choice of law analysis that would permit only the federal courts
hearing a case after a section 1407 transfer to consider the distinctly na-
tional aspects of the case.

We need not fear forum shopping or the kind of unequal administra-
tion of law discussed in Erie Railroad v. Tompkins3"4 that provided the
basis for Klaxon Co. v. Stentor Electric Manufacturing Co. 3 5 and Van
Dusen v. Barracks376 because the Multidistrict Litigation Panel, not the
parties, chooses the federal court to which the case would be transferred,
and because multi-tort cases are not simple two party actions. The

371. 42 U.S.C. § 9607(1) (1982).
372. See, e.g., United States v. A & F Materials Co., 578 F. Supp. 1249, 1254-55 (S.D.

Ill. 1984); United States v. Chem-Dyne Corp., 572 F. Supp. 802, 809 (S.D. Ohio 1983).
373. See H.R. Rep. No. 1491, 94th Cong., 2d Sess. 4, reprinted in 1976 U.S. Code

Cong. & Ad. News 6238, 6241.
374. 304 U.S. 64, 74-75 (1938).
375. 313 U.S. 487, 496 (1941).
376. 376 U.S. 612, 636 (1964).
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courts should engage in a choice of law analysis that requires them to
measure competing state interests, as well as federal interests evidenced
by statutes and the need to treat litigants fairly, to determine whether
state law or a federal rule should be applied. This kind of analysis is
always necessary to resolve choice of law questions and is no more bur-
densome in this context than in any other. Finally, although adopting
this approach may lead some litigants to choose a federal forum, the
more insidious form of state-to-state forum shopping will probably be
eliminated in most cases. The federal courts will thus be in the best posi-
tion to provide a fair resolution of the myriad problems raised in mass
toxic tort litigation.


