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SUPREMEtOURT.OF THE STATE OF N·EW[YORi< 
CQt)NTY:OF KINGS - :PART 24 , 
-------------------------~----------------------------i----- ----x 
SAMU.EL LEVY. 1 'Mot, ~eq. #s ·3, and 4 

Pe~itton~r. 
Index# .5.07268/2023 

NYS DIVISION OP HOUSING AND Cd MM UNITY 
DECISION AND ORDER 
<F . ' 

RENEWAL ; 
Re~pondent 

--- · -----~-- ~ ~--.- - -- ---,----~-- --.----------------·-- ---{--------~ K 

HON. USA.S •. OTTLf;Y 

Re~icition, as req:uir~d by CPLR 2il9(aJ) or th~ pqpers conskler~d in the revieyv- ofthis· 
Article·.78 petition-and Noti~e of Motion for default judgm·ent submitted on March 7, 2024.1 

! 
P.~pers , Nµmbered 

Notice· of Motion and Affirmation.[Seq.#3] l.. ................................. · .. · ..... l&Z[Exh.A-Z; AA-AC} 
Affirmation ·in Opp.osition ............ ... ... .......... L ......................... , .... , ......... 3[Exh.A] · 
Me!.l1orancJom ·o.f Law .............. : ..... : .. ,..: .. _. .. ,.,_ .,J ..................... .................. : ...... 4. 
Affirmattoh fn Reply ..................................... ; .................. , ...... ...... ......... S: 

N9tice fif .M·otiop andAffit.matiop [Se·q.#4] : ... .... ; ........ ,· ............ · ............ l&2 [EXh.·A-F~ A-Cl 
Affir.mation: -in Opp.ositi.on . .' .... .' ..................... ! .................................. ......... ~ [Exit A] ·· 
·Reply AfOr.mation .. ! . ...................... . .............. · ~ · ! ........ -.; .............. -............. .... : .... 4 

' 

Petitione:r moves for .an order pursuant to CPLR Artie.I~ 7.8 seeking juqkial review of 
the dete~m~n.atio~i made by the responqent, NYS Divisieiil of Housing and Community 
Renewal (DHtR), inits Order and Opini.o* denying his. Petition for Administrative Review 
{second PAR · qrd~r), dated October 4, 2023, under .Admh1istra:tive Review D.ocket No .. 
LQ210026RT; oh the grounds that such determination was ·arbitr<~ry a,ncl capricious, 
unsupported .by the.record; and withoutr~tiomd basis. Said Par 'order affirmed DHCR's Rent 
Administrator's (RA) Order, dated April ~8. 2023, under Docket No. KMZi0006RP, which 
determine.ti t.hat petitioner w.a.s ~.ot overcparge.d for re'nt. J\espo.ndent opposes the motion 

' 
. . 

1 On 3/8/2.3, the petition er filed an Article 7.8 petitioni(motiori ·seq # l)'see~i hg m.andarnus relief to. compel DHCR to 
issue an order .and d'etermiriation of the .petitioner's irent overcha·rge ·complaiht. While this Article 78 pe:ti,tic;m vias 
pending and p'rior to the return · dafe, tne Rent ·Adriiinistrator (RA) issued an. Order ·on . 4/ 28/23. terminating the 
petitio!1.e f.'S° ovei'cn~rge Cbmplaint. The Petinoner th~n flied a petffidn for Administrative Review (PARl challen.ging 
the termination of-the OVE:~char~ compJaint DHCR ~ross moYed (motion seq It. 4) to dismiss the.Article 78 j)etitioii 

-.as mpot bas~d o.n the 4/28/~ ,orc:!er .. Whiie the petitlon ·and cross-motion were, pending; or:i 10/4/ 2"?', t he beptity 
c;ommission~r is.sued a PAR 9rd.en:fenying tbe' Petitio9er'S.C\ppeal. Petitioner·then ·fiii~d another motion. (mo~fan se~I 
3.), which included a second Article 78 p·entiqn ch.a!l~nglng ~he denial ·of·tti is· a.Q.mini'strative appeC\I. By stipulatipn, 
dated 2/29n 4, ·fhe- i:J.etitioner was p¢rmitted to ·am~f'.ld t he petition ~o remo.ve the· Gause ofa\:tign sounding in 
mandamus: reUeJ a.nd 'to .add a ~use ·of action sounding in certiorari to. chall i:: ng~ pn :the merits the o rd.er i.ssa.ed by 
DH.C:R. T'1e .. petitioner's ~econd . petitior:i was deemed ~e amended peti~on. 

1 

.. ..... ..... . ........... !···· .... .. ' ................... "" ................. . ... .. ...... . ........ . ... ...... ''• .. ,,.,,. __ ... _ .......... , ..... _ •. __ .,, •. 
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o.n the gro11nds that the PAR order deterynination is not arbitrary and capr.icjous and is 
entitled to be. affirmed. ' 

Petitfoner also moves for an order !pursuant to .CPLR § 3215 see~ing the entry of a 
default Judgment against the respondent ofi the grounds thatthe petitioner failed to submit 
an answer as perthe stipulated date of April 8, 20i4. Respondent opposes the. motion o.n the 
grounds t)latits answeringpa.pers vvere fil~d on April 18, 2024, which complies with the time 
to serve answering papers under CPLR 78~4( c). 

I 
Pet.itioneris currently a tenant at 4~6 Eastern Parl{vh1y, Apt. 61, Brooklyn, NY 11225.. 

The subject apartment is subjectto regulation undet t he Rent Stabilization.Law (RSL) and 
Rent Stabilization Code (RSC). Citadel Est<ltes LLC/Franklin .Tower 26, LLC is t.he owner of 
said. apartment. Mendel Rabkin owns Citad~l Estates/Franklin Tower. The tenant filed a rerit 
overcharge complaint on September 19, 2018, alleging that the owner .increased the rent 
pased on false claims oflndivi4µal apartmeptimprovernents. (IAis).O,n Odobe.f 29,2021, the. · 
RA under Docket.No. GU210040R, found that the tenant took occupancy oil Julyl,2.018; the 
owner was entitled to rent .of$3,700.00 pdrmonth, which was increased frcnnthe previous 
tenant baseq,. in. part, on ,$1,941.66 in IAJs; the total cost of apartment ten ovations was 
$116,500.00; there was n.o evidence of ~n identity of interest between the own~r and. 
contractor who performed' the IAls; all re:nt adjt1stinents have, been .la.wful; and there has 
.been no rent overcharge.. i 

Thetenarit fil~d an injt.ial PAR alle~ng .thatth.erewas an identity ofinterest between. 
the.owner and the contractor; the owneri and .contractorhad the same ownership; same 
mailing and street address, and also shar~ an immediate family connection; a 2011 p.errnit 
requ~st filed With the New York Departme~tof State was signed by DaVid Sputz as the owner 
.Of Maldov Contracting LLC. (subject cont~ctor) and in 2009, Mr. Sputz s.igned a different 
permit reque:St with the N.:ew York Departl)lent of auild.ings. as the mvner of Citadel E5:taJes, 
LLC; arid the owner's IAI costs should be m;ore carefully scrutinized in light ofthe identity of 
interest betwe.en the owner and tl1e coiitr~ctor. On January 18, 2022, unc:ler Do.cket Number 
JW210040RT (initial PAR order), the Deputy Commissioner teman.ded the matter back to 
the RA to further investigate the cl.afn1S of Identity of interest between t.he. owner .and the 
contractor. ' 

The RA re-opened the matter undh Docket Number KM210006RP and reopening 
notices were served ·on .the parties on February 9, 2022. On FE!bruary 14, 2022, the owner 
replied. to the te-operiing notice by stib~itting affidavits from DaVid Sputz and Rucharria 
Abel. Mr. SputZ a(firmed that he is the m;maging .a:gent for the owner; he has signed <tnd 
sµbm.itted numerous permit applications to the. NYC Department of Buildings on behalf of 
the owners he manages for; he erroneously inserted the name of the contractor in a .PW3 
Cost affidavit on a job being performed by Maldo,v Contracting. for ah other ow;iler Fortress 
PA LLC; and he had no finandal interestin Citadel Estates/Franklin Tower, Fortress PALLC 
or Maldov Contracting. Ms. Abel ~ffirmed ~hat she is a certified public accountant working 
for Sid Borenstein & Coinpaily; this comp~ny is the .accountant for Citadel Estates/Franklin 
Tower; baseci Qncorporate records, Mend~i Rab~in owns 100% of Citad.el Estates/Franklin 
Tower; her company is also the accountatit for Maldov Contracting; based on corporate 

. ! 
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records Alejandro Rubenstein is a 99% o~er ofMaldov Contracting and Toby Rubenstein 
is a 1% owner of Maldov; there is no tomtnon ownership or financial connection betwe~n 
Citadel Estates/Franldin .Tower andMaldoy Contracting; and David Sputz has no ownership 
hiterestiil CitadefEstates/Franklin Tower~r Maldov Contracting. The oWller acknowledged 
that the owner of Citadel, Mendel Rabkin, ahdAlejandro Rubenstein arehrothers-in.:.faw, but 
.that they have no financial conJjection a11d!n¢Jther one has a finandc:d interestiri the other's 
company. The owner asserted that. a farr)ilial. connection has no bearing on any type of 
financial intere.s~. Th_e. owner acknowleqgecl. thcit Mr: Rabkin is lis~ed as a~ "authorized 
.person" on the B1enmal Statement ofMalqov Con~racting, but that this was simply because 
Rabkin filed the form· on behalf of .his ~rother-in~law With the New York Division ·of 
(:orporations an.d that same is not evi.denc~ of a financial .connection. 

! 
Pursuant to the. Order, dated April lz8; 2023, the.RA found that although there is an 

identity of interest.he.tween the owner anti the. contractor, there was no evidence that there 
was any common ownership or financial cpnnection between the owner's business and. the 
~ontractor's bus.iness as required by DHC~ Qperatiomil Bulletin 2016-1 (OB 2016-i] issued 
in May 2016 .. The prior order under Doc~et Number GU210040R \.Vas affirmed, and the 
proceeding was terminated. 

The tenant then filed a .second .PAR whkhis subject to judidal review. As reflected in 
the second PAR order, October4. 2023. DHCR's deputycommissionerfound thatthe identity 
of interest between oWller and the contilactor, .who ,performed the releyant lAls oh. the 
prope:rty,did not.evidence the common o~ership or financial .connection as required by OB 
2016.:1. Asli'ght familial relationship existed between the owne.r an.d contractor, but sllch 
relationship was insufficient tinder the administrativerecordto warrant barrlngthe owner 
from collecting a rentincrease .. The owneris .denial of an identity ofinterestin the initial RA 
case was not evidence of fraud. Notwi,thstandirig the OWDE~r disdosing the familial 
relations Mp for the first timeih the reopen~d proceeding, he has always maintained, and the · 
evidence has shown, that there is no finanticil connection between the tw9 companies, The 
Deputy Coriimissjoher further found th~t the RA examined adciitfot}al evidence and 
undertook additional scrutiny of the iAl eds ts and payments and found that they should. be. 
sustained as per the. prior order. Although the landlord arid the ma:jority owner ofMaldov 
are brothen;-in'."law, there w~s no evidencejthat there i.s aJin<mcial connection.or co-mingling 
of assets between the tWo companies .. Thd fact th<ttthe owner's sister owns l % of Maldov 
W"1s.insuffh:ient to create a financial.nexus betweenthe.owner and Maldov .. The owner and 
his sister owning another property togetjier was also irrelevan t to ariy claimed finandal 
in.terestbetw¢en the owner and Maldov p.ertainingspecificaUy to the lAis in this case. The 
owner has provided two sworn affidavits,: one from the managing agent and one from the 
Qwne.r and Maldov's accountant, each qf which establishes that there is no conimon 
ownership betwee11 the owner and the contractor and no shared financial interest betw.eeri 
the two companies. t he tenant's evidencel including that of the aforementioned sisterartd 
the two companies sharing an ~ddress anq the owner filing documents for the Maldov with 
the New York Division of Corpor~tions were insufficient to establish the required fint;lncial 
nexus which coµld i:nvalidate the . .IAls. There was no evidence that the owner was paying 
himself for the IAis or receiving any mone~ back from Maldov qr sharing b:1 Maldov's prQfits. 

3 
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The second. PAR otd~rfurther held~hat the owner h.as provided an itemized invoice 
from the. contractor which details the scop~ of the work performed, in:c:luding.a. new .kitchen, 
new bathroom, new subflooring/floori:ng. *ew lighting, new windows arid new closet doors. 
Rach. of the areas of work is item.ized an di there are nine checks payable .to the .contractor 
totaling $116,SO();OO. The Deputy Commiss~oner found that the checks are contempor;meous 
with the work <md match the total sum charges from the contractorinvoite. T}le checks Iieed. 
not reference specific items from the Maldov· invoice, and the Commissioner finds that itis . 
not unusual for owners to pay off IAls with a serie.s of checl<.S aft~r the initial deposit. The. 
fact th.at the checks dc> not reference thej subject. aparbnent does not invalidate them as 
proper payment evidence for the IAls giv~n that they Were contemporaneous to lhe work 
and that payment in full wasacknowleqge:cI byMaldov; There was no requirement that the 
RA had to reqUe$tadditional evidence fro~the owner orMaldov interins of payroll records 
or invoices from outside vendors or suppliers. The Maldov invoice indkates that the 
~.ontractor wou.ld supply all materi.als and there is n.o evidence. that. a subcontractor or 
outside vendor was used for any part of the IAl work. The payroll records of the. contractor 
are not necessary and payroll records a~e normally only n~quested where the owner is 
paying an employee to do IAI work to pro~e that he w;;rs paid money for the. IAis that was in 
addition to his regular salary; There was ntj req ufrement that an ow1ier had to use a licensed 
contractor to perform lAls. There w~s 11lso no requirement that befqr.e and after photographs 
had. to .be provided to sustain the IAl rent~ncrease or thatperniits had to be obtained. The. 
Claims that certain items. were not installed is not supported. The Deputy Commissioner 
found that cill items claimed as IA Is were JiiPperly allowed given the scope of the renovatio11s 
performed herein. As to Claims regarding inflation of costs, the agency has long found that 
owners ~re •rot.limited to use the lowest c<?st contractors or supplies when performing iAls~ 
The tenant then. commenced. this Artrcle 1ffproceeding based on the denial Of his second 
PAR 1 

After careful review of the moving papers and opposition thereto, the .court finds as 
follows: 

Judicial.review of an administrativeldetermtnatton is generally limited to whether the 
.determination Was inade in viola~iori oflawful procedure, was a ffected by an error oflaw, or 
was arbitrary and capricious or an abuse qf discreti.on .. See, CPLR 7803; ,Matter o[CHT Place . 
.LLC v New York State Div. ofHous . . & Commrinity Renewal. 219 AD.3d 486, 194 N.YS.3d 122 
(Znd Dept., 2023). An actfon is arbitrary and (:apricious when it is taken without sound basis 
in reason or regard ~o the facts: See,. Matter of Peckham v Calogero: 12 N.Y,3d 424. 883. 
N.Y.S.2d 751 (2009). If the court finds.that the determination is supported by a rational basis, 
i t inu~t S,Ustain the d.etermination even if ihe court concludes that it would .have reache.d a 
different result than·the one reached by the agency. See. Matter ofMcCollum v Cit;y of New 
York, 184.A.D.3d 838, 126 N:Y.S.3d 490 (2°~ Dept, 20.ZO}.In reViewing a determination of the 
DHCR, the court is limited to a review of tlie record which was before-the DHCR See, Matter 
of 65·61 Saunders St. Assoc .. LLC v New Ydrk State Div. of Haus. & Community Renewal, 154. 
A.D.3d 930 •. 63N.Y.S.3d 455 (2nd Dept., 2017); An agerrcy's interpretation of the statutes and 
regulatiOns that itadministers is entitled td.deference, and, must be upheld if reasonable.See., 
Matter of Ellis v Division ofHdus: & Comm~ni(Jl Renewal of State of N:Y., 4.5 A.D;3d 5941 845 
N,Y,S.2d 4.07 (2nd O~pt., 2017). The cotir~ may not substitute its judgment for that of the 

4 
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DHCR. See, Matter o Buchanan v New Yi State Div. o Haus. & Communi Renewal 163 
A.D.3d 961, 83 N.Y.S.3d 497 (2nd Dept, 201 ). 

Here, the Deputy Commissioner's determination, in effect, upholding the RA's 
determination had a rational basis and was not arbitrary and capricious. The RA applied the 
DHCR Operational Bulletin 2016-1 (OB 20 6-1) issued in May 2016, which requires that the 
costs for an IAI paid to a person organizati n sharing an identity of interest with the owner 
or managing agent may require additional vidence relating to cost and payment. In applying 
OB 2016-1, the RA examined additional evidence, such as affidavits, itemized invoices, and 
checks, and undertook additional scrutiny Jf the IAI costs and payments and found that they 

I 
should be sustained as per the prior Or er. This court finds the DHCR's determination 
reasonable and based on evidence and fact in the record. 

In addition, the court finds that the respondent has complied with CPLR 7804(c) by 
filing its answering papers on April 18, 2 24, which was at least five (5) days before the 
amended petition return date of April 29, 2024, irrespective of the date contained in the 
stipulation. See, CPLR 7804(c1; M · ous. & Commzmi 
Renewal, Office of Rent Admin., 14 A.D.13d 615, 787 N.Y.S.2d 893 (2nd Dept, 2005). 
Furthermore, public policy favors the resolilition of cases on the merits, and in this case there 
was a relatively short period of delay, ~ possible meritorious defense, no evidence of 
prejudice to the respondent, and no willfulness by the respondent. See, Sippin v Gallardo. 287 
A.D.Zd 703, 732 N.Y.S.2d 62 (2nd Dept, 2011). 

Accordingly, petitioner's Article 78 petition and motion for default judgment are 
denied in their entirety. 

This constitutes the decision and order of this court. 

Dated: Brooklyn, New York 
August 21, 2024 
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