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NYSCEF DOC. NO. 9 RECEIVED NYSCEF: 08/15/2019BOARD OF PAROLESTATE OF NEW YORK-

ADMINISTRATIVE APPEAL DECISION NOTICE

Facility: Groveland CFName: Bouton,James

Appeal
ControlNo.: 01-072-19 BNYSID:

DIN: 95-A-6528

Kathy Manley Esq.
26 Dinmore Road
Selkirk,New York 12158

Decision appealed: January 2019 decision, denying discretionary release and imposing a hold of 24
months.

Appearances:

Agostini,Coppola,DrakeBoardMember(si
who participated:

Appellant’s Brief received April 22,2019Papers considered:

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon: Pre-Sentence Investigation Report,Parole Board Report,Interview Transcript,Parole
Board Release DecisionNotice (Form 9026), COMPAS instrument,Offender Case
Plan.

Final Determination: The undersigned determine that the decision appealed is hereby:

Vacated,remanded for dc novo interview Modified toAffirmed

Commissioner

Vacated, remanded for de novo interview —Modified toAffirmed

Commi/sionelv

Vacated, remanded for de novo interview Modified toAffirmed

Commissioner

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board’s determination must be annexed hereto.
This Final Determination, the related Statement of the Appeals Unit’s Findings and the separate findings of

the Parole Board,if any,were mailed to the Inmate and the Inmate’s Counsel,if any, on J//&/fcf C& .

Distribution: Appeals Unit-Appellant - Appellant’s Counsel - Inst.Parole File - CentralFile
P-2002(B) (11/2018)

Filed in Albany County Clerk's Office 08/15/2019 11:55:02 AM ndex # Clerk: KT
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Appellant challenges the January 2019 determination of the Board,denyingrelease and imposing
a 24-month hold. Appellant’s instant offense involved him and a co-defendant burglarizing a
home,and when discovering the residents were home,murdering three of them. Appellant raises
the following issues: 1) the decision is arbitrary and capricious, and irrational bordering on
impropriety, in that the Board failed to consider and/or properly weigh the required statutory
factors. 2) that per the sentencing minutes, the appellant was not the actual murderer, and was
found guilty of felony murder,not intentional murder (which was done by the co-defendant). And
that the DA asked for a lighter sentence for appellant due to this and due to his total cooperation
with law enforcement. 3) the Board failed to make appropriate findings in support of. the one
statutory standard cited. 4) appellant was only 18 when he committed this crime, so the cases
dealing with youth and its attendant circumstances, while not being mandatory in this situation,
should nonetheless be applied. 5) statistically, plder inmates when released don’t commit new
crimes. 6) the decision was predetermined. 7) the decision lacks detail. 8) the decision violates the
due process clause of the constitution. 9) the Board failed to comply with the 2011 amendments to
the Executive Law in that they are future/forward based. Also, the Board failed to give a valid
reason for departing from the COMPAS, for any alleged drug use w-as only when in prison, and
was early inhis sentence. Also,the Board totally ignored the COMPAS.

Discretionary release to parole is not to be granted“merely as areward for goodconduct or efficient
* performance of duties while confined but after consideringif there is a reasonable probability that,if

such inmate is released, he will live and remain at liberty without violating the law', and that his
release is not incompatible with the welfare of society and will not so deprecate the seriousness of
his crime as to undermine respect for the law.” Executive Law § 259-i(2)(c)(A) (emphasis added);
accordMatter ofHamilton v.New York State Div. ofParole, 119 A.D.3d 1268, 990N.Y.S.2d 714
(3d Dept. 2014). Executive Law § 259-i(2)(c)(A) requires the Board to consider criteria which is
relevant to the specific inmate, including, but not limited to, the inmate’s institutional record and
criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468
N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory,“the -ultimate
decision to parole a prisoner is discretionary.” Matter of Silmon v, Travis, 95 N.Y.2d 470, 477,
718 N.Y.S.2d 704, 708 (2000). Thus, it is w'ell settled that the weight to be accorded the requisite
factors is solely within theBoard’s discretion. See,e.g..Matter of Delacruz v, Annucci,122 A.D.3d
1413.997N.Y.S.2d 872 /4thDept. 20141:Matter ofHamilton.119 A.D.3dat 1271,990N.Y.S.2d
at 717;Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d
415,418 (1st Dept. 1997). The Boardneednot explicitly refer to each factor inits decision,nor give
them equal weight. Matter ofBetancourt v.Stanford.148 A.D.3d 1497,49N.Y.S.3d 315 (3dDept.
2017); Matter of LeGeros v. New' York State Bd. of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834
(2d Dept. 2016); Matter of Phillips v. Dennison. 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st

Dept. 2007).
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The Board permissibly found the inmate’s institutional and educational achievements were
outweighed by the brutal nature of the crime. Matter of Silmon v. Travis. 266 A.D.2d 296, 297,
698 N.Y.S.2d 685, 686 (2d Dept. 1999), afFd 95 N.Y.2d 470, 478, 718 N.Y.S.2d 704 (2000);
Matter of Almevda v.New York State Div. of Parole. 290 A.D.2d 505, 736 N.Y.S.2d 275 (2d
Dept. 2002) The Board “considered all of the relevant factors and was free to place emphasis on
brutal nature of the crime...” Matter of Applegate v. New York State Bd. of Parole. 164 A.D.3d
996, 997, 82N.Y.S.3d 240 (3d Dept. 2018); Matter of Garofolo v. Dennison. 53 A.D,3d 734, 735,
860N.Y.S.2d 336,338 (3dDept. 2008).

Board permissibly emphasized the nature of the instant offense, which involved terrorizing
multiple victims and was committed while petitioner was on probation supervision. Matter of
Hunter v.New York State Div. of Parole.21 A.D.3d 1178,800N.Y.S.2d 799 (3dDept. 2005).

The Boardmay consider an inmate’s failure to comply withDOCCS rules indenyingparole. See
Matter of Almonte v.New York State Bd, ofParole. 145 A.D.3d 1307, 42N.Y.S.3d 691 (3d Dept.
2016), lv. denied, 29 N.Y.3d 905 (2017); Matter of Karlin v. Cullv, 104 A.D.3d 1285, 1286, 960
N.Y.S.2d 827, 828 (4th Dept. 2013); Matter of Stanley v. New York State Div. of Parole. 92
A.D.3d 948, 948-49, 939N.Y.S.2d 132, 134 (2dDent.l.lv. denied.19N.Y.3d 806,949N.Y.S.2d
343 (2012).

The Boardmay cite the failure of the inmate to acknowledge the impact of the criminal conduct on
the victims. Gaito v New York State Board of Parole, 238 A.D.2d 634,655 N.Y.S.2d 692 (3d Dept
1997); Romer v Dennison. 24 A.D.3d 866, 804N,Y.S.2d 872 (3dDept. 2005).

The Board may consider an inmate’s history of drug abuse. Matter of Espinal v. New York Bd.
of Parole, 2019 NY Slip Op 04080, 2019 N.Y. App. Div. LEXIS 4057 (3d Dept. May 23, 2019)
(substance abuse history);Matter ofGonzalvo v.Stanford. 153 A.D.3d 1021,56N.Y.S.3d 896 (3d
Dept. 2017) (substance abuse history and risk of future drug abuse); Matter of Dean v.New York
State Div. of Parole, 21 A.D.3d 1207, 1208, 801 N.Y.S.2d 92, 93 (3d Dept. 2005) (involvement
with weapons and drugs), lv. denied. 6 N.Y.3d 705, 812 N.Y.S.2d 34 (2006); Matter of Sanchez
v. Dennison. 21 A.D.3d 1249, 801N.Y.S.2d 423 (3d Dept. 2005) (history of drug abuse); Matter
of Llull v. Travis. 287 A.D.2d 845, 846, 731N.Y.S.2d 405,406 (3d Dept. 2001) (drug abuse).

The Board’s decision does not indicate it misperceived the inmate’s role in the crime. Just because
the inmate didn’t personally engage in violent conduct during the commission of the crime does
not reduce the inmate’s legal culpability for personal participation in events when led to the death
of the victims. Sanchez v Dennison. 21 A.D.3d 1249, 801 N.Y.S.2d 423 (3d Dept. 2005).

Statistical probabilities alone do not generate constitutional protections. Connecticut Board of
Pardons v Dumschat. 452 U.S. 458,101 S.Ct.2460,2465,69 L.Ed.2d 158 (1981).Neither the
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mere possibility of release,nor a statistical probability of release,gives rise to a legitimate
expectancy of release onparole.Graziano v Pataki.689 F.3d 110 (2nd Cir. 2012). Each case is
unique and the Board is not boundby statistics. Cf.Matter ofPhillips v.Dennison.41 A.D.3d 17,
22,834N.Y.S.2d 121,124-25 (1st Dept.2007) (“each case is sui generis,and the Board has full
authority in each instance to give the various factors a unique weighted value”).

The Board was fully aware of appellant’s still young age at the time of the instant offenses.

The Board provided its statutory rationale for denying parole. Matter of Murray v. Evans. 83
A.D.3d 1320, 920 N.Y.S.2d 745 (3d Dept. 2011) (Board provided adequate statutory rationale).
Matter of Silvero v.~Dennison.28 A.D.3d 859, 860, 811N.Y.S.2d 822,823 (3d Dept. 2006) (that
the Board “did not recite the precise statutory language of Executive Law § 259-i (2)(c)(A) in
support of its conclusion to deny parole does not undermine its conclusion”; upholding denial
based on determination inmate was “not a credible candidate for release” at the time). That the
Board“did not recite the precise statutory language ofExecutive Law § 259-i(2)(c)(A) in support
of its conclusion to deny parole does not undermine its conclusion.” Matter of Mullins v. New
York State Bd. of Parole. 136 A.D.3d 1141, 1142, 25 N.Y.S.3d 698 (3d Dept. 2016) (citation
omitted); accord Matter of Reed v. Evans. 94 A.D.3d 1323, 942N.Y.S.2d 387 (3d Dept. 2012).
The language used by the Board was “only semantically different” from the statute. Matter of
Miller v.New York StateDiv.ofParole.,72 A.D.3d690,691-92,897N.Y.S.2d726,727 (2dDept.
2010);Matter of James v. Chairman ofNew York State Div. of Parole. 19 A.D.3d 857, 858,796
N.Y.S.2d735,736 (3dDept.2005k see also People ex rel.Herbert v.New York State Bd.ofParole.
97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983) (upholding decision that denied release as
contrary to the best interest of the community”).

There is a presumption of honesty and integrity that attaches to Judges and administrative fact
finders. See People ex rel.Carlo v. Bednoskv. 294 A.D.2d 382,383,741N.Y.S.2d 703 (2d Dept.
2002);People ex. rel. Johnson v.New York State Bd.ofParole.180 A.D.2d914,916,580N,Y,S.2d
957, 959 (3d Dept. 1992). The Board is presumed to follow its statutory commands and internal
policies in fulfilling its obligations. See Gamer v. Jones.529 U.S. 244, 256, 120 S. Ct. 1362,1371
(2000). There is no evidence the Board’s decision was predetermined based upon the instant offense.
Matter of Gonzalvo v. Stanford. 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017k Matter of
Hakim-Zaki v.New York State Div. ofParole. 29 A.D.3d 1190,814N.Y.S.2d 414 (3dDept. 2006);
Matter of Guerin v. New York State Div. of Parole. 276 A.D.2d 899, 695 N.Y.S.2d 622 (3d Dept.
2000). Appellant has failed to overcome the presumption that the Board complied with its duty.
See Matter of Davis v. New York State Div. of Parole. 114 A.D.2d 412, 494 N.Y.S.2d 136 (2d
Dept. 1985).
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The Board’s decision satisfied the criteria set out in Executive Law § 259-i(2)(a), as it was
sufficiently detailed to informthe inmate of the reasons for the denial ofparole. Matter of Applegate
v.New York State Bd. ofParole.164 A.D,3d996,997,82N.Y.S.3d240 (3dDept. 2018);Matter of
Kozlowski v.New York State Bd. of Parole. 108 A.D.3d 435, 968 N.Y.S.2d 87 (1st Dept. 2013);
Matter of Little v. Travis. 15 A.D.3d 698, 788 N.Y.S.2d 628 (3d Dept. 2005); Matter of Davis v.
Travis. 292 A.D.2d 742,739 N.Y,S,2d 300 (3d Dept. 2002); People ex rel. Herbert v. New York
State Bd. ofParole.97 A.D.2d 128,468N.Y.S.2d 881(1st Dept. 1983).

.An inmate has no Constitutional right to be conditionally released on parole before expiration of
a valid sentence. Greenholtz v. Inmates ofNebraska Penal & Correctional Complex.442 U.S. 1,
99 S.Ct. 2100,2104 (1979); Matter of Russo v.Bd. of Parole. 50 N.Y.2d 69,427 N.Y.S.2d 982

. (1980); Matter of Vineski v. Travis. 244 A.D.2d 737, 664 N.Y.S.2d 391 (3d Dept. 1997). The
New York State parole scheme“holds out no more than a possibility ofparole” and thus does not
create a protected liberty interest implicating the due process clause. Matter ofRusso.50N.Y.2d
at 75-76,427N.Y.S.2d at 985; see also Bama v.Travis.239 F.3d 169,171(2d Cir. 2001);Matter
ofFreeman v.New York StateDiv. ofParole.21 A.D.3d 1174,800N.Y.S.2d797 (3dDept.2005);
That the inmate has servedhis minimum sentence does not givehim a protected liberty interest in
parole release. Matter of Russo v.Bd. of Parole.50 N.Y.2d 69.427N.Y.S.2d 982 (1980);Matter
ofMotti v. Alexander.54 A.D.3d 114, 115,863 N.Y.S.2d 839,839-40 (3d Dept. 2008);Matter of .

Warren v.New York State Div. ofParole.307 A.D.2d 493,493,761N.Y.S.2d 883,883 (3dDept.
2003);Matter of Vineski v. Travis.244 A.D.2d 737,664N.Y.S.2d 391 (3dDept. 1997).

Nothing in the due process clause requires the Parole Board to specify the particular evidence
on which rests the discretionary determination an inmate is not ready for conditional release.
Duemmel v Fischer.368 Fed.Appx. 180,182 (2d Cir. 2010). There is no due process requirement
that the Parole Board disclose its release criteria. Havmes v Regan.525 F.2d 540 (2d Cir. 1975).

. The due process clause is not violatedby the Board’s balancingof the statutory criteria,and which
isnot to be second guessedby the courts.Mathie v Dennison.2007 WL 2351072 (S.D.N.Y.2007);
MacKenzie v Cunningham.2014 WL 5089395 (S.D.N.Y.2014).

Parole is not constitutionally based,but is a creature of statute whichmay be imposed subject to

conditions imposed by the state legislature. Banks v Stanford. 159 A,D.3d 134, 71N.Y.S.3d 515
(2dDept. 2018).

Denial ofparole is neither arbitrary nor capricious when the Parole Board relied on the factors
definedby theNew York statute.Hodge v Griffin.2014 WL 2453333(8.D.N.Y.2014) citing
Romer v Travis.2003 WL 21744079. An arbitrary action is one without sound basis inreason
and without regard to the facts.Rationality is what is reviewed under an arbitrary and capricious
standard.Hamilton v New York State Division ofParole. 119 A.D.3d 1268,990N.Y.S.2d 714
(3dDept. 2014). An action is arbitrary and capricious whenit is taken without sound basis in
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reason or regard to the facts. Ward v City of Long Beach, 20N.Y.3d 1042 (2013).Denial is
neither arbitrary nor capricious when the Board relies on factors definedbyNew York statute.
Siao-Paul v. Connolly.564 F. Supp. 2d 232, 242 (S.D.N.Y. 2008);Hanna v New York State
Board of Parole.169 A.D.3d 503,92N.Y.S.3d 621 (1st Dept.2019).

The appellant has failed to demonstrate that the Parole Board’s determination was affected by a
showing of irrationality bordering on impropriety. Matter of Silmon v Travis.95 N.Y.2d 470, 718
N.Y.S.2d 704 (2001); Matter of Russo v New York State Board of Parole. 50N.Y.2d 69, 77, 427
N.Y.S.2d 982 (1980).

In the absence ofa convincingdemonstration that theBoard didnot consider the statutory factors,
it must be presumed that the Board fulfilled its duty. Matter of Fuchino v.Herbert. 255 A.D.2d
914, 914, 680N.Y.S.2d 389, 390 (4th Dept. 19981:Matter of McLain v.New York State Div, of
Parole.204 A.D.2d 456, 611N.Y.S.2d 629 (2d Dept. 1994);Matter of McKee v. New York State
Bd. of Parole. 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert.97 A.D.2d 128.468N.Y.S.2d 881.

Appellant’s claim that the Board failed to comply withthe 2011 amendments to theExecutiveLaw
is rejected.Dolan vNew York State Board ofParole.122 A,D.3d 1058,995 N.Y.S.2d 850 (3dDept.
2014); Tran v Evans.126 A.D.3d 1196,3 N.Y.S.3d 633 (3d Dept. 20151:Boccadisi v Stanford.133
A.D.3d 1169,20N.Y.S.3d 477 (3dDept,2015).Furthermore, the 2011ExecutiveLaw amendments
have been incorporated into the regulations adoptedby the Board in-2017.

The 2011 amendments to the Executive Law,as well as the state regulations governing parole,do
not create a legitimate expectancy of release that would give rise to a due process interest inparole.
Fuller v Evans,586 Fed.Appx. 825 (2d Cir.2014) cert.den. 135 S.Ct. 2807, 192 L.Ed2d 851. The
2017 amendedregulations don’t create any substantive right to release,but rather,merely increase
transparency inthe final decision. Courts must defer to the Parole Board’s interpretationof its own
regulations so long as it is rational andnot arbitrary nor capricious.Brown v Stanford,163 A.D.3d
1337,82N.Y.S.3d 622 (3dDept. 2018).

Contrary to appellant’s claim, the Pre-sentence Investigation Report says that during “his
probation term,he had been struggling with the use and abuse of alcohol and illegal drugs” and
that he had been in several different rehabilitation programs. So, appellant’s drug use was well-
established before he came to State prison,and has not ceased while in State prison. So, the Board
did have a valid reason for departing from the COMPAS, which was appellant’s on-going drug
abuse problem. Appellant’s characterization of his reentry substance abuse score as low based on

the figure associated with the scale is misplaced. That figure simply reflects how he compared to a
group composed of the offender population as a whole and is not an indication that his scorenorm

is'low in absolute terms. The Board is mandated to consider the Pre-sentence Investigation Report
and is entitled to rely on the information contained in the report. Executive Law § 259-i(2)(c)(A);
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9N.Y.C.R.R. § 8002.2(d)(7):Matter ofCarter v. Evans.81 A.D.3d 1031,1031,916N.Y.S.2d 291,
293 (3d Dept.), lv. denied. 16N.Y.3d 712. 923 N.Y.S.2d 416 (20111.
Contrary to Appellant’s claim, the 2011 amendments and 9 NYCRR § 8002.2(a) as amended do

not represent a forward-looking shift requiring the COMPAS to be the fundamental basis for
release decisions. This proposition is not supported by the language of the statute itself,
considering the relatively modest change to Section 259-c(4) and the absence of any substantive
change to Section 259-i(2), which governs the discretionary release consideration process. In
2011, the Executive Law was amended to require procedures incorporating risk and needs
principles to “assist” the Board in making parole release decisions. Executive Law § 259-c(4).
The Board satisfies this requirement inpart by using the COMPAS instrument. Matter ofMontane
v. Evans. 116 A.D.3d 197, 202, 981 N.Y.S.2d 866, 870 (3d Dept. 2014); see also Matter of
Hawthorne v. Stanford. 135 A.D.3d 1036,1042,22N.Y.S.3d 640,645 (3d Dept.2016);Matter of
LeGeros. 139 A.D.3d 1068.30N.Y.S.3d 834:Matter ofRobles v, Fischer. 117 A.D.3d 1558, 1559,
985 N.Y.S.2d 386, 387 (4th Dept. 2014). However, the COMPAS is not predictive and wras never
intended to be the sole indicator of risk and needs as the Board gets risk and needs information
from a variety of sources, including the statutory factors and the interview. Notably, the 2011
amendments did not eliminate the requirement that the Board conduct a case-by-case review of
each inmate by considering the statutory factors, including the instant offense. Executive Law

259-i(2)(c)(A); Matter of Montane. 116 A.D.3d at 202, 981 N.Y.S.2d at 870. The amendments
also did not change the three substantive standards that the . Board is required to apply when
deciding whether to grant parole. Executive Law § 259-i(2)(c)(A). Thus, the COMPAS
instrument cannot mandate aparticular result. Matter ofKing.137 A.D.3d 1396,26N.Y.S.3d815.
Rather, the COMPAS is an additional consideration that the Board must weigh along with the
statutory’ factors for the purposes of deciding whether all three statutory’ standards are satisfied.
See Matter of Rivera v.N.Y. State Div, of Parole. 119 A.D.3d 1107, 1108, 990 N.Y,S.2d 295 (3d
Dept. 2014); accord Matter of Dawes v. Annucci, 122 A.D.3d 1059, 994 N.Y.S.2d 747 (3d Dept.
2014); see also Matter of Gonzalvo v. Stanford. 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept.
2017).

Recommendation: Affirm.
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