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Name:  Smith, Maurice Facility: Sing Sing CF
: Appeal
NSLD: _ Controlis C-oeB
'DIN: 96-A-5160
Appearances: William Dowling Esq.
141 Parkway Road .
Suite 5

Bronxville, New York 10708

Decision appealed:  October 2019 decision, denying discretionary release and imposing a hold of 24

months.

Board Member(s) Mitchell, Davis, Demosthenes

() who participated:

Papers considered: ~ Appellant’s Letter-brief received May 21, 2020

Appeals Unit Review: Statement of the Appeals Unit’s Findings and Recommendation

Records relied upon:  Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole
Board Release Decision Notice (Form 9026), COMPAS instrument, Offender Case

Plan.
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APPEALS UNIT FINDINGS & RECOMMENDATION

Name: Smith, Maurice DIN: 96-A-5160
Facility: Sing Sing CF AC No.:- 10-179-19 B

Findings: (Page 1 of 6)

Appellant challenges the October 2019 determination of the Board, denying release and
imposing a 24-month hold. Appellant’s instant offense is for purchasing a gun and seeking out the
victim, and then shooting him fo death. Appellant raises the following issues: 1) the decision is
arbitrary and capricious, and irrational bordering on impropriety, in that the Board failed to
consider and/or properly weigh the required statutory factors. 2) the Board failed to list any facts

~ in support of the statutory standard cited. 3) the decision lacks details. 4) appellant has remorse. 5)
the Board ignored his deportation order, didn’t rule on CPDO status, and erroneously asked about
addresses in New York State. 6) the Board ignored his medical issues. 7) the Board failed to

O comply with the 2011 amendments to the Executive Law in that the COMPAS was ignored, the
departure was not in compliance with the regulation, and the laws are forward based.

Discretionary release to parole is not to be granted “merely as a reward for good conduct or efficient
performance of duties while confined but after considering if there is a reasonable probability that, if
such inmate is released, he will live and remain at liberty without violating the law, and that his
release is not incompatible with the welfare of society and will not so. deprecate the seriousness of
his crime as to undermine respect for the law.” Executive Law § 259-i(2)(c)(A) (emphasis added);
accord Matter of Hamilton v. New York State Div. of Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714
(3d Dept. 2014). Executive Law § 259-1(2)(c)(A) requires the Board to consider criteria which is
relevant to the specific inmate, including, but not limited to, the inmate’s institutional record and
criminal behavior. People ex rel. Herbert v. New York State Bd. of Parole, 97 A.D.2d 128, 468
N.Y.S.2d 881 (1st Dept. 1983). While consideration of these factors is mandatory, “the ultimate
decision to parole a prisoner is discretionary.” Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718

D N.Y.S.2d 704, 708 (2000). Thus, it is well settled that the weight to be accorded the requisite factors

- 1s solely within the Board’s discretion. See, e.g., Matter of Delacruz v. Annucei, 122 A.D.3d 1413,
997 N.Y.S.2d 872 (4th Dept. 2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at
717; Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415,
418 (1st Dept. 1997). The Board need not explicitly refer to each factor in its decision, nor give them
equal weight. Matter of Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept.
2017); Matter of LeGeros v. New York State Bd. of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834
(2d Dept. 2016); Matter of Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (Ist
Dept. 2007).

That the Board found appellant’s postconviction activities outweighed by the serious nature of
his crimes does not constitute convincing evidence that the Board did not consider them, see Matter
of McLain v. New York State Div. of Parole, 204 A.D.2d 456,611 N.Y.S.2d 629 (2d Dept. 1994), or
render the decision irrational, see Matter of Garcia v. New York State Div. of Parole 239 A.D.2d
235, 239-40, 657 N.Y.S.2d 415, 418 (1st Dept. 1997).
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Although the Board place emphasis upon the heinous nature of the murder, the Board was not
required to give equal weight to or specifically discuss each factor considered. Matter of
Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of Marcus v.
Alexander, 54 A.D.3d 476, 476, 862 N.Y.S.2d 414, 415 (3d Dept. 2008); Matter of Moore v. New
York State Bd. of Parole, 274 A.D.2d 886, 712 N.Y.S.2d 179 (3d Dept. 2000), appeal dismissed,
95 N.Y.2d 958, 722 N.Y.S. 2d 474 (2000) cert. denied, 532 U.S. 1026, 121 S. Ct. 1974 (2001).

The Board’s emphasis on the violent nature of the crime does not establish irrationality bordering on

O impropriety. Pulliam v Dennison, 38 A.D.3d 963, 832 N.Y.S.2d 304 (3d Dept. 2007); Sterling v
Dennison, 38 A.D.3d 1145, 833 N.Y.S.2d 684 (3d Dept. 2007); Marziale v Alexander, 62 A.D.3d
1227, 879N.Y.S.2d 636 (3d Dept. 2009). The Board may conclude that the violent nature of the crime
is an overriding consideration warranting the denial of parole release. Rodney v Dennison, 24 A.D.3d
1152, 805N.Y.S.2d 743 (3d Dept. 2005). The Board may emphasize the violent nature of the instant
offense. Marnell v Dennison, 35 A.D.3d 995, 824 N.Y.S.2d 812 (3d Dept. 2006), lv.den. 8 N.Y.3d
807, 833 N.Y.S.2d 426 (2007).

The Board placing particular emphasis on the callous nature of the offense does not demonstrate
irrationality bordering on impropriety. Olmosperez v Evans, 114 A.D.3d 1077, 980 N.Y.S.2d 845 (3d
Dept. 2014); Garcia v New York State Division of Parole, 239 A.D.2d 235, 657 N.Y.S.2d 415 (1%
Dept. 1997).

The Board may take note that the murder was premeditated, and carried out with an anger in
order to seek revenge. Gaston v Berbary, 16 A.D.3d 1158, 791 N.Y.S.2d 781 (4™ Dept. 2005).
The Board properly considered the deliberate nature of the murder. Molinar v New York State
O Division of Parole, 119 A.D.3d 1214, 991 N.Y.S.2d 487 (3d Dept. 2014).

The fact that the Board afforded greater weight to the inmate’s criminal history, as opposed to other
positive factors, does not render the denial of parole for that reason irrational or improper. Matter of
Davis v. Evans, 105 A.D.3d 1305, 963 N.Y.S.2d 485 (3d Dept. 2013); Matter of Lashway v. Evans,
110 A.D.3d 1417, 1418, 974 N.Y.S.2d 164, 165 (3d Dept. 2013); Matter of McKee v. New York
State Bd. of Parole, 157 A.D.2d 944, 550 N.Y.S.2d 204 (3d Dept. 1990).

Insight and remorse are permissible factors. Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718
N.Y.S.2d 704 (2000); Matter of Payne v. Stanford, 173 A.D.3d 1577, 1578, 104 N.Y.S.3d 383,
385 (3rd Dept. 2019); Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997,
82 N.Y.S.3d 240 (3d Dept. 2018) (minimization of crimes); Matter of Beodeker v. Stanford, 164
A.D.3d 1555, 82 N.Y.8.3d 669 (3d Dept. 2018) (limited expression of remorse); Matter of
Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 (3d Dept. 2016)
(lack of insight and failure to accept responsibility), lv. denied, 29 N.Y.3d 901 (2017); Matter of
Phillips v. Dennison, 41 A.D.3d 17, 23, 834 N.Y.S.2d 121 (1st Dept. 2007) (limited insight and
remorse); Matter of Almeyda v. New York State Div. of Parole, 290 A.D.2d 505, 736 N.Y.S.2d
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275 (2d Dept. 2002) (limited insight into why crime committed). The Board may consider the
inmate’s limited expression of remorse. Beodeker v Stanford, 164 A.D.3d 1555, 82 N.Y.S.3d 669
(3d Dept. 2018). And that his remorse was shallow. Campbell v Stanford, 173 A.D.3d 1012, 105
N.Y.S.3d 461 (2™ Dept. 2019).

The Board may consider the probable repercussions of the criminal’s actions upon the victims®
families. Bottom v New York State Board of Parole, 30 A.D.3d 657, 815 N.Y.S.2d 789 (3d Dept.
2006). :

O That the Board “did not recite the precise statutory language of Executive Law § 259-1 (2)(c)(A)
in support of its conclusion to deny parole does not undermine its conclusion.” Matter of Mullins
v. New York State Bd. of Parole, 136 A.D.3d 1141, 1142, 25 N.Y.S.3d 698 (3d Dept. 2016)
(citation omitted); accord Matter of Reed v. Evans, 94 A.D.3d 1323, 942 N.Y.S.2d 387 (3d Dept.
2012). The language used by the Board was “only semantically different” from the statute, Matter
of Miller v. New York State Div. of Parole, 72 A.D.3d 690, 691-92, 897 N.Y.S.2d 726, 727 (2d
Dept. 2010); Matter of James v. Chairman of New York State Div. of Parole, 19 A.D.3d 857, 858,
796 N.Y.S.2d 735, 736 (3d Dept. 2005); see also People ex rel. Herbert v. New York State Bd. of
Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983) (upholding decision that denied release
as “contrary to the best interest of the community”); Matter of Murray v. Evans, 83 A.D.3d 1320,
920 N.Y.S.2d 745 (3d Dept. 2011) (Board provided adequate statutory rationale).

The Board’s decision satisfied the- criteria set out in Executive Law § 259-i(2)(a), as it was
sufficiently detailed to inform the inmate of the reasons for the denial of parole. Matter of Applegate
; v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); Matter of
O Kozlowski v. New York State Bd. of Parole, 108 A.D.3d 435, 968 N.Y.S.2d 87 (1st Dept. 2013);
Matter of Little v. Travis, 15 A.D.3d 698, 788 N.Y.S.2d 628 (3d Dept. 2005); Matter of Davis v,
Travis, 292 A.D.2d 742, 739 N.Y.S.2d 300 (3d Dept. 2002); People ex rel. Herbert v. New York

State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).

Although the Board's determination did not specifically reference the deportation order, the
Board plainly was aware of its existence and, in any event, was ‘not required to assign equal weight
to or discuss every factor it considered in making its determination.”” Matter of Abbas v. New
York State Division of Parole, 61 A.D.3d 1228, 877 N.Y.S.2d 512 (3d Dept. 2009). The Board
denied parole, which encompasses CPDO. Executive Law § 259-i. The Board was not required to
explicitly discuss CPDO in the decision. Borrell v. Superintendent of Wende Corr. Facility, No.
12-CV-6582 CJSMWP, 2014 WL 297348, at *7 (W.D.N.Y. Jan. 27, 2014), appeal dismissed (Oct.
31, 2014). The existence of a final deportation order does not require an inmate’s release, but is
merely one factor to consider. Matter of Espinal v. New York Bd. of Parole, 172 A.D:3d 1816, 1817,
100 N.Y.S.3d 777, 779 (3d Dept. 2019); Matter of Peralta v. New York State Bd. of Parole, 157
A.D.3d 1151, 69 N.Y.S.3d 885 (3d Dept. 2018); People ex rel. Borrell v. New York State Bd. of
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Parole, 85 A.D.3d 1515, 925 N.Y.S.2d 922 (3d Dept.), lv. denied, 17 N.Y.3d 718, 936 N.Y.S.2d 75 .
(2011); Matter of Samuel v. Alexander, 69 A.D.3d 861, 892 N.Y.S.2d 557 (2d Dept. 2010). The
Board asking about re-entry plans if not deported doesn’t negate the Board’s knowledge of the
deportation order. Del Rosario v Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 (3d Dept. 2016).

Denial of parole is neither arbitrary nor capricious when the Parole Board relied on the factors
defined by the New York statute. Hodge v Griffin, 2014 WL 2453333(S.D.N.Y. 2014) citing

Romer v Travis, 2003 WL 21744079; Siao-Paul v. Connolly, 564 F. Supp. 2d 232, 242 (SDN.Y.

Cj 2008); Hanna v New York State Board of Parole, 169 A.D.3d 503, 92 N.Y.S.3d 621 (1% Dept. -
. 2019). An arbitrary action is one without sound basis in reason and without regard to the facts.
Rationality is what is réviewed under an arbitrary and capricious standard. Hamilton v New York
State Division of Parole, 119 A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014); Ward v City of

Long Beach, 20 N.Y.3d 1042 (2013).

The appellant has failed to demonstrate that the Parole Board’s determination was affected by a
showing of irrationality bordering on impropriety. Matter of Silmon v Travis, 95 N.Y.2d 470, 718
N.Y.S.2d 704 (2001); Matter of Russo v New York State Board of Parole, 50 N.Y.2d 69, 77, 427
N.Y.S.2d 982 (1980).

In the absence of a convincing demonstration that the Board did not consider the statutory factors,

it must be presumed that the Board fulfilled its duty. Matter of Fuchino v. Herbert, 255 A.D.2d

914, 914, 680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State Div. of

Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State

C) -Bd. of Parole, 157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel.
Herbert, 97 A.D.2d 128, 468 N.Y.S.2d 881.

Appellant’s claim that the Board failed to comply with the 2011 amendments to the Executive Law
is rejected. Dolan v New York State Board of Parole, 122 A.D.3d 1058, 995 N.Y.S.2d 850 (3d Dept.
2014); Tran v Evans, 126 A.D.3d 1196, 3 N.Y.S.3d 633 (3d Dept. 2015); Boccadisi v Stanford, 133
A.D.3d 1169,20 N.Y.S.3d 477 (3d Dept. 2015). Furthermore, the 2011 Executive Law amendments
have been incorporated into the regulations adopted by the Board in 2017.

Contrary to Appellant’s claim, the 2011 amendments and 9 NYCRR § 8002.2(a) ds amended do
not represent a forward-looking shift requiring the COMPAS to be the fundamental basis for
release decisions. This proposition is not supported by the language of the statute itself|
considering the relatively modest change to Section 259-c(4) and the absence of any substantive
change to Section 259-i(2), which governs the discretionary release consideration process. In
2011, the Executive Law was amended to require procedures incorporating risk and needs
principles to “assist” the Board in making parole release decisions. Executive Law § 259—c(4).
The Board satisfies this requirement in part by using the COMPAS instrument. Matter of Montane
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v. Evans, 116 A.D.3d 197, 202, 981 N.Y.S.2d 866, 870 (3d Dept. 2014); see also Matter of
Hawthorne v. Stanford, 135 A.D.3d 1036, 1042, 22 N.Y.S.3d 640, 645 (3d Dept. 2016); Matter of
LeGeros, 139 A.D.3d 1068, 30 N.Y.S.3d 834; Matter of Robles v. Fischer, 117 A.D.3d 1558, 1559,
985 N.Y.S.2d 386, 387 (4th Dept. 2014). However, the COMPAS is not predictive and was never
intended to be the sole indicator of risk and needs as the Board gets risk and needs information
from a variety of sources, including the statutory factors and the interview. Notably, the 2011
amendments did not eliminate the requirement that the Board conduct a case-by-case review of
each inmate by considering the statutory factors, including the instant offense. Executive Law
(} § 259-i(2)(c)(A); Matter of Montane, 116 A.D.3d at 202, 981 N.Y.S.2d at §70. The amendments
also did not change the three substantive standards that the Board is required to apply when
deciding whether to grant parole. Executive Law § 259-i(2)(c)(A). Thus, the COMPAS instrument
cannot mandate a particular result. Matter of King, 137 A.D.3d 1396, 26 N.Y.S.3d 815. Rather,
the COMPAS is an additional consideration that the Board must weigh along with the statutory
- factors for the purposes of deciding whether all three statutory standards are satisfied. See Matter
of Riverav. N.Y. State Div. of Parole, 119 A.D.3d 1107, 1108, 990 N.Y.S.2d 295 (3d Dept. 2014),
accord Matter of Dawes v. Annucci, 122 A.D.3d 1059, 994 N.Y.S.2d 747 (3d Dept. 2014); see also
Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017).

- The Board is not required to give the COMPAS and case plan greater weight than the other statutory

factors. Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017);

accord Matter of Lewis v. Stanford, 153 A.D.3d 1478, 59 N.Y.S.3d 726 (3d Dept. 2017). The

Board still is entitled to place greater emphasis on the instant offense. See Matter of Montane v.

~ Evans, 116 A.D.3d 197, 203, 981 N.Y.S.2d 866, 871 (3d Dept. 2014); see also Matter of Gonzalvo

O v. Stanford; 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017); Matter of Lewis v. Stanford, 153
A.D.3d 1478, 59 N.Y.S.3d 726 (3d Dept. 2017).

_ The amended regulation was intended to increase transparency in the Board’s decision making
by providing an explanation if and when the Board departs from scales in denying an inmate
release. Notice of Adoption, NY Reg, Sept. 27, 2017 at 2. The Board considered Appellant’s
COMPAS instrument but disagreed with the low risk scores indicated therein as it is entitled to do.
In so doing, the Board complied with 9 NYCRR § 8002.2(a) by providing an individualized reason
for departing from the overall risk. Specifically, the Board expressed concern that the crime was
premeditated, lack of remorse and insight, and both the crime and one of his prison disciplinary
matters involved appellant’s behavior of not being a snitch. The COMPAS does not (and cannot)
supersede the Board’s authority to determine, based on members’ independent judgment and
application of section 259-i(2)(c)(A)’s factors, whether an inmate should be released. See2011 N.Y.
Laws ch. 62, § 1, part C, § 1, subpart A, § 1; Matter of Montane, 116 A.D.3d at 202, 981 N.Y.S.2d
at 870.
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Recommendation: Affirm.
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