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!FILED: DUTCHESS COUNTY CLERK 05/25/2020 09 : 01 AMI INDEX NO. 2020-51184 

NYSCEF DOC. NO. 3 RECEIVED NYSCEF: 05/25/2020 

STATE OFNEW YORK - BOARD OF PAROLE 

A D111.INISTRATIVE APPEAL DECISION NOTICE 

Name: Hailey, Kenueth F.aci.l.i1y: Wallkill CF 

NYSID: 

DIN: 90-A-7&44 

App ea] 
Control No.: 08-207-19 B 

Appearances: Ronald Kuby F.sq. 
1 1 9 West 23rd Street 
Suite 900 
New York. Ne.w York H){)l l 

' . 
Dec!sio:n am:1e.3.!ed: August 20 l 9 d:..o.ci.sion, denying discretio:nary release and imposing a hold of 1 S 

months. 

Board MemberW) Smith, Coppola, Oernostheut:s 
who narticiwred: 

P.,apgs considered: Appellant's Lcttcr· brief rooeived November I. 2019 

Appc:als Umt Review: Statement of the Appeals Unit's l~indirt.gs and Rccornmcndar]on 

Records relied upon: Pre-Sentcn"Cc Invesdgation keport, Parok Board Report, ~nterview TrdllScript, Parole 
Boa.rd Release Dtvision Notice (Form 9026), COMPAS in~trumeut, Offender Case 
iPlan. 

The undersigned determine that the decfoion app.eal«l is h~rcby: 

~rmi.:d _ Varntcd, remanded ror deno,•o iotcn•iew _ ModifierJ to ___ ~ 

~~::::;· ~:::::.-~=7:::::::::::::::::::-'~~m ,rd 
Comrnissionc:r 

_ Vacac~, re.mnmfed for de nm.-o int~F~·i~w _ Modified lo----

. . 
H the }"imd Dctnmin:•tion is at va.riante with Fjndings and Re.connncnd~tion of Appeals Unit, wrrittcn 
n:asons for the Parole Boai-d 1s deiernunation mus1 be annc.l(1;:d hereto. 

Tllis Final .L>etennination, the relate.d Sratem~ot of the Appeals Unit1s J.'i..odings and the sepa~· .e 1).nd.in_gs of 
tbe Parole Board, if any, were mailed to the Inniate and the Inmate's Counsel, if any, on Y' / / ;;-c.T a 0 . 

- I 

Distribution; Appeals Unit - App=ll~nt - Appellant's Counsel - lnsL Parole File. Central File 
P-2002(~) (1 112018) · 
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/\ppdlant challenges the August 2019 determination of lh~ :Soard, denying release and imposing 
a JS-month hold. Appellant's instant offense is for committing an armed robbery of a tau driver, 
and during the crime shooting tbe victim to death . Appellant raises the following issues: 1) the 
decision is irrational bordc..'Iing on impropriety in thcit the Board failed to «>n!>idc.r and/or properly . 
weigh the retjuircd statutory factors. 2) the Board ig.norcd tl1~ lelter .from th~ tiew Kings County 
Di~irict Att.omcy urging appclla.nt's rclear:ie. J) one Commissioner has partlcipated in ptior 
inter,~cws •••ith this appellant. 4) the Board deci$iOn fai[cd tO list any facLS in support of the 
st.at.utory" standard cited. 5) no aggravating factors exist 6) by r;iting his disciplinary record the 
Board was ~llcgally re.sentencing him. 7) the B1.:mrd failed to comply \\itb I.he 201 l arnendmeo~ Lo 
the Executive Law and the 2017 rcgulmion in that tile COMP AS was ignored, and tbc departure 
wttS dm1e in an illegal manner. 

Discretionary rcfcase to parole is rt0L lo be granted "merely as a reward for good conuuct or 
efiicicnt perfo.rmanoc of duties V1tiule confined but atler considering if there is a r¢.l:llSOnable probability 
that, if such inmate is r.:lcruicd, he '""ill Live and n;main at liberty ... vithout violating me I aw, and th'11 
his release is not inc-0mpatible with the welf fUC of society and wlll not so deprecate the scriousricss 
of his.crime as lo undemtlnc respect for lhc law." Exccuti ve Law§ 2S9-i(2){ c)(A) (eruphasis adcfod); 
act:ord Matter of Hamilton v. New York State Div. of Parole, J 19 A.D3d 1268> 990 N. Y.S.2d 714 
(3d Dept. 201 4). Exccutrve Law§ 259-i(2)(c}(A) requires the Bo;.ird to consider criteria which is 
relevant to the specific i.mnate, iflcluding, but not limited to, the imnate's institutional record and 
crirni.nal behavior. People ex rel. Herbert v_ New Yori< State Bd. of Parole. 97 A.D2d 128, 46S 
N.Y.S.2d 881 (lst Dept 1983). While consideration of tl1ese factors is Ulandatory, ''the ultima1c 
deci~ion to parok a prisoner is discrerionary." Marter of Silmo1• v. Travis, 95 N.Y.2d 470, 417, 
71 S N. Y.S.2d 704, 70& (2000). Thus, it is well settled thtil 1hc weight to be accorded the requisite 
fuctors i.s solely within thcBoord's discretion.. S~ ~Matter of Dehcruz v. Annuc.ci, 122 A.DJd 
1413, 997 N.Y.S.2d 872 (4th VepL 2014); Matter of Hamil1on> 119 A.DJd at 1271, 990 N.Y .S.2d 
at 717~ Matter of Garcia v, New York Stace Div. of Parole, 239 A.D.2d 235. 239, 657 N.Y.S.2d 
41:S,418 (1 s.t Dept. 1997). The Board need ool explicitly refer to each factor in its dt.-cis:ion, nor give 
them e,q,uaJ weight M~ttcr ofBelancourt v. Stanford, 148 A.D.3d 1497, 49 N. Y.S.3d 315 (3d Dept. 
2017); Matter or LeGems V, New York §tatc Bd. of:Parole, 139 A.D.3d 1068, 30 X'Y.S.3d 834 
(2d Oept.-2016); l\.faLter of Phil!i_ru: v. Dennison, 41A.D.3d17. 21, 834 N.Y.S.2d 121, 124 (bl 
Dept. 2007). 

Although the .Board placed emphasis on the crime, ~he record. reflects i r also considered other 
appropriate factors and it was riot required to place cqua.l wei~)lt on each factor considered. Motter 
Qf l>cralta V. New York State Bd. of Paro~, 157 A.D.3d 1 l:Sl ~ 69 N.Y.S.3d 885 (3d Dept. 201&). 
A!though. th~ Board placed empbs.sis on the crime> ir was free to do so given aU factorn n.eed not 
be given equal weight. Matter ofA!!'ena v. New York Stare Dep't of Corr. & Cmty. Supcrvisirn1, 
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156 A.f).Jd l l 01, 65 N.Y.S.3d 471 (3d Dept 2017); Matter of Gordon v. Stanford, 148 A.D.3d 
1502, SON. Y.S.3d 627 (3d 'Dept. 2017); Matter of M1~Uins v. New York St.ate Rd. of Parole. 136 · 
A.D.3d 1141) 25 ~-Y.SJd 698 (3d Dept 20l6). 

The fact that the 1:300.rtl afforded greRtcr weight tn the inmate·~ crim.inal his-1nry, as opposed co 
other positive factors, does not render the denial of parole for that reason irmtional or improper. 
),farrer of Davis. v, Evans, 105 A.D.3d 1305, 963 N_ Y.S.2d 485 (3d Dept. 2013); M~ttcr of Lashwav . 
y. Evans, I IOA.DJd 1417, 1418, 974 N.Y.S.2d 164.165 (3d Dept. 2013); Malter of McKee v. "New 
York ~1.ate Bel of Pawlc, 157 A.D,2d 944. 550 N.Y.S.2d 204 (3d Dept. 1990). 

The Boord may consider ac..-gative aspects of th~ C0~1PA8 instrument. Matter of Espirutl v. New 
York Bd. of Parole, 2019NY Slip Op 04.08{)~ 2:01~ >.Y. App. Div. LEXiS 4057 (3d Dep;.May2.3, 
2019} (COMPAS tns1nl.ment yielded mixed results); Matter of Bush v, Annucci, l 4S A.D.3d 1392, 
50 N.Y.S.3d 180 (3d Dept. 2017) (COMI' AS i11strnmcnt wilh mixed re.o;ull.s including substance 
abuse relevant given use before crimt:) ~ Matter of Wade v. SLfJnford, J 4~ A.D.3d !487, 52 N.Y.8.Jd 
50$ (3d Dept. 2017) (low ri~k folony violence but probable risk for substance abuse alcohol n:lalcd 
crimes)~ Matti:r of Crawford v. New York State Bd. of Paro~ 144 A.D.3d 1308, 46N.Y.S.3d128 
(3d Dept. 2016) (scores not uniforntly low includiog family support), lv. d~ 29 N. YJd 901, 
57N.Y.S.3d 704(2017). 

Credibility of ilJl inmates explanation is to be made by the Board, and fuc arpellant got visibly 
agitated during I.he interview. The Board may consider ot11er the inmate's capacity to tell l.he truth, 
and b.ow this impaclS on tbe statutory facro.rs . Siao-Pao v Dcmiison, 51 A.DJd 1 05~ 854 N. Y.S.2<1. 
348 (l ~ Dept. 2008). 

The Board may consi<ler an inmate'~ foj(urc to comply wiUi. DOCCS nil~~ in denying parole. 
Sec Manet of Almonte v. New York State Bd. of Parole, 145 A.DJd 1307, 42 K.Y.S.3d 691 (3d 
Dept. 2016), Iv. denied, 29 N.Y.'3d 905 (20 1 7)~ Matter of Karlin v. Cullv. 104 A.D.3d 12&5, 1286, 
960 N. Y.S.2d 827, 828 (4th Dept. 2013)~ :Y1aitter of Stanley v. New Yqrk State Div. of Parole, 92 
AD.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied. 19 N. Y.3d 806, 949 N.Y.S.2d 
343 (2012). But that is not a resentenciug. Appellant's assc.nion that lhc denial of parole. reltjisc 
arnolmted to an improper n;scntcncing is without merit ·inasmuch as the Board fulfilled it<: 
obligati(Jn to determine the propriety of releas<: per !Exec;utivc Law § 259·i(2)(cXA) and after 
considering cbe factor~ set forth therein . Executive Law§ 259 et scg.; Penal Law·§ 70.40; Man.~ 
of MLtcray v , Evafil. 83 A.DJd 1320, 920 N.Y.S.2d 745 (3d Dept. 201 l); Matter of Crews v. New 
York State Exec. Dent Bd. of Parole Appeals Uui~ 281A.LJ.2d672J 720N.Y.S.2d 855 (3d Dept. 
2001). The Board was vested with disicretfon 10 determine whether release ·was appropriate 
notwithstanding tile minimw:n period of incarceratiDn set b}' th:.: Coun. Matter o( Burress v. 
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Dcru1ls.on, 37 A.D.3d 930, 829 N.Y.S.2d 283 (3d Dcpl. ~007); Matter of Cody v. Den,nj:mn, 3.3 
A.D.3d 1141, 11421 822 N.Y.S.2cl 677 {Jd Dept 2006). Iv. denied, 8 N.Y.3d 802, 830 N.Y,S.2d 
698 (2007). The appellant has oot in any manner been resentcnced. Matter of Mullins v. New 
York Star.eBd. ofParolf, 136A.D.3d1141, 1142, 25 N.Y.S.3d 698 (3d Dept 2016). 

Th.at the Board ''did nut recite the precise statutory languu,gc of Executive Law§ 259-i (2)(1.:)(A) 
in support of its conclusion to deny parnk does not undcnnine it$ conclusion." Matter of Mullins 
v. New York State lid. of Parole, 136 A.D.3d 1141, ll42, 25 N.Y.S.3d 698 (3d Dept. 2016) 
(citation omitted)~ accord Matter of Reed v. Eva.tl..1'~ 94 A.DJd !323, 942 N.Y.S.2d 387 (3d Dept. 
2012). The language us.ed by tire Board ·was "only scmantkall y different" from the statute. Ma~ 
Q..(Millcrv. New York Slate Div. of Parole, 72 A.D.3d 690. 691- 92, 897 N.Y.S.2d 726, 727 (2d . 
Dept. 2010); M,.,tt.er.of Jame~y. Chairm;J£1 QfN:~_\Y_Y\\r.f .. S_t}t) liv.:. of Parol~ 19 A,DJ:d.8.57, 858, - · 
796 N.Y.S.2d 735, 736 (3d Dept. 2005); ~c alst1 People e..'\ rel. Herbert v. ~cw York State Bd. gJ 
Parole, 97 A.D .2d 128, 46& N. Y .S.2d 881 (l st Dept. 1983) (upholding docision that <knied release 
:1s "contrary to the b~~l mtcrc& of the community''); [v1atkr of Murray v . Evai:~s, 83 A.D.3d 1320, 
920 ~. Y .S.2d 745 {3d Dept. 20 l J) (Board provided a.deqtlalc statutory rationak). 

The Board may place g1ealcr weighl on Lhe 11aurrc of me crime without the existence of any 
aggravating factors. Matter of Hamilton v. New York State Div. of Parole, 119 AD.3d 1268, 990 
)l'.Y.S.2d 714 (3d DepL 2014). . 

No constitutional or statutory right of petitioner is violated b~ausc a Parole Board member 
involved in the immediate Board decision took part in a :prior Boord decision against the inmate. 
DiChiaro v Hrunmock. 87 A.D.2d 957, 451 N.Y.S.2d 248 (3d l)eµt 19&2); Pavnc v Stanford, 173 
A.D.3d 1577, 104 N. Y~S.3d 383 (.ld Dept. 2019). 

1l1e district attorney's rccommc:ndo.tioll is. but one factor for the Hoard to consider. Ext:ieunvc 
Law§ 2.59-i(2)(c)(A}(vii); Maner of :-.Ieives v. Stanford, 2015 NY Slip Op 30264(U), 2015 N. Y . . 
. Misc. Lexis 558 (Sup. Ct. FrankJin Co. Feb. S, 2015) (f cld5"tein, A.S.C.J.) (tne Boord considcrerl 
the appropriate factors including the D .A 15 positive letter and v.ras not required to gi vc equal ·weight 
to ea<:h factor considered). · 

The appellant ha.-; failed to dt=monstrate that the Parole Board's determination was affected by a 
showing of irrationality bordering on impropriety. }::latter of Silmon v Tr<t\•is. 95 N.Y.2d 470, 718 
KY.S2d· 704 (2001); Matter of Rusw v New York State Board of Parole, 50 N Y.2d 69, 77, 427 
~. Y .S.2d 982 ( 1 980). 

• Jn the absence of a convincing dcmonslr'.stion thal. the Board did n-0t consider th¢ statutory 
factors, it m\JS1 be presumed that the Boord fu!filled its duty. Matter of Fuchino v. H~octl, 255 
A.D.2d 914, 914, 680 N.Y.S.2d 389, 390 (-4 Lh Dept. l 998); Matter of McLain v. New York State 
Div. oiPm>lc. 204 A.f).2d 456, 611 N.Y.S.M 619 \2d Dept 1994); Mnttcr of .!vJcKcc v. l'\ew York 
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Shue Bd. of.ParoJC!. 157 A.D2d 944. 945, 550 N.Y.S.2d 204, 105 (Jd Depl. 1990); Pe.Q-ple e~ rel. 
Hcr!zcrt~.97 A.D.2d i28,468N.Y.S.2d SSL 

.l\ppellant's claim tlw the Boain:f failed to oompiy with tlte 2011 amendments lO tbe Executive Law 
~s Iejei.:tcd Dolan v NcwY01kS~1e fkt&d oO'.&Ol~.122 A.D.3d l-058, 995 N.Y.$.2d 850 (Jd Dept. 
2014); Tun v f;,van.). 126 A.D.3d 1196, 3 N. Y.S.3-d 633 (3d Dept. 20 1 5)~ Boccs1disi v Sttr.ll>rd BJ 
A.DJd 1169} 20 N.YS.3d477 (Jd Dept. 2015). Furthennore, the 2011 Exei.:utive Law 4llllcudmenL~ 
have. been incorporated into the regulttJtions adopted by th~ :Board in 2017. 

Tite COMP AS. is not prtdictive and was n'i:ver intended to be the sole fodicatot of risk and needs: 
as th:e BoQrd geLs rtsb. and tiecd& infufl'!'lation from {l variety of sourees., including the st~1tu~ory 
fac:tors and the interview. Notably, tht: 2011 amendmerns did not eliminate the requirement chat 
the Bo~ conduct a. ~-~~:case review of cad: ir>~n:ite . by oousi<lcnr..e., ilie Srmutoi'y fa-e(ill'S 
i.n.ctuding tneinstant offense. The ame:'ldmcnto; also did not change the three substantive standards 
that the Soard is required lo apply wben deciding whether to grant parole. exccuti.'llc Lew 
§ 259-i(2)(c){A). Thus, the COMPAS cannot mruida!e a particular result. Matter of~ 
Stanf9rf, l37 A.0.3d 1396> 26 N.Y.S.3d 815 {3d lX1Jt. 2016). Ratf.er, me COMPAS is an 
additional oonsi.dc;ration that the BQ8!rd must "veigb ruong ·1,vi.Lh the stan.itory factors for tli,e purposc.-1; 
of ®cidirlg whether the three standard.~ are satisfied. S~ M~tter of Rivera v. N_Y, St!Ui: DiY. of 
f~.!J.>.k, J 19 A.D.3d 1107, t 10!, 990 N.Y.S.2d 295 (3d Dept 2014); accord Ma£ter of D~WtSl v. 
,:\ru.1~. j?') A.D.ld 1059, 994 N.Y.S.2d 747 (Jtl Dept 20! 4)~ ~·al.59 Matter of Gom..a.lvo v. 
~tam[~, 153 A.0.3d I02l, 56 N.Y.S.3d 896 (.3dDepL. 2017). 1nat is e~tly what occu.rn:d heie. 
As such, ~e Board adhered to the requirementq ofExecuti ve Law § 259-c( 4) in making its parole 
dt:cision, w.iich il1cJuded consideration of a risk and needs assessment inst:rument to assist in 
deterntlning whether mi inmate·may be relealied to parole supervision.'' M~.tt~-T 0JL~9s v. New 
York State Bd. of Parole. 139 A.DJ ti 1068, 30 'N. Y.S.3ci .834 (2d Dept. 2016). The Boaro is not 
requiritcf to give the CO.MP A~ and case plan greater V.""Cighl trum the other S>t.atutory foctors.. \llane . 
of Coru:al'>'o v. SUlnfo!,Sl. 153 A.D.3d 1021> 56 N.Y.S.3d 896 (3d Dept. 2017)~ ~ ~iatter of 
J..cllli§ .... Stanford, 153 A.D.3d 1478, 59 N.Y.S.3d 726 (3d Dept 2017). The Board still is entitle<i 
to place gn:ate.r emphasis ou the instant offet.isc. See. M~ttcuf Montane v. Evans, 116 A.D.Jd 
19?, 203, 981 N.Y.S.2d R66. S/1 (3d Dept. 2014); ~~a!® Matter of Qonzalvo v. Stanford, 153 
A.D.3d i02.l. 56 N.Y.SJd 8% (ld Dept. 2Q17); Mruter Qf Lewis v. StanfQ!Q, l53 A.f)Jd 1478, 
59 N. Y.S.3d 726 (:;lti Dept. 2017). 

luueJ'di,;d 9 NYCRR § 8002.2(a) did oot alter this app~ch. Notice. of Adoption. NY Reg"' Sept. 
211 2017 at 2 (reaffinning "any [risk and n~~ instrument~ is not dt5P0Sitivc1

·)- [ndeed, the 
COMP AS does not (and crumot) supersede th~ Board's authority tO determine, based on members' 
independent judgment .:md application of sectioa 259-i(2)(~)(A)'s factors, whether an inmate should · 
be released. $ec 2011 N. Y. Lmvs ch. 62.i § l, part C> § 1, subpart A, § l; Matter Qf Montane, 116 
A.D.3d m. 202, 981 N.Y.S.2d at 870. The :tmende.d regulation o;;;.-a.s intended to increase 
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ttanspaccncy in the Board's dcci~ioo making by providing an explanation if and when the Board 
dt:pwts from scales i11 denying au inmate release. Notice of Adoption, NY Reg. Sept. 27, 2017 at 
2. Here, the Board decision ilid not depart from the COMPAS, as appellant received a medium 
srade in the criminal involvement category. So, the Board was rel yins upon the COJl.·tp AS. 

Recomml!ndation: Affirm. 

•• t · . • - . ., • ' of' ~ • . .. 
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