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STATE OF NEW YORK - BOARD OF PAROLE 

ADMINISTRATIVE APPEAL DECISION NOTICE 

Name: Thayer, Brian Facility: Orleans Cf 

NYSID: 

DIN: 18-B-1834 

Appearances:· 

Decision appealed: 

Joanne L. Best, Esq. 

Appeal 
Control No.: 

Orleans County Public Defender 
1 South Main Street, Suite 5 
Albion, NY 14411 . 

03-014-19 B 

February 20 l 9 decision, denying discretionary release and imposing a hold of 18 · 
months. 

·-~~~.Board Member(s) ~~~£2P£21~1_8_mit~L = 
. who participated: 

Papers considered: Appellant' s Briefreceived October 4,' 2019 

Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026), COMP AS instrument, Offender Cas~ 
Plan. 

Final Determination: The undersigned determine that the decision appealed is hereby: . 

~~--~d _ . Vacated, remanded for de novo interview _ Modified to ___ _ 

_ Vacated, remanded for de novo interview _ Modified to ___ _ 

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed.hereto. · 

This Final Determination, ·the related Statement of the Appeals Unit's Findings and the sep a e findin 
the Parole Board, if any, were mailed to the Inmate and the Inmate's Coµnsel, if any, on .;l i3 'J.o.~J 

Distribution: Appeals Unit- Appellant - Appellant's Counsel - lnsf. Parole File - Central File 
P-2002(B) (i 1/2018} . 



STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Thayer, Brian  DIN: 18-B-1834  

Facility: Orleans CF AC No.:  03-014-19 B 

    

Findings: (Page 1 of 3) 

 

Appellant challenges the February 2019 determination of the Board, denying release and 

imposing an 18-month hold. The instant offense involved Appellant interacting via text message 

and e-mail with an undercover officer posing as a 13-year-old male. Appellant twice arranged to 

meet the perceived victim to engage in sexual activity. Appellant raises the following issues: 1) 

the entire parole file was not made available to counsel; 2) the decision was arbitrary and capricious 

because the Board focused solely on the instant offense and Appellant’s prior record; 2) the Board 

berated Appellant rather than reviewing the required factors such as his release plans; 3) the hold 

is excessive because it is two months beyond Appellant’s Conditional Release (“C.R.”) date; and 

4) the decision did not specifically address the required factors and made only cursory reference 

to them. These arguments are without merit. 

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward for 

good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such inmate is released, he will live and remain at liberty without 

violating the law, and that his release is not incompatible with the welfare of society and will not so 

deprecate the seriousness of his crime as to undermine respect for the law.”  Executive Law § 259-

i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of Parole, 119 

A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014).  Executive Law § 259-i(2)(c)(A) requires the 

Board to consider criteria which is relevant to the specific inmate, including, but not limited to, the 

inmate’s institutional record and criminal behavior.  People ex rel. Herbert v. New York State Bd. 

of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983). In this case, the appellant received an 

EEC, therefore the deprecation standard does not apply here. 

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 

discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight.  Matter of 

Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of LeGeros 

v. New York State Bd. Of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of 

Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).  In the absence 

of a convincing demonstration that the Board did not consider the statutory factors, it must be 

presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 A.D.2d 914, 914, 

680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State Div. of Parole, 204 

A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. Of Parole, 
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157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. Herbert, 97 A.D.2d 

128, 468 N.Y.S.2d 881. 

 

An EEC does not automatically entitle an inmate to discretionary release or eliminate 

consideration of the statutory factors including the instant offense.  Matter of Corley v. New York 

State Div. of Parole, 33 A.D.3d 1142, 1143, 822 N.Y.S.2d 817, 818 (3d Dept. 2006); Matter of 

Pearl v. New York State Div. of Parole, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817 (3d Dept. 2006); 

Matter of White v. Dennison, 29 A.D.3d 1144, 814 N.Y.S.2d 393 (3d Dept. 2006).  Moreover, the 

Board is not required to give each factor equal weight.  Matter of Corley, 33 A.D.3d 1142, 1143, 

822 N.Y.S.2d 817, 818; Matter of Pearl, 25 A.D.3d 1058, 808 N.Y.S.2d 816, 817.  The Board may 

deny release to parole on a finding that there is a reasonable probability that, if such inmate is 

released, the inmate will not live and remain at liberty without violating the law and that his release 

is not compatible with the welfare of society.  Correction Law § 805; Matter of Heitman v. New 

York State Bd. of Parole, 214 A.D.2d 673, 625 N.Y.S.2d 264 (2d Dept. 1995); Matter of Salcedo 

v. Ross, 183 A.D.2d 771, 771, 583 N.Y.S.2d 502, 503 (2d Dept. 1992); Matter of Walker v. Russi, 

176 A.D.2d 1185, 576 N.Y.S.2d 51 (3d Dept. 1991), appeal dismissed, 79 N.Y.2d 89 7, 581 

N.Y.S.2d 660 (1992). 

 

The record as a whole, including the interview transcript, reflects that the Board considered the 

appropriate factors, including: the instant offense of Attempted Disseminating Indecent Material 

to Minors in the first degree;  

; his institutional efforts including two Tier II tickets, receipt 

of an EEC, and participation in SOP; and release plans to return to the house where he lives with 

his wife and work in construction as a handyman. The Board also had before it and considered, 

among other things, the COMPAS instrument, the case plan, the sentencing minutes, and letters 

of support.  

 

After considering all required factors, the Board acted within its discretion in determining release 

would not satisfy the standards provided for by Executive Law § 259-i(2)(c)(A).  In reaching its 

conclusion, the Board permissibly relied on the serious instant offense representing an escalation of 

concerning behavior, Appellant’s lack of insight into why he engaged in this behavior, and 

Appellant’s need to continue sex offender counseling. See Matter of Stanley v. New York State 

Div. of Parole, 92 A.D.3d 948, 948-49, 939 N.Y.S.2d 132, 134 (2d Dept.), lv. denied, 19 N.Y.3d 

806, 949 N.Y.S.2d 343 (2012); Matter of Symmonds v. Dennison, 21 A.D.3d 1171, 1172, 801 

N.Y.S.2d 90, 90 (3d Dept.), lv. denied, 6 N.Y.3d 701, 810 N.Y.S.2d 415 (2005); Matter of Warren 

v. New York State Div. of Parole, 307 A.D.2d 493, 493, 761 N.Y.S.2d 883 (3d Dept. 2003); Matter 

of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 418 (1st 

Dept. 1997); .  Matter of Silmon v. Travis, 95 N.Y.2d 470, 478, 718 N.Y.S.2d 704 (2000); Matter 



STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Thayer, Brian  DIN: 18-B-1834  

Facility: Orleans CF AC No.:  03-014-19 B 

    

Findings: (Page 3 of 3) 

 

of Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 

2018); ); Matter of Crawford v. New York State Bd. of Parole, 144 A.D.3d 1308, 46 N.Y.S.3d 228 

(3d Dept. 2016), lv. denied, 29 N.Y.3d 901 (2017); Matter of Allen v. Stanford, 161 A.D.3d 1503, 

1506, 78 N.Y.S.3d 445 (3d Dept.), lv. denied, 32 N.Y.3d 903 (2018); Matter of Barrett v. New 

York State Div. of Parole, 242 A.D.2d 763, 661 N.Y.S.2d 857 (3d Dept. 1997).  

 

Appellant’s complaint that the entire parole file was not made available to counsel is without 

merit. An inmate has no constitutional right to the information in his parole file, Billiteri v U.S. 

Board of Parole, 541 F.2d 938, 944-945 (2d Cir. 1976), and generally is not entitled to confidential 

material, Matter of Justice v. Comm’r of New York State Dep’t of Corr. & Cmty. Supervision, 130 

A.D.3d 1342, 15 N.Y.S.3d 853 (3d Dept. 2015); Matter of Perez v. New York State Div. of Parole, 

294 A.D.2d 726, 741 N.Y.S.2d 753 (3d Dept. 2002); Matter of Macklin v. Travis, 274 A.D.2d 821, 

711 N.Y.S.2d 915, 916 (3d Dept. 2000).  The Board may consider confidential information.  Matter 

of Molinar v. New York State Div. of Parole, 119 A.D.3d 1214, 991 N.Y.S.2d 487 (3d Dept. 2014). 

 

The transcript as a whole does not support Appellant’s contention that the parole interview was 

conducted improperly or that he was denied a fair interview.  Matter of Rivers v. Evans, 119 A.D.3d 

1188, 989 N.Y.S.2d 400 (3d Dept. 2014); see also Matter of Mays v. Stanford, 55 N.Y.S.3d 502, 

150 A.D.3d 1521 (3d Dept. 2017); Matter of Bonilla v. New York State Bd. of Parole, 32 A.D.3d 

1070, 1071, 820 N.Y.S.2d 661, 662 (3d Dept. 2006). While Appellant attempts to label the 

interview as argumentative and characterizes the Board as berating him, a review of the transcript 

reflects the Board properly carried out its obligation to evaluate Appellant’s rehabilitative progress 

and fitness for parole release, including through discussion of whether Appellant is attracted to young 

boys.  

 

Appellant’s contention that the decision somehow is resulting in an improper hold beyond his 

Conditional Release date is mistaken.  The Board’s determination with respect to discretionary 

release is a distinct basis for release that has no impact on conditional release. 

 

Finally, the Board’s decision satisfied the criteria set out in Executive Law § 259-i(2)(a), as it was 

sufficiently detailed to inform the inmate of the reasons for the denial of parole.  Matter of Applegate 

v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 82 N.Y.S.3d 240 (3d Dept. 2018); Matter of 

Kozlowski v. New York State Bd. of Parole, 108 A.D.3d 435, 968 N.Y.S.2d 87 (1st Dept. 2013); 

Matter of Little v. Travis, 15 A.D.3d 698, 788 N.Y.S.2d 628 (3d Dept. 2005); Matter of Davis v. 

Travis, 292 A.D.2d 742, 739 N.Y.S.2d 300 (3d Dept. 2002); People ex rel. Herbert v. New York 

State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).   

 

Recommendation:  Affirm. 
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