








1983] SUPREME COURT CASELOAD 17

(4) The Supreme Court should reduce the pressure on its caseload
by discouraging unnecessary litigation (and invitations to unfocused
arguments on the part of the bar) through the exercise of greater
judicial restraint, collegial deference, and disciplined opinion writing
by the Justices.

The first and second parts of the proposal are intended to reduce the
flow of cases that the Supreme Court now feels obligated to review
even though they do not involve issues of prime national importance.

1. Reducing the Number of Cases Presented for Review

It has been estimated that mandatory appeals constitute about 25
percent of the Court’s caseload.®® Enactment of H.R. 1968% and S.
645% would replace the Court’s remaining mandatory appellate juris-
diction with discretionary review, thus reducing the number of cases
the Court must review each year. Elimination of mandatory jurisdic-
tion, except in truly rare situations, is necessary®® to complete the
conversion of the Supreme Court—started by the Act of 189192 and
accelerated by the Judges’ Bill of 1925°*—from a final court of errors
and appeals to the ultimate judicial authority on issues of fundamen-
tal national significance. The one exception to the total elimination of
mandatory jurisdiction, necessary to preserve the core constitutional
responsibility of the Court, would be to mandate review of those cases
in which a lower court has upheld the constitutionality of a state or
federal statute denying fundamental human rights of a truly divisive
national character. Because the Supreme Court is the ultimate vindi-
cator of such rights under the Constitution, it would not be consistent
with the Court’s constitutional responsibility to avoid such issues
through the discretionary denial of review. History teaches that the
ability to avoid an issue may be too facile a solution to a politically
uncomfortable situation—a solution too readily available and too
often seized by the legislative and executive branches of government.
Mandatory judicial review has forced some of the great civil rights
gains of the past.®

88, Comments of Justice O’Connor, supra note 7, at 12. For an even higher
estimate of cases arising out of mandatory appeals see H.R. Rep. No. 824, pt. I, 97th
Cong., 2d Sess. 92 app. B. (1982) (36.2%).

89. H.R. 1968, 98th Cong., st Sess. (1983).

90. S. 645, 98th Cong., lst Sess. (1983).

91. The Subcommittee on Courts, Civil Liberties and the Administration of
Justice received a letter from all nine Supreme Court Justices recommending that
H.R. 6872, a bill curtailing the mandatory appellate jurisdiction of the Supreme
Court, be adopted. H.R. Rep. No. 824, pt. I, 97th Cong., 2d Sess. 4 (1982).

92. Circuit Court of Appeals Act of 1891, ch. 517, 26 Stat. 826.

93. Ch. 229, 43 Stat. 936.

94. See, e.g., Roe v. Wade, 410 U.S. 113 (1973); Brown v. Board of Educ., 347
U.S. 483 (1954).
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2. Alternatives for Resolving Inter-Circuit Conflicts

The second part of the proposal also reduces the number of cases
that require Supreme Court review. It simply is not necessary, in the
fulfillment of its constitutional responsibilities, for the Supreme Court
to act as an arbitrator among conflicting circuit courts unless the issues
are of fundamental national significance. Justice O’Connor has esti-
mated that 23.7 percent of the Supreme Court’s decided cases during
her first term involved “interpretation[s] of statutes on which the
lower courts had reached conflicting decisions.”® Professor Schaefer
has concluded that there are more than a hundred conflicting statu-
tory interpretations among circuit court decisions each year.?® In a
recent Term, of the 149 cases in which the Supreme Court granted
plenary review, 26 involved conflicts among the circuits on the issue
presented.®” There is a growing consensus that another mechanism is
needed to resolve these conflicts. Suggested mechanisms range from
the Chief Justice’s proposal for a temporary national panel®® to Justice
White’s proposal for a mandatory en banc hearing.?

The approach suggested in this Article is a variation on these pro-
posals, which is designed to augment the underlying theme of these
reforms: the resolution of legal conflict through collegial reason and
the search for consensus. Whenever a circuit renders a decision that is
in conflict with a prior decision of another circuit, the losing party
should be allowed to petition the court issuing the conflicting opinion
for a rehearing before a panel of seven judges, three from each of the
two circuits which gave rise to the conflict, and a seventh to be
assigned from another circuit by the Chief Justice.!® Judges from the
two circuits in conflict thus would participate in an en banc rehearing
to resolve the conflict.!’®! The decision of the en banc panel would
constitute binding precedent on all circuits, subject only to discretion-
ary review by the Supreme Court if an issue of fundamental national
importance is presented. Should a third circuit fail to follow the

95. Comments of Justice O’Connor, supre note 7, at 13.

96. Schaefer, Reducing Circuit Conflicts, 69 A.B.A.]. 452, 454 (1983).

97. Wallace, The Nature and Extent of Intercircuit Conflicts: A Solution Needed
for a Mountain or a Molehill?, 71 Calif. L. Rev. 913, 938 (1983).

98. See Annual Report, supra note 1, at 447.

99. See Brennan I, supra note 7, at 232 (quoting Justice White). It has also been
suggested that the number of inter-circuit conflicts could be reduced by reducing the
number of circuits. Wallace, supra note 97, at 940.

100. The Chief Justice is authorized to “assign temporarily any circuit judge to act
as circuit judge in another circuit.” 28 U.S.C. § 291(a) (1976).

101. Circuit judges are authorized by 28 U.S.C. § 46(c) (1976) to sit en banc
within a single circuit, but the statute makes no reference to inter-circuit en banc
hearings. Hence, legislation would be required to effect this portion of the proposal.
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precedent established by the inter-circuit en banc hearing,*? the peti-
tioner could request an en banc hearing by seven judges, two from
each of the three circuits that had addressed the issue and one assigned
by the Chief Justice. While this approach would require legislation,!%
it is preferred to the alternatives that have been proposed because:

(1) it avoids the creation of a new court or the enlargement of the
new Federal Circuit Court by a special panel of twenty-six judges;

(2) it promotes judicial efficiency and consistency because the issue
has already been briefed and argued before at least three of the judges
conducting the rehearing;

(3) it forces the judges who disagree with their peers to confront,
discuss and, it is hoped, resolve their differences;

(4) it does not elevate a group of circuit court judges to a special
panel to sit in judgment on their peers;

(5) it avoids involving the Supreme Court except for the Chief
Justice’s strictly administrative task of designating one of the circuit
judges; and

(6) it does not create the public impression of a “supercourt,”
without the attributes of the Supreme Court, that would undermine
public respect for the circuit courts.

The long-term effect of bringing the differing circuit judges to-
gether would be a greater respect on the part of federal appellate
judges for the precedents of other circuits. Indeed, such respect should
be encouraged by the Supreme Court through its rules and decisions.
There are no inherent geographic or political reasons why federal
judges in the thirteen circuits should apply federal statutes differently
in response to local circumstances.!® The argument that circuit con-
flicts help sharpen the issues for Supreme Court review or provide a
testing ground for various interpretations is, in a word, foolish. In any
event, such an argument is far outweighed by the injustice, chaos, and
burden of litigation caused by conflicting statutory interpretations.
The words of Eighth Circuit Judge Lay in Aldens Inc. v. Miller'® are
instructive:

As an appellate court, we strive to maintain uniformity in the law
among the circuits, wherever reasoned analysis will allow, thus
avoiding unnecessary burdens on the Supreme Court docket. Unless

102. The decision of the inter-circuit en banc court would be binding precedent
for all other circuits. It is therefore hoped that the need for the further procedure set
forth above would be rare indeed.

103. While “[t]he Supreme Court and all courts established by Act of Congress
may from time to time prescribe rules for the conduct of their business” under the
authority of 28 U.S.C. § 2071 (1976), nowhere are they given express authority to
hold inter-circuit en banc hearings. The Court cannot alter its own jurisdiction.

104. See Schaefer, supra note 96, at 454.

105. 610 F.2d 538 (8th Cir. 1979), cert. denied, 446 U.S. 919 (1980).
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our . . . courts of appeals are thus willing to promote a cohesive
network of national law, needless division and confusion will en-
courage further splintering and the formation of otherwise unnec-
essary additional tiers in the framework of our national court sys-
tem. 106

These two proposals—if the earlier cited estimates of conflict and
mandatory jurisdiction cases are correct—could reduce the number of
cases argued before the Court by up to 47 percent.!®

3. Concentrating Supreme Court Decision-Making

The third suggestion is, in large measure, an acknowledgment of
what has become a reality. Since Congress enacted the Judges Bill of
1925,1% the Supreme Court has not been expected to take on the
“function . . . of primarily—or even largely—correcting errors com-
mitted by other courts.”!®® The value of Supreme Court decision-
making is not in how many individual disputes are resolved, but
rather in the clarity and cohesiveness of the legal guidance it provides
the highest courts of the various states, the lower federal and state
courts and the political branches of government.

As Congress reacts to media events and special interest pleas, and as
the executive branch is consumed by “crisis-coping” and “fire-fight-
ing,” the importance of a third and independent branch, committed
to reflective reasoning and to a rational search for sometimes elusive
constitutional values increases. As Justice Holmes once said:

The best defense for leaving fundamental responsibilities to this
Court came from Brandeis . . . that constitutional restrictions en-
able a man to sleep at night and know that he won’t be robbed
before morning—which, in days of legislative activity and general
scheming, otherwise, he scarcely would feel sure about.!!?

Individuals selected to fulfill this constitutional mandate need not
necessarily be judges by experience, although Justices Holmes and
Stewart, among others, demonstrated that appointments from the
judiciary often function superbly. Some of the greatest Justices—to

106. Id. at 541.

107. See supra notes 88, 95 and accompanying text (25% of the caseload are cases
arising out of mandatory jurisdiction and 23.7% involve inter-circuit conflicts).

108. Ch. 229, 43 Stat. 936.

109. Stevens II, supra note 47, at 180. “It is far better to allow the state supreme
courts and federal courts of appeals to have the final say on almost all litigation than
to embark on the hopeless task of attempting to correct every judicial error that can
be found.” Id.

110. Letter from O.W. Holmes to Felix Frankfurter, Holmes Papers, Harvard
Law School (April 20, 1921) (quoted in A. Bickel, The Supreme Court and the Idea
of Progress 28 (1970)) [hereinafter cited as A. Bickel I].
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speak only of those no longer on the bench—have come from aca-
demic halls (Frankfurter), from the practicing bar (Brandeis and
Harlan), and from the political process (John Marshall, Warren and
Black).!!! Justice Frankfurter once wrote that a Justice must have
“poetic sensibilities” and the “gift of imagination.”!12 He must “pierce
the curtain of the future . . . and give shape and visage to mysteries
still in the womb of time.”?'® To enable each Justice to contribute a
unique perspective and reasoned insight requires “ample time,” again
in the words of Justice Frankfurter, “and freshness of mind for private
study and reflection in preparation for discussion at Conference.”!*
As Professor Thomas Reed Powell of the Harvard Law School wrote,
“[t]he logic of constitutional law is the common sense of the Supreme
Court of the United States.”!13

No Plimsoll line can be established which helps the Court to dis-
charge its difficult responsibilities. With many of the issues with
which it deals—for example, due process, just compensation, equal
protection—the Court is left with the need for intuitive judgment.
According to Justice Powell, however, simply coping with the rising
caseload may require a Justice during the busy opinion writing
months of May and June to work “twelve to fifteen hours a day, six
days [a] week.”!® Such a schedule simply is not conducive to quiet
reflection or sound judgment.}” The answer is not to relegate the
Justices, like too many senators and cabinet officers, to the role of
managers of an ever-expanding staff.!*® Rather, the Court should limit
the number of cases that it decides on the merits each year to a
manageable number, allowing sufficient time for discussion, common

111. Prior to his service on the Supreme Court, Justice Frankfurter was a professor
at the Harvard Law School. Congressional Quarterly, Guide to the Supreme Court
851. Justices Brandeis and Harlan were in private practice. Id. at 842-43, 859. Justice
John Marshall served in the Virginia House of Delegates, as minister to France, and
as a member of the U.S. House of Representatives. Id. at 804. Chief Justice Warren
served both as attorney general and governor of California. Id. at 858. Justice Black
was a member of the U.S. Senate. Id. at 849.

112. F. Frankfurter, Of Law and Men 39 (1956) (quoted in A. Bickel I, supra note
110, at 38).

113. Id.

114. Dick v. New York Life Ins. Co, 359 U.S. 437, 458 (1959) (Frankfurter, J.,
dissenting).

115, Powell, The Logic and Rhetoric of Constitutional Law, 15 J. Phil. Psychol-
ogy & Sci. Method 645, 646 (1918) (quoted in A. Bickel I, supra note 110, at 20).

116. Powell, supra note 7, at 1372.

117, Hart, The Supreme Court, 1958 Term—Forward: The Time Chart of the
Justices, 73 Harv. L. Rev. 84, 99-100 (1959).

118. Justice Brandeis once observed: “The reason the public thinks so much of the
Justices of the Supreme Court is that they are almost the only people in Washington
who do their own work.” C. Wyzanski, Whereas—A Judge’s Premises 61 (1965)
(remark of Justice Brandeis) (quoted in Remarks of Justice Rehnquist, supra, note 10,
at 27).
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sense reflection and clarity of presentation. As Justice Stevens has
‘noted, the Supreme Court’s caseload could be reduced significantly by
stricter adherence to the doctrine of judicial restraint.!'® Very simply,
if it is not necessary to decide the issue—if the issue is not ripe for
review—the Court should not undertake to decide it, for as Alexander
Bickel said, “[n]o answer is what the wrong question begets.”!2° There
are, moreover, some issues that the Court simply need not address. In
Sakraida v. Ag Pro, Inc.,'® the Supreme Court granted certiorari to
decide the validity of respondent’s patent covering a water flush sys-
tem to remove cow manure from the floor of a dairy barn. The
Court’s holding that the system “did not produce a ‘new or different
function’ . . . within the test of validity of combination patents”!22
was certainly helpful to the litigants involved but hardly an issue of
prime national importance.

Justices Brennan and Stevens have publicly cited the school library
case, Board of Education v. Pico,'*® as an example of the type of case
the the Supreme Court should not take.!** The issue there was
whether the first amendment restrained the school board in the re-
moval of books from a school library.!?s After the district judge
granted the school board summary judgment,'?® the Second Circuit
reversed on the ground that the case presented a genuine issue of fact
as to the school board’s motivation.!?” Further proceedings by the trial
court would have clarified the constitutional issue and perhaps
mooted the entire case.'®® Yet the Supreme Court took the case at the
interlocutory stage, disposed of it by affirming the remand for trial
and filed seven separate opinions, none of which commanded the
votes of a majority. The Supreme Court addressed a constitutional
issue prematurely, and in such a confusing and ambiguous manner
that it undoubtedly will stimulate a great deal of litigation in search of
a clearer set of guiding principles. As Justice Marshall, one of only two
Justices who did not write a separate opinion in Pico, commented, “it
may be pretty difficult for the lower courts, or anyone else, to figure

119. Stevens 11, supra note 47, at 180; see Ashwander v. Tennessee Valley Author-
ity, 297 U.S. 288, 341, 345-48 (1936) (Brandeis, J. concurring).

120. A. Bickel, The Least Dangerous Branch 103 (1962).

121. 425 U.S. 273 (1976).

122. Id. at 282 (quoting Anderson’s Black Rock v. Pavement Salvage Co., 396
U.S. 57, 60 (1969)).

123. 457 U.S. 853 (1982).

124. Brennan I, supra note 7, at 231; Stevens II, supra note 47, at 180.

125. 457 U.S. at 855-56.

126. See id. at 859.

127. Id. at 860-61.

128. Brennan I, supra note 7, at 232.
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out exactly what the decision stands for.”!?® Perhaps when the Court
took the case for review it thought that a consensus could be achieved,
but after briefing and argument that consensus proved impossible.
The Court then should have considered a summary remand.

Another type of case that the Supreme Court need not review
involves issues limited to a specific geographical area. In Watt v.
Alaska,’®® for example, the Supreme Court reviewed a dispute be-
tween Alaska and one of its counties over the division of mineral
leasing revenues'®*!—a dispute that could only arise in the Ninth Cir-
cuit. While there may have been an error by the court below, this was
not a sufficient reason for Supreme Court review of a decision that did
not have any implications beyond Alaska.

Cases which are factually unique also need not be reviewed. In
Oregon v. Kennedy,"?* for example, five Justices volunteered a new
double jeopardy doctrine!** even though the Oregon Court of Appeals
had misapplied the doctrine to a peculiar set of facts unlikely to be
duplicated elsewhere.!®* The Supreme Court’s pronouncement was
totally unnecessary to the resolution of the specific case. Moreover, the
Oregon court was free to reinstate its prior judgment by relying on
Oregon rather than federal law.1%

129. Remarks of Justice Marshall, Second Circuit Judicial Conference, at 2 (Sept.
9, 1982) (available in files of Fordham Law Review).

130. 451 U.S. 259 (1981).

131. Id. at 263.

132. 456 U.S. 667 (1982).

133. Id. at 679.

134. Stevens II, supra note 47, at 180.

135. Id. Another example of the Court’s lack of judicial restraint may be found in
Snepp v. United States, 444 U.S. 507 (1980) (per curiam). There the court below had
held that Snepp’s publication of a book about Viet Nam had violated his secrecy
agreement with the CIA. Id. at 508. The government opposed Snepp’s petition for
certiorari and filed a conditional cross-petition, praying that if the Court granted
Snepp’s petition it also should consider whether the remedy ordered by the lower
court was adequate. Id. at 524 (Stevens, J., dissenting). The Supreme Court granted
both petitions, but summarily dismissed Snepp’s claim, id., and without hearing
argument on the merits, issued a per curiam opinion ordering that a constructive
trust be imposed on the book’s earnings even though there was neither a statutory nor
a contractual basis for this novel remedy. Id. at 517-18 (Stevens, J., dissenting). Since
the government had not even asked the Court to review the remedy issue unless it
granted Snepp’s petition, this was a clear example of the Court’s unnecessary exercise
of power. Stevens II, supra note 47, at 181. Another example is Michigan v. Long,
103 S. Ct. 3469 (1983), in which the Supreme Court reversed and remanded a
decision by the Michigan Supreme Court because the lower court had given too-
restrictive an interpretation to federal constitutional law. Id. at 3478-82. The Court,
notwithstanding similar provisions in the Michigan Constitution, held that absent
clear evidence in the lower court opinion of adequate state law grounds, the Court
will presume that the decision is based on federal law. Id. at 3476. Justice Stevens
dissented, not only because of the Court’s adoption of “presumptive jurisdiction” but
because the Court should not be concerned with a state court decision which provides
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These cases clearly illustrate the need for more disciplined case
selection and opinion writing. Each decision of the Supreme Court
should be a uniquely crafted work of art; even the dissenting views,
like contrasting colors and off-setting shadows, should contribute to
the clarity and vitality of the whole. It is hoped the Court’s archetypes
would tend more toward the harmony of Monet and clarity of Rem-
brandt than the harried spontaneity of Pollock or discordance of
Kandinsky.

4. Collegial Analysis: Reaching a Consensus

The most significant opportunity to reduce the Supreme Court’s
caseload may ultimately be through disciplined opinion writing and
collegial deference in the rendering of decisions. In selecting cases for
review, the Court should consider whether members of the Court are
prepared to work together to clarify and advance the state of the law.
The subtle judgments and mutual deference involved in this process
spring from the Court’s deeply embedded traditions and the practical
wisdom of its finest members. One such great exemplar was Justice
Brandeis, of whom his former law clerk, Paul Freund, has written:

greater protection to a citizen than is required by the Constitution. Id. at 3489-90.

Justice Stevens wrote:
Even if I agreed with the Court that we are free to consider as a fresh
proposition whether we may take presumptive jurisdiction over the deci-
sions of sovereign states, I could not agree that an expansive attitude makes
good sense. It appears to be common ground that any rule we adopt should
show “respect for state courts, and [a] desire to avoid advisory opinions.”
. . . And I am confident that all members of this Court agree that there is a
vital interest in the sound management of scarce federal judicial resources.
All of those policies counsel against the exercise of federal jurisdiction. They
are fortified by my belief that a policy of judicial restraint—one that allows
other decisional bodies to have the last word in legal interpretation until it is
truly necessary for this Court to intervene—enables this Court to make its
most effective contribution to our federal system of government.

The nature of the case before us hardly compels a departure from tradi-
tion. These are not cases in which an American citizen has been deprived of
a right secured by the United States Constitution or a federal statute.
Rather, they are cases in which a state court has upheld a citizen’s assertion
of a right, finding the citizen to be protected under both federal and state
law. The complaining party is an officer of the state itself, who asks us to
rule that the state court interpreted federal rights too broadly and “overpro-
tected” the citizen. . . .

Until recently we had virtually no interest in cases of this type. . ..
Sometime during the past decade . . . our priorities shifted. The result is a
docket swollen with requests by states to reverse judgments that their courts
have rendered in favor of their citizens. I am confident that a future Court
will recognize the error of this allocation of resources. When that day
comes, I think it likely that the court will also reconsider the propriety of
today’s expansion of our jurisdiction.

Id. at 3490-91 (Stevens, J., dissenting) (footnotes omitted).
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For Brandeis almost the paramount quality of a good judge was
the capacity to be reached by reason, the freedom from self-pride
that without embarrassment permits a change of mind. It was this
quality of open-mindedness which made Justice Pitney, who was in
many respects poles apart from Brandeis, an especially respected
colleague. The constructive influence of Brandeis in the councils of
the Court owed much to his high boiling point, his self-control
which, when excessively taxed, was able to convert the fire within
him into the heat of dry ice.!3®

The unpublished opinions of Justice Brandeis, as analyzed by Alex-
ander Bickel, provide useful insight into the collegial decision-making
of past Courts and the judgment involved in deciding whether to
dissent.!?” Brandeis had been assigned to write the Court’s opinion in
St. Louis Iron Mountain & Southern Railway Co. v. Starbird,'®
concerning the question whether the Supreme Court had jurisdiction
to review a state court’s decision if a federal right had not been
expressly asserted in the state court below. Brandeis wrote a draft
opinion denying jurisdiction, but several months later Justice Day
issued a unanimous opinion for the Court finding jurisdiction and
addressing the merits. Why did Brandeis not dissent? Bickel asserts
that Brandeis “suppressed his dissenting views on questions which he
considered to be of no great consequence.”’® Similarly, although
Brandeis disagreed with the majority in Gooch v. Oregon Short Line
Railroad Co.,*° he refrained from dissenting on the grounds that the
issue presented—whether a railroad pass condition restricted a per-
sonal injury claim—was “not important enough to warrant dis-
sent,”14

In Starbird, it is also likely that Brandeis wished to find a more
effective context in which to articulate his jurisdictional views, and
that he further recognized that a dissent could have focused more
sharply the holding with which he differed. As Professor Frankfurter
once said: “[T]he scope of a Supreme Court decision is not infre-
quently revealed by the candor of dissent.”’4? Brandeis “suppressed
dissents for tactical reasons™4® and often “referred to Holmes’ reluc-

136. Freund, Introduction to A. Bickel, The Unpublished Opinions of Mr. Justice
Brandeis at xx (1957).

137. See A. Bickel, The Unpublished Opinions of Mr. Justice Brandeis passim
(1957) [hereinafter cited as A. Bickel II].

138. 243 U.S. 592 (1917).

139. A. Bickel II, supra note 137, at 28.

140. 258 U.S. 22 (1922).

141. A. Bickel II, supra note 137, at 28.

142. F. Frankfurter, The Commerce Clause under Marshall, Taney and Waite
106 (1937) (quoted in A. Bickel II, supra note 137, at 29).

143. A. Bickel II, supra note 137, at 18. Occasionally, however, a dissent may be
used tactically to attempt to narrow the precedential value of a decision. Justice
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tance to dissent again after he had once had his say on a subject.”!#4
The Court has often performed magnificently in adjusting the views
of its members to avoid dissension on great public issues, particularly
when unanimity was important to gain public acceptance. The nation
should greatly admire and appreciate the effort, time and talent
which was expended in fashioning a single Court opinion in, inter
alia, Brown v. Board of Education,**® Brown v. Board of Education
I1,'4¢ Cooper v. Aaron,'*” Swann v. Charlotte-Mecklenburg Board of
Education,"*® United States v. Nixon,*® and in achieving near-una-
nimity (8-1) in Bob Jones University v. United States.'>®

While these cases demonstrate that the Court sometimes has strug-
gled mightily for consensus, there is little public indication that the
traditional spirit of collegial deference pervades the Court today.
Indeed, as the statistics cited earlier!® indicate, unanimous decisions
may be becoming an “endangered species.” Carefully crafted and
sparingly used dissents can contribute to the sharpness of the Court’s
message and even foreshadow its future direction.!’® In some in-
stances, a clear and forceful opinion of the Court accompanied by
equally lucid and scholarly concurring and dissenting opinions can
provide both clarity and realism in evaluating the underlying societal
tensions. The Chief Justice’s eloquent opinion for the Court in Immi-
gration & Naturalization Service v. Chadha,'® Justice Powell’s lucid

Brennan’s recent dissent in Brown v. Thomson, 103 S. Ct. 2690 (1983), offers a not
too subtle illustration:

Although I disagree with today’s holding, it is worth stressing how ex-
traordinarily narrow it is, and how empty of likely precedental value. . . .
Hence, although in my view the Court reaches the wrong result in the case
at hand, it is unlikely that any future plaintiffs challenging a state reappor-
tionment scheme as unconstitutional will be so unwise as to limit their
challenge . . . .

Id. at 2700 (Brennan, J., dissenting).

144. A. Bickel 11, supra note 137, at 18.

145. 347 U.S. 483 (1954). The case was first argued on December 9, 1952 but was
not decided until May 17, 1954. Id. at 483.

146. 349 U.S. 294 (1955).

147. 358 U.S. 1 (1958).

148. 402 U.S. 1 (1971).

149. 418 U.S. 683 (1974).

150. 103 S. Ct. 2017 (1983).

151. See supra note 19 and accompanying text.

152. E.g., Plessy v. Ferguson, 163 U.S. 531, 552 (1896) (Harlan, J., dissenting);
see Brennan, Justice Brennan Calls National Court of Appeals Proposal “Fundamen-
tally Unnecessary and Ill Advised,” 59 A.B.A.J. 835, 838 (1973). Justice Brennan’s
concern that he may not be able to suggest through dissent from a denial of certiorari
that substantial issues are presented, id., is countered by Justice Stevens’ contention
that the Supreme Court “shouldn’t waste scarce time and energies writing dissents
when it denies petitions for review.” Wash. Post, Dec. 5, 1978, at A12, col. 1.

153. 103 S. Ct. 2764 (1983).
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concurring opinion, and Justice White’s scholarly dissent each con-
tribute to public understanding of the legislative veto issue and the
true tensions inherent in any future attempt at a legislative solution.

The Court, however, must confront “that ‘great difficulty of all
group action’—when to dissent, and when to concede and be si-
lent.”'5* While concurring opinions may contribute to the develop-
ment of the law, concurrences such as the one filed by Justice O’Con-
nor in Commissioner v. Tufts'>® do little to sharpen the Court’s
holding. After reciting at length from Professor Barnett’s amicus brief,
Justice O’Connor concluded: “Persuaded though I am by the logical
coherence and internal consistency of this approach, I agree with the
Court’s decision not to adopt it judicially.”!% Such persistent fragmen-
tation of views and lack of cohesion erode the Court’s moral authority,
befuddle the beneficiaries of its guidance, and—most relevant here—
invite further pressure on its workload.

The confusion begat by fragmentation can be illustrated by the
Court’s recent decision on the fourth amendment’s protection against
illegal search and seizure in Florida v. Royer.'™ Mr. Royer had pur-
chased an airline ticket to New York City at Miami Airport under the
name “Holt” and had checked two suitcases bearing this appella-
tion.!s8 In the airport concourse, a nervous Royer was approached by
two detectives who had observed him and believed that he fit the so-
called “drug courier profile.”’*® Upon request, but without oral con-
sent, Royer produced his airline ticket and driver’s license, the latter
of which bore his correct name.!¢? The detectives then informed Royer
that they were narcotics investigators and they suspected he was
transporting narcotics.'®* Without returning his ticket or license, they
asked him to accompany them to a small room adjacent to the con-
course where they retrieved his luggage and requested his consent to
search it.1%2 Royer did not orally consent but provided a key which
unlocked one of the suitcases in which marijuana was found.!%

This is not a unique set of circumstances. Last year, in the Detroit
Airport alone, drugs were found in 77 out of 141 searches.!%* Because
narcotics smuggling is a serious national problem, clear Supreme

154. A. Bickel II, supra note 137, at 21.

155. 103 S. Ct. 1826, 1836 (1983) (O’Connor, J., concurring).
156. Id. at 1837 (O’Connor, J., concurring).
157. 103 S. Ct. 1319 (1983).

158. Id. at 1322.

159. Id. at 1321-22.

160. Id. at 1322,

161, Id.

162, I1d.

163. I1d.

164. Id. at 1339 n.6 (Rehnquist, J., dissenting).
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Court guidance would be helpful to law enforcement officials and to
the lower courts.

It is instructive, therefore, to examine the “guidance” the Court
provided through its five separate opinions.!® In a plurality opinion,
Justice White concluded that Royer’s detention in the airport con-
course was legal, but that his removal to the small room constituted an
illegal detention.!®® Thus, although Royer consented to the search of
his luggage, the consent was tainted by the illegal detention, and
therefore ineffective to justify the search.6? Justice Powell concurred,
but concluded that in the “small, windowless room—described as a
‘Jarge closet” 1% Royer’s mere surrender of his luggage key did not
constitute consent.’®® Concurring in the result, Justice Brennan con-
cluded that the initial stop of Royer in the airport concourse was
illegal and that everything thereafter was therefore tainted.!™ Justice
Blackmun dissented, arguing that society’s interest in the detection of
drug traffickers is so great that the detectives did not need to have
“probable cause” to detain Royer.!” Justice Rehnquist, joined by the
Chief Justice and Justice O’Connor, also dissented, concluding that
under the circumstances the two detectives did have “probable cause”
to arrest Royer and that the transfer to a small room and interception
of the luggage were consistent with the fourth amendment’s “reason-
ableness test.”172

Despite the five opinions, a law enforcement officer, prosecuting or
defense attorney, or lower court has no clear answer to many impor-
tant questions. For instance, should the law enforcement officers have
requested permission to search the suitcases in the open public con-
course rather than transfering Royer to a small room? If the room had
been large and spacious, rather than small and windowless, would the
officers’ conduct have been reasonable? If the officers had returned
Royer’s ticket and driver’s license, would the encounter have been
consensual? If Royer had orally agreed to open the suitcase, would
this have been sufficient?

The Supreme Court’s resolution of the Royer case, some might say,
represents the intellectual jousting of a debating society, each Justice

165. Florida v. Royer, 103 S. Ct. 1319 (1983) (plurality opinion of White, J., at
1321; concurring opinion of Powell, J., at 1329; concurring opinion of Brennan, J.,
at 1330; dissenting opinion of Blackmun, J., at 1332; dissenting opinion of
Rehnquist, J., at 1336).

166. Id. at 1326.

167. Id. at 1326-27.

168. Id. at 1330 (Powell, ]J., concurring).

169. Id.

170. Id. at 1331-32 (Brennan, J., concurring).

171. Id. at 1332. (Blackmun, J., dissenting).

172. Id. at 1337 (Rehnquist, J., dissenting).
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spinning his own web of procedural distinctions from the Court’s
esoteric fourth amendment jurisprudence.!” It fails to exhibit any
collegial attempt at consensus on basic principles. It is devoid of real
guidance for officers and lawyers, and invites further litigation to
resolve the ambiguities it has created. Furthermore, having upheld a
similar airport drug search in 1980 in United States v. Mendenhall '™
the Supreme Court was not under any compulsion to revisit the
issue.17s

The Supreme Court should have denied certiorari in Royer. If it did
not become apparent until after certiorari was granted that the case
did not present the best opportunity to revisit the issue of airport drug
searches, the Supreme Court could have disposed of the case summar-
ily in a per curiam affirmance of the judgment below (perhaps stating
that an opinion would not be written because there was no consensus
on the issue). Alternatively, the Court should have admitted its mis-
take in granting certiorari and reversed the grant. The Court’s action
in Illinois v. Gates,'™ for example, despite criticism from the press,'””
was clearly correct. The Justices simply announced that the Court
would not rule on the controversial law enforcement questions pre-
sented because “[t]hey had picked the wrong case.”!?®

A month after Royer, the Supreme Court, in a similar display of
fragmentation, applied the “plain view” doctrine to a police officer’s
seizure of a drug-filled green party balloon from respondent’s automo-
bile.!” Justice Rehnquist, joined by Chief Justice Burger, Justice
White and Justice O’Connor, maintained that seizure of the balloon
did not constitute a violation of the fourth amendment.!® Justice
Powell, joined by Justice Blackmun, concurred, arguing that the plain
view doctrine articulated in Coolidge v. New Hampshire'®' was dis-

173. See Will, Justice Squints, Wash. Post, Mar. 31, 1983, at A23, col. 5.

174. 446 U.S. 544 (1980).

175. Subsequent to Royer, the Supreme Court again granted certiorari in an
airport drug seizure case. In United States v. Place, 103 S. Ct. 2637 (1983), six
Justices were able to agree that detaining a suspect’s luggage for over 90 minutes was
not reasonable in the absence of probable cause. In contrast to Royer, this case is a
good example of the type of clear guidance a more cohesive opinion can provide.

176. 103 S. Ct. 2317 (1983). The issue in Gates was whether the exclusionary rule
should be modified to allow the introduction of illegally obtained evidence, when
that evidence was obtained in the good faith belief that the search and seizure in
question complied with the requirements of the fourth amendment. Id. at 2321. The
Court declined to decide this issue because it had not been presented to or decided by
the Illinois Court. Id.

177. See, e.g., Barbash, High Court Feared Issuing the Right Ruling in the Wrong
Case, Wash. Post, June 10, 1983, at A7, col. 1.

178. Id.

179, Texas v. Brown, 103 S. Ct. 1535 (1983).

180. Id. at 1541-44,

181. 403 U.S. 443 (1971).
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positive of the issue presented.!®? Justice Stevens, joined by Justices
Brennan and Marshall, wrote a separate concurring opinion pointing
out that the state would have to justify opening the balloon without a
warrant before the balloon’s contents could be used as evidence.!®® In
a one-paragraph concurrence, Justice White noted his continued dis-
agreement with the views of four Justices in Coolidge that plain view
seizures are only valid if inadvertent.'® Although there were no dis-
sents, the four separate opinions, none of which reflected the views of
a Court majority, completely diffused the practical value of any
guidance provided by the Court.

Perhaps the classic example of fragmentation occurred in Regents of
the University of California v. Bakke.'®> Two different five-to-four
majorities decided the two main issues in the case,!®® resulting in six
separate opinions.!#” Even though Justices Marshall, White and Black-
mun joined Justice Brennan in his opinion, they each also wrote their
own separate opinions.'®® The resultant 156 pages left the law regard-
ing affirmative action in medical school admissions in a state of rea-
soned ambiguity.

The substantial increase in the number of separate opinions in cases
like Royer, Brown, and Bakke adds fuel to the flames of a litigious
population by inviting litigants throughout the federal system to press
for particular points of view that have some support on the Court.!#
As the statistics recited earlier'®® suggest, there is less cohesion and
unity of purpose on today’s Court. Some of this dissension may be
explained by the diversity of backgrounds and perspectives on the
present Court, the increased complexity of the social and technical

182. Texas v. Brown, 103 S. Ct. 1535, 1544-45 (1983) (Powell, J., concurring).

183. Id. at 1547 (Stevens, J., concurring).

184. Id. at 1544 (White, J., concurring).

185. 438 U.S. 265 (1978).

186. Id. at 271-72; see Tribe, Comment, Perspectives on Bakke: Equal Protection,
Procedural Fairness, or Structural Justice?, 92 Harv. L. Rev. 864, 864 (1979).

187. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (Opinion of
Powell, J., at 269; opinion of Brennan, J., Marshall, J., White, J., and Blackmun, J.,
concurring in part and dissenting in part, at 324; opinion of White, J., at 379;
opinion of Marshall, J., at 387; opinion of Blackmun, J., at 402; opinion of Stevens,
J., concurring in part and dissenting in part, at 408).

188. See supra note 187.

189. See N.Y. Times, July 9, 1982, at Al, col. 2. In the 1981 Term, 33 cases were
decided by a one-vote margin as compared to the previous Term in which 17 cases
were decided by a one-vote margin. Id. In the 1982 Term, 33 cases were decided by a
one-vote margin. See Appendix, Chart I.

190. Between 1955 and 1982, the Supreme Court issued approximately “three
times as many plurality decisions as were issued in the entire previous history of the
Court.” Wallace, supra note 97, at 921 (citing Note, Plurality Decisions and Judicial
Decisionmakings, 94 Harv. L. Rev. 1127, 1127 n.1, 1147 (1981)).
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issues that are presented to the Court today (in contrast to the Courts
on which Hughes, Holmes and Brandeis sat), and the tendency of
Congress to “punt” on too many controversial issues. But the outside
observer sees too little evidence of a genuine effort by the Justices to
work out their differences in conference rather than spell them out in
separate opinions.!®! Ironically, the Supreme Court, as Justice Frank-
furter reminded us, derives its authority not from the exercise of
power or control of the purse, but through its capacity to gain the
consent of the governed to a reasoned, ordered process of dispute
resolution.!®?

It does little to aid the Court’s image as the ultimate dispute resolver
when the Justices themselves cannot refrain from engaging in attacks
on one another’s positions. An example of this sort of internal bicker-
ing is the five-to-four decision in FERC v. Mississippi.'®* Justice Black-
mun, writing for the Court, referred to Justice O’Connor’s “purported
distinctions” as “little more than exercises in the art of ipse dixit.”'%
Justice O’Connor, in her partial dissent, referred to Justice Black-
mun’s choice between the states’ abandoning regulation of public
utilities or complying with a federal statute as “an absurdity, for if
[the] analysis is sound, the Constitution no longer limits federal regu-
lation of state governments.”1%% Justice Blackmun recently noted that
on such close votes, “[y]ou’re locked in combat. It’s competitive to
that degree . . . . But I think, clearly, this is an educational process—
and I would hope that one matures as the years go by.”%

There are, of course, times when a clear and forceful dissent con-
tributes greatly to public understanding of the law, but dissents
should be saved for such occasions. One should not advocate that the
fiercely independent intellects that constitute today’s Supreme Court
consign themselves to the lowest common denominator of compro-
mise. Nor should attempts at accommodation resort to intentional
ambiguities like the legislative ambiguities created by House-Senate
conferences. If clarity and candor are best served by dissenting opin-
ions, then a dissent is preferable to disingenuous accommodation.

191. Unless the Justices routinely employ tact and diplomacy in order to establish
convincing majorities, court decisions may resemble a “restricted railroad ticket,
good for this day and train only.” See Smith v. Allwright, 321 U.S. 649, 669 (1944)
(Roberts, J., dissenting). See supra notes 18-20 and accompanying text.

192. See N. Dawson, Louis D. Brandeis, Felix Frankfurter, and the New Deal 27-
28 (1980).

193. 456 U.S. 742 (1982).

194. Id. at 762 n.27.

195. Id. at 781 (O’Connor, J., concurring in part and dissenting in part).

196. Jenkins, A Candid Talk with Justice Blackmun, N.Y. Times, Feb. 20, 1983,
§ 6 (Magazine), at 20.
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CHART III
UNITED STATES SUPREME COURT: NUMBER OF OPINIONS*

400 -

380 -~

340 -

300 A

260 -~

220 4

180 A

140 -+

N\
\ A\

N I T T e e e e e o I O O Y

|
(=
el
D
—

1955
1960
1965
1970
1975
1980
1982

* Source: The Supreme Court: The Statistics, 63-97 Harv. L. Rev.,
November issues (1950-1983). These figures do not include per curiam
opinions.



