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SUP~EME COURT,' OE: THE STATE ·O.E' NEW Y'ORK 
COUNTY OF 'KINGS : CIVI.L TERM : COMMERCIAL 8 
... -----------""'"- -----------... ---:--'--------------:x: 
5506·--~-0 LI NDEN BLVD BROOKLYN. LLC, 5.507-"5-8 
L-I NDEN Br..vo BROOKt:YN' LLCi s·so·a --~JS· LINDEN 
BLVD .BROOKLYN LLC, .55Q:9- tJO MART8N.SE­
STREET BROOKLYN LLC-, 5510- 3.45 LEFFERTS 
Bl.VO BROOKLYN LLC, iOin:d 5511 - 777 ST~ M.n:.~KS 

AVENUE B.RQ'OKLY.N LLC, 
Deci s·i ·on: a:nd· Order 

Plaint~.f:fs, 
- a gai nst -

LINDEN 40. L.L C, LJNDEN 5.8 LLC, LINDEN· . 9 '~ .L.LC, 
IY.i.A.R'i"E'NSE 13:0 L:LC., LE~~F'ERTS BLVD 3.45 LJ:_;C , 
1 r1 S'I'. MAR Ks REALt-Y , r..Lc, a.nct E owAR:o 
LIFSH1 TZ'1 

--~-- - '----... -- - ·- -·~-·- - - ·- ·- - - - ....;.._ ·- -·- ..... _ - - - .- - - -'- '-' -~. 

!?:RESENT :· HON, LEON RUCHELSMAN 

'.t.ndex i'Jo ~ .512113/2022 

May 211 2024. 

Motion Seq. "#4 

-The d~.frandant,s have moved . p ursqan.t to CPI..:R. §.3'211 see k in.g_ t o 

di"smiss the. se·cond a-men ded c.otnplaint ., T·he pl~int_.i,f'f Ii-as q pposec;i 

t he mot.i,pn. Papers· ':l.e+:·e subrni t..t;ed, by the parti~.S anq. arguments 

.h~ld. Afte.r pev.i.ewing all the .. ar·gurnent s :tliis· cou,rt. now. makes· the 

fallowing determination .. 

As r~co.rded in tne prior order,. on. J 'l;lrie 2.6 , 20.1.s the patties 

ente·red ih;to a· pur<:;hase _and sale. agrt?e.~e-.nt '!'(.b.e.reby the plaintiffs 

.agr.eed' ·to purchase properties from the" defendants. l.ocated . . at 40 

.Linden- Bol,ilevard, 58 Linden Boulevard, 95. LinO:en BoulE;:vard( 13-0 

Ma.rtens.e :.$tre.et,. ~45 Lefferts eoul.ev.atct· :~nd 777 St . Ma.rks .Avenue 

al l in .B.:ioo.klyn. Para_g_r ·aph .30 (a) '6f. the «3Qreemen.t state,s tha t 

t "he ·"seller represents that it o.r it;s p:redeces$ors -h a ve· 

re.gi._ster ed ql
7 

r esi.oenti al apartment un·il::!s . located ~.t tfye 

P·remis e·s · with The Division 'Q f Ho us i.ng , Co.nununi ty and Renew-(ll 

·------"~~·-··--~------.. -----·l--0'£--&--------------------
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("DHCR") arid re-registered the same prior to July 1( 2014; to 

Seiler' s knowledge, the rents set forth on Schedul.e B annexed 

hereto do not exceed the maximum legal rent which may be 

collected from any :tenants of the Premises pursuant to the 

Le.ases'l (see, Contra.et of Sal.e.,. -:JI30 (a) (NYSCEF Doc. N.o. 161) . 

The p l aint i ffs co.mmen<::ed th:ls :t.~wsuit alleging the 

defendants rn:i.srepres.ented the corrept rents f.or various 

apartments. Specificall)', the. amended complaint alleges that ·the 

oefendants misrepres.ented. the .a.110.wable r.ent f.or seven apartments 

in four of the. buiidings out of three hun.dred and. e.ighty 

apartments. The prior decisions dismissed the fraud cause of 

action and also dismissed all causes of action as to defenda.nt 

Lifshitz. The plaintif.f fil ed .a .second amended complaint and the 

defendants have how moved seeking to dismiss it as well. As 

not~Q.,, the motion ls. opposed, 

Conclusions of Law 

It is well sett+e.d that. upon a .moti.oh to di.srni.ss the court 

must determine 1. acceptin:g the .allegations of the complaint as 

true, whetber the party can succeed upon any rea.sonable view of 

th.ose facts (Perez. v. Y & M Transportatiori Corporat ion, 21·9 AD3d 

144 9,. 19.6 NYS3d 145 [2d. Dept., 2023 J ) • Further, ali the 

allegations in. the c9mplaint .ate deE!med true and all ieasonable 

inferences may be drawn. in favor of the plaintiff (Archival Inc., 

2 

-------------·----·--------------~-*-·-------------



!FILED: KINGS COUNTY CLERK 05 / 21 / 2024 02:03 PMJ 
NYSCEF DOC. NO. 158 

INDEX NO . 512113/2022 

RECEIVED NYSCEF: 05/21/2024 

r-3J 

.v . 177 Rea:..:ty Coro . , _220 AP3d_ 9.09, 19'8 N YS-2d ,5.67 [.2d De~t . , 

.2:023] ) . Whether. the .complaint. will later sur vive a moti.on for 

;>1,lmmary judgment., o.r whether t he pl?,.intiff wi.11 .ul.ti[!lately be 

·able to prove ft ·$ c laims,. of c6ur·s~ , pJays no part in ·the 

·ctetermination. o.f a pre·~ctiscovery CPLR §-3211- rnoti ·o.n to dis.miss: 

(~, L-am v . ·weiss , 2·19 -AD3d. /13 , 195 NX'S3d 488 [ ~d Dept ., .. , 

Sect:i on. 14 3'©. of t he Purcha~re ahd Sale agreem·en.t states t hat 

oefendant ''representa,tions and w~rr~ntie.s shall. sur.:v i v.~ . Cl-qsihg 

·for a peri.od o.f one hunctr·ed eighty. (1 8:0) days _(th.e " s ·u r viva l 

PeTiod")_,.' ( see, P.urchase· at1d Sa-le Agreement, §43©' (NYSCE-E:' Doc .. 

No. 16]) . The pla.iht iff ,does qot;. ,dispute the efficacy of. tb.at 

.clal,l~e bµt r<;tthe'r .argues the claims are riot based up on the . 

.. Pur·chas.e and Sale . Agreement but rather ·t h'.ey ar~ P.ased on· 

wa·rran.tieS. i.p the .deed vihic.b p_roviO.e's for ct·elivery of t he 

~:i;o.perty f r ee Gf a ny en·cumbrariceS' . Inde·e·d , _·the pl a i nti ff ·cites· 

t o West 9Qth. OW·hex:s Corporation v . Schlechter ., 137 )102.d 456, 52,5 

NYs·.2ct 33 [ Pt Dept .'· 1~8B ) whiGh he l d that "a d eed W.i th such .a 

covenant cons:~itu.:t;:.e s , in a s ens·e ,, ·Q.o.t only a rea~firrri.a.t_;l.on of the 

earlier contractual rep-t·esentat ion·, ·but it . ·a.lso rep.r:esent.s a new 

ahp. ·d i :fferent corrtinitrQ~ntf' .{ i cD . Ttier .. e£ore, -,~.the covenant 

construe d .in Re:al .·P,ropeity Law §253(6) is an ag·reert1e.ri.t of 

indemn i f ication .. _ d f a t ype not contained in t he contr:aGt of 

s:a le, Th us, p lp.·iri.t·,i:ff ' s right t o i,.ndemnificatio.n a.to.s .e for the 
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first t ime l;lp<;>n deli ·ve,ry o.f t h e deed a t closing "· and i s n«>t bound 

by · ·the 180 cta.y survi yal period . 

.However, thia. entire .argument is. premis:ed upo.n tJ1e co,i.~rt( s 

e.a .rlier determinat j,on t)J.at .misiepreseh.tatiorts conce~n.in9· the .tent 

J:oll constitute e·ncutnbrari'c:es. T.he p l ain.tiff ass·e".t t s ·t ha.t b~cau.se 

o f col.iater·al e s "t;oppe.l o.r re:s "j udi cata o r law .o .f th~ ca·s.e·, the 

defenda nts are ba rred from re-l itig.ating t:l'.J:at issi;ie .a:nq thl.Js 

.t9.nnot dismiss the case ba.sed up Q'n ··~hat prior determinat:Lon . 

Res judi c a ta· i.s a doctrine tha t comprises both .. c l a.i m 

.pre.clusi.on ;:tnd i s sue: .P:t;.eclusion ~picfi is .. a i $6- known as col ·l a t eral 

.e s.t oppel ( s·ee·, Par amount P·ict ur.es Corpe.ration v . A~lianz Risk 

Tr ansf er AG, ·J i NY3d 64, 7 3 NYS3d 4 72 ["2018] ). . ~'To e ,stal?lish 

·~laim p.reol usie>n, a party must show : ( n a final judgm'e'nt on the 

me rits , (2 ) ide·n~ity or privitY. of parti'es, and (3') i dent i ty of 

·cla.ims.· i n t he ·t tvo ae:t i ons,; (id) .. In' thi9 ¢~se· t he p:t:'io~" 

<;iet ~rmination- de.r}yi~g· t.J1~ mo.t i .o h .to d i s miss the· indemnif ication. 

,c laim wa·s .not a f inal judgement: o n .t he · .m.erit;l and ·th.u s. c l .a .im 

p r e ·clus.io.n is i .ryap.plicable. Coll a t e .. r ai estopi;;el ot: i .s.sue 

p.:ireclu;sion gene"r:a lly prevents ~ p arty frqm relit i gat.ing· an issue 

in .a subsegµ.en.t ~ction t.ha.t wa.s cl;ea r lf rai:'S"ed an.ct de c i ded 

agai n s t t hat pcibty (S immons v. Trans Bx.press Inc . ., 37 N¥-3ct. 107 , 

148 NYS'3d 178 2021]) .. f.urther, "' the doctrine o f tne 'law of the 

casE:! ' is a rule· 0£ practice., an a.r t .ic·Ul p,tion of soun.d polioy 

t hat, when an i ss.u:e is once j ,ui;ii.ci.?°lly det~rmined,· t.ha:t should be 

. 4. 
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t h e e.nd of the mat ter a:·s :f~r a·s Judges and c0urt s of co~o.rdi·nate 

j.urisdicti on are· concerned•" ( Stru~ ·an v . Glen.cord Building Corp .. , 

137 AD3d 12.52' 2·9 ... NYS3o 39.8 [2d D.ept., 2019]) • 

Of courste,. t.h:ese doctrines do. not prohibit any p·arty from 

s·e·eking to. r .eatg.ue any determinat i on, of the. CQurt. NPJ: can th.ey 

prevE;n~t r e sol yi.n.9 iss.ues ~hat ·are r.a i.~ed pursuant t.o ~n amended 

complaint even i.'.f the · por.tion se.e.,k~·ng review is no.t be ing 

amended. To the extent this can be· .deemed a rnotio:rf t .o rea:rgue 

t h e. court vi ill p e.rmit such arguments.. ,This i ,s e:spe.c~al:ly tru-e 

.where · t he cou r:}: finos ~m.ch· arg.uments· compelling. 

The cou rt .held ~hat an improper or· rnis.r .e:p.resented. Tent r.pll 

can be c.onside.:t.ed an .encumbrance since it re.ctu.ce~ t~e. value of 

t h e. property. ·Th~t dete rininati9i) did riot ful l y con .. si.de-r the 

definition of :an inclimbrance . It is· true, as .ex.plai ned .in th~ 

·p r ior· decision, ·th-at. '"ev~-ry dimi11ution ·Qf wh~tever kind -or qegree 

of t h e ownerstj.ip in. f ee simp1.e abso lute,. other than a hi.~hV(ay. 

·easement, is an encumbrance" {see ,. N~w York Law- and Pra~t:i.ce of 

Rea.l Property, § . .2'2 :-22 , Chapter 22 ... Marketable Title", . D:: 

Encpf!i,l;>ranc:es [Jun~ .2 .022 Qpdate] } .. Th~:1: definition doe~ not mean 

'that ar:iything "which can affect ·the val.ue of the _pr.ope:r ty is an 

encumbr2mc··e. Rather r- an 'encurrio.ran"<;e. "'i$ ~PY right to 9·~ · ..i,nt.erest 

in . the land subsi~ting in another, to the dirriinuti,o·n 6'f its 

value, althotigh. :d'onsistent with the power to pass · the fe e by the 

conveyance. 'rhe t;erm j _ncludes wha:t.e·v.er· charges obst.r uct.1 burden, 

s. 
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o,: irnp_c;i.ir -t ,he qse. of t qe_ l an;ti ~ depr.ec iqte. its va l ue, ·O-r ~.mpede 

i t ·s. tta,rrsfer:, ~u.ch· as a lien, a s·e:rvi tude, or a n eas·emeht" ( i .d). 

Thus, ah encumb tat:.i.ce affects title· . .;ind is '1 specifi.cal l y used to 

designat e a restriction pn title aµd . is defiriect as ~ ~ ~ight other 

t han .an· owner:~hip inter.est in. r·e-a l p'.t-operty. The te.tm includes 

mott9'age.s ahd o.ther· l i -en_s on +.e ;:d pr-~perty' '' (.s ·ee, I n re Windsor 

Park Nurs:ing Home , 18 M.isc3d 964:,. 8'5 0 NYS2.d 342 [$upr~m.~ Court 

Queens County· '2.Q.08' ]) , Thu~; a zoning_ ordinance, which re~ulates 

t he· use of property. i.s not an encumbr.ance (voorheesvilie Rod and 
' • .. 

Gun Club 1nc-., v.. E:w·. Tempkins· Coffipa-ny . rn·c ., ·32 NY2·d 5'64, -606 

NY-S2d 132 (19 93 J )' , Likewise·, t>~j.ld:i:ng -code v iolati ons· ·w_hi.ch may 

·a:ffect the physical condition and the .economic v:alue p:f the 

:property a.re n.ot;: -.e ncumbrances (see.,. Stockton Mbrtgag§_, Inc. v. 

~( 23_3 Cal .. ~pp4:th 437 , 183 e:ai .'Rptr3d 186 f3d '.nb~t , 2014), 

McCra ·e- v .. Gite-h~s , 2.$_.3. s02d 2.$..0 (Fla. Dist. Ct.. App _._ -Jd Di$t .. 

'1.97 1 ], r.ifont .i v . Ta ngora, -9~ 11LApp3d " 575 , 425· NE2'd 59?· (4th 

tl i st.:· 1981]). Moreover ·, a notice of pendency does flo.t c:re.ate an 

·e:ncui:nbrance up~n p roperty· (Bank of Affie.rica N .A., v .. 330 1 Atlant i c 

LLC , 2012 WL 2S2:9i96 [EDNY 2012·]) . Further., in Whal,ey v. First 

American· Title- co .. -of Mi d'-West _, 20.Q4 WL 316978 ·[ Tennes·se·e t ·ourt 

o f Appeal s Z004J t he :cour t helct ap -irnpr9p_er s ubdi visi.op q id not 

cons titute an encumbranc:~ becau.se .. ah .encumbrance· conterr'i.'s iss ues. 

of. O\-J'nej::ship and an imp roper subcb.v :i.-s iori pertains ·to. t he value of 

the. prope.rty . Finally, 0th.er .is~ue.s which can r ·ectuce t he value 

6· 

6 of &···-----------·-------- ---
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·o f t he pto:J?erty· are· a ls·o not e n·c.1:1rrib.rances .. For ·ex_ample., the 

existence. q.f ha..z.ardoµ.s .materials 'i..s not an ~ncumb-ra~9e (U.S. v . . 

Allied . Chemical Corp., [587 F. supp 1.205 [N. o. Cal. . 1984] ) . 

Moreover, wetlands designation is nQt a.n encumbrance ·(Bear Fritz 

1-and to . v . .Kae-h.ernak ·Bav Title Agency, Inc ., 92:0 P2d 759 [_Alaska 

1·99'6 ] , Friiribe.rger .y . Anz·ellotti ,. 2,5 Corm·. App . -4-0"1 , 594 A2d 102·9 · 

("lg9 1], Truck South; Inc. v. ·Patel·, 339 S.C . . 40 , 528. SE2d 424 

[2000J). 

There (?.re- no :c;:-as.es tl'lc:i.t hold the mete misreprese·ritation bf 

r.en.t rolls constitutes an encumbranc·e and the court shoq lc;l not 

have e·ndorsed. such a n ~xpans.i ve· upders t anding· of encumbr ances . 

Inc;le_ed, endor:$.iD-g· ·sud'.1 an expansive unde rstanding of an 

e.nc\imbrance could result in far·-rea.ching arid unintendec;f results .. 

li'or ~xample , m,i.srepr esentations. a.bout the salaries pa:·id to 

wor·ker:s., w]:liqh woul d i);1c·r _ease expenses and - t .edut:e f he -val.u e· of 

the· property the r.eb¥ . co·u1a· ·.a-·w b e term~d _an em:;u~r~nce _. There 

:i.s no prececi~f\t for such. a wide ihtefrp.retation of· an '~ncumhrarice . 

Therefore, there · -can be no reii~.f· £ l .. <::>wii;1g £,rom the :d ;e .e ds with 

coven.ants that the transfer of lar1d ·wi;is free of encumbrances . 

Therefore_,, t he· only basis -in wh·ich th·.e pl·ain-,ti:(f c;q n: 

mail),t9·in any relief is via t he p~~cnase and sale agreement which 

bars· ·any such act-io.n more th:an . . 1·8'Q. day:s atte,r th~ ~losing . _ There 

is .no dispt;ite no notice~ of a.ny imp.roper rental amounts ~rere sent 

to t he defendant,s w'ithin that time frame . Therefor~ .. , the 

7 
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consequently~ the motion seeking to dismi ss the second 

amended complaint is granted in its entirety. 

[* ~] 

So ordered. 

DATED! May 21, 2024 
Broo.klyn N. Y. 

ENTER: 

lion. 
.JSC 

8 

j/H 
L.eon Ruchelsman 
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