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. STATE OF NEW YORK - BOARD OF PAROLE 

ADMINISTRATIVE APPEAL DECISION NOTICE . 

Name: Mixson, Terry · Facility: Cape Vin cent CF 

NY SID: 

DIN: 03-B-0975 

Appearances: 

Decision appealed: 

Board Member(s) 
who participated: 

Papers considered: 

Scott Otis, Esq. 
P.O. Box 344 
Watertown, NY 13601 

Appeal 
Control No.: 03-167-19 B 

March 2019 decision, denying discretionary release and imposing a hold of 18 
months. 

Agostini, Coppola 

Appellant's Brief received August 19, 2020 

Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 

Records relied upon: Pre-S~ntence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board ':Release Decision Notice (Form 9026), COMP AS instrument, Offender Case 
Plan. 

The undersigned determine that the decision appealed is hereby: · 

/Affirmed _ · Vacated, remanded for de novo interview _ Modified to ___ _ 

Affirmed _ Vacated, remanded for de novo interview _Modified to ___ _ 

~firmed _ Vacated, remanded for de novo interview _ Modified to ___ _ 

Commissioner 

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's determination must be annexed hereto. 

This Final Determination, the related Statement of the Appeals Unit's Findings and the separ~te findings o 
the Parole Board, if any, were mailed to the Irunate and the Inmate's Counsel, if any, on I (t? ;) D #. 

Distribution: Appeals Unit -Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(B) (11/2018) 



STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: Mixson, Terry DIN: 03-B-0975  

Facility: Cape Vincent CF AC No.:  03-167-19 B 

    

Findings: (Page 1 of 2) 

 

Appellant challenges the March 2019 determination of the Board, denying release and imposing 

a 18-month hold. The instant offense involved the Appellant and several others beating the victim 

nearly to death, sodomizing him with a broomstick, stabbing him multiple times, drowning him in 

a tub, stuffing his body in a garbage can, and setting him on fire. Appellant raises the following 

issues: 1) the Board failed to give meaningful consideration to the required factors; 2) the decision 

was based exclusively on the instant offense; and 3) improper comments demonstrated that the 

decision may have been the product of unfair bias. These arguments are without merit. 

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward for 

good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such inmate is released, he will live and remain at liberty without 

violating the law, and that his release is not incompatible with the welfare of society and will not so 

deprecate the seriousness of his crime as to undermine respect for the law.”  Executive Law § 259-

i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of Parole, 119 

A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014).  Executive Law § 259-i(2)(c)(A) requires the 

Board to consider criteria which is relevant to the specific inmate, including, but not limited to, the 

inmate’s institutional record and criminal behavior.  People ex rel. Herbert v. New York State Bd. 

of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).  

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 

discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight.  Matter of 

Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of LeGeros 

v. New York State Bd. Of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of 

Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).  In the absence 

of a convincing demonstration that the Board did not consider the statutory factors, it must be 

presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 A.D.2d 914, 914, 

680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State Div. of Parole, 204 

A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. Of Parole, 

157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. Herbert, 97 A.D.2d 

128, 468 N.Y.S.2d 881. 
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The record as a whole, including the interview transcript, reflects that the Board considered the 

appropriate factors, including: Appellant’s instant offenses of Murder in the second degree, 

Attempted Aggravated Sexual Abuse in the first degree, and Hindering Prosecution in the first 

degree; Appellant’s criminal history  Appellant’s 

expressions of remorse; and Appellant’s institutional efforts including improved disciplinary 

record, status as program satisfied, receipt of a GED, and vocational training in floor covering. 

The Board also had before it and considered, among other things, the case plan, the COMPAS 

instrument, and the sentencing minutes. 

 

After considering all required factors, the Board acted within its discretion in determining release 

would not satisfy the standards provided for by Executive Law § 259-i(2)(c)(A). In reaching its 

conclusion, the Board permissibly relied on the heinous instant offense that exhibited little regard for 

human decency. See Matter of Applegate v. New York State Bd. of Parole, 164 A.D.3d 996, 997, 

82 N.Y.S.3d 240 (3d Dept. 2018); Matter of Olmosperez v. Evans, 114 A.D.3d 1077, 1078, 980 

N.Y.S.2d 845, 846 (3d Dept. 2014), affd 26 N.Y.3d 1014, 21 N.Y.S.3d 686 (2015); Matter of 

Almeyda v. New York State Div. of Parole, 290 A.D.2d 505, 736 N.Y.S.2d 275 (2d Dept. 2002); 

Matter of Garcia v. New York State Div. of Parole, 239 A.D.2d 235, 239-40, 657 N.Y.S.2d 415, 

418 (1st Dept. 1997); Matter of Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d 

Dept. 2017); Matter of Bush v. Annucci, 148 A.D.3d 1392, 50 N.Y.S.3d 180 (3d Dept. 2017); 

Matter of Marcus v. Alexander, 54 A.D.3d 476, 476, 862 N.Y.S.2d 414, 415 (3d Dept. 2008). The 

Board also cited the COMPAS instrument’s elevated risks in criminogenic needs and encouraged 

Appellant to prepare a documented reentry plan. See Matter of Espinal v. N.Y. State Bd. of Parole, 

172 A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019); Matter of Bush v. Annucci, 148 A.D.3d 

1392, 50 N.Y.S.3d 180 (3d Dept. 2017); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 

N.Y.S.3d 508 (3d Dept. 2017); Matter of Delrosario v. Stanford, 140 A.D.3d 1515, 34 N.Y.S.3d 696 

(3d Dept. 2016); Matter of Murphy v. State of New York Exec. Dep’t Div. of Parole Appeals Unit, 

2010 N.Y. Slip Op 32825(U), 2010 N.Y. Misc. Lexis 4926 (Sup. Ct. Albany Co. Sept. 30, 2010) 

(Ceresia S.C.J.). 

 

Inasmuch as Appellant asserts bias, there must be support in the record to prove an alleged bias 

and proof that the decision flowed from such bias.  Matter of Hernandez v. McSherry, 271 A.D.2d 

777, 706 N.Y.S.2d 647 (3d Dept. 2000), lv. denied, 95 N.Y.2d 769, 722 N.Y.S.2d 472 (2000).  

Here, there is no such proof. The transcript reveals that when the Commissioner made the 

comments in question – regarding the size of the city – Appellant indicated that he understood why 

the Commissioner would be surprised that Appellant did not know his victim. (Tr. at 21-22.) 

  

Recommendation:  Affirm. 
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