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STA TE OF NEW YORK - BOARD OF PAROLE 

ADMINISTRATIVE APPEAL D ECISION NOTICE 

Name: DeCarlo, Robert Facility: Gouverneur CF 

NY SID: 

DIN: 16-A-2263 

Appearances: 

Decision appealed: 

Board Member(s) 
who participated: 

Papers considered: 

Scott Otis, Esq. 
PO Box 344 
Watertown, NY 13601 

Appeal 
Control No.: 

03-n0-19 B 

February 2019 decision, denying discretionary release and imposing a hold of 24 
months. 

Crangle, Alexander 

Appellant's Brief_received August 19, 2019 

Appeals Unit Review: Statement of the Appeals Unit's Findings and Recommendation 

Records relied upon: Pre-Sentence Investigation Report, Parole Board Report, Interview Transcript, Parole 
Board Release Decision Notice (Form 9026), COMP AS instrument, Offender Case 
Plan. 

·-gned determine that the decision appealed is hereby: 

_ Vacated, remanded for de novo interview _ Modified to ___ _ 

_ . Vacated, remanded for de novo interview _Modified to ___ _ 

_ Vacated, remanded for de novo interview _Modified to ___ _ 

If the Final Determination is at variance with Findings and Recommendation of Ap.peals Unit, written 
r easons for the Parole.Board's determination must be annexed hereto. 

This Final Determination, the related Statement of the Appeals Unit's Findings and the separate findings of 
the Parole Boai;d, if any, were mailed to the Inmate and the Inmate~s Counsel, if any, on l//lc/ ctD @iJ· 

. . 
Distribution: Appeals Unit - Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(B) (1112018) 



STATE OF NEW YORK – BOARD OF PAROLE 

APPEALS UNIT FINDINGS & RECOMMENDATION 

Name: DeCarlo, Robert DIN: 16-A-2263  

Facility: Gouverneur CF AC No.:  03-110-19 B 

    

Findings: (Page 1 of 3) 

 

Appellant challenges the February 2019 determination of the Board, denying release and 

imposing a 24-month hold. Appellant is incarcerated for two separate instant offenses. In one, he 

snatched a wallet out of a sixty-five-year-old woman’s hand and hit her about the face and body 

before fleeing. In the second, the appellant drove a stolen car through a red light, lost control of 

the vehicle, and struck a mother and her two daughters. The mother and one of her daughters 

suffered massive head and body trauma and the other daughter, twelve years old, lost her life. 

Appellant raises the following issues: 1) the Board failed to give meaningful consideration to the 

required factors; 2) the decision was based exclusively on the instant offense; 3) a comment made 

by a Commissioner suggested that he had already decided the case; and 4) the Board relied on 

erroneous information regarding the details of the instant offense. These arguments are without 

merit. 

 

As an initial matter, discretionary release to parole is not to be granted “merely as a reward for 

good conduct or efficient performance of duties while confined but after considering if there is a 

reasonable probability that, if such inmate is released, he will live and remain at liberty without 

violating the law, and that his release is not incompatible with the welfare of society and will not so 

deprecate the seriousness of his crime as to undermine respect for the law.”  Executive Law § 259-

i(2)(c)(A) (emphasis added); accord Matter of Hamilton v. New York State Div. of Parole, 119 

A.D.3d 1268, 990 N.Y.S.2d 714 (3d Dept. 2014).  Executive Law § 259-i(2)(c)(A) requires the 

Board to consider criteria which is relevant to the specific inmate, including, but not limited to, the 

inmate’s institutional record and criminal behavior.  People ex rel. Herbert v. New York State Bd. 

of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881 (1st Dept. 1983).  

 

While consideration of these factors is mandatory, “the ultimate decision to parole a prisoner is 

discretionary.”  Matter of Silmon v. Travis, 95 N.Y.2d 470, 477, 718 N.Y.S.2d 704, 708 (2000).  

Thus, it is well settled that the weight to be accorded the requisite factors is solely within the Board’s 

discretion.  See, e.g., Matter of Delacruz v. Annucci, 122 A.D.3d 1413, 997 N.Y.S.2d 872 (4th Dept. 

2014); Matter of Hamilton, 119 A.D.3d at 1271, 990 N.Y.S.2d at 717; Matter of Garcia v. New 

York State Div. of Parole, 239 A.D.2d 235, 239, 657 N.Y.S.2d 415, 418 (1st Dept. 1997). The 

Board need not explicitly refer to each factor in its decision, nor give them equal weight.  Matter of 

Betancourt v. Stanford, 148 A.D.3d 1497, 49 N.Y.S.3d 315 (3d Dept. 2017); Matter of LeGeros 

v. New York State Bd. Of Parole, 139 A.D.3d 1068, 30 N.Y.S.3d 834 (2d Dept. 2016); Matter of 

Phillips v. Dennison, 41 A.D.3d 17, 21, 834 N.Y.S.2d 121, 124 (1st Dept. 2007).  In the absence 

of a convincing demonstration that the Board did not consider the statutory factors, it must be 

presumed that the Board fulfilled its duty.  Matter of Fuchino v. Herbert, 255 A.D.2d 914, 914, 

680 N.Y.S.2d 389, 390 (4th Dept. 1998); Matter of McLain v. New York State Div. of Parole, 204 

A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); Matter of McKee v. New York State Bd. Of Parole, 
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157 A.D.2d 944, 945, 550 N.Y.S.2d 204, 205 (3d Dept. 1990); People ex rel. Herbert, 97 A.D.2d 

128, 468 N.Y.S.2d 881. 

 

The record as a whole, including the interview transcript, reflects that the Board considered the 

appropriate factors, including: Appellant’s instant offenses of Manslaughter in the second degree, 

Assault in the second degree, and Robbery in the second degree; Appellant’s history of drug abuse; 

Appellant’s institutional efforts including Tier III infractions for a weapon and drug use, denial of 

an EEC, failure to complete , enrollment in ART, receipt of a GED, and vocational training; 

and release plans to live with his grandfather. The Board also had before it and considered, among 

other things, the case plan, the COMPAS instrument, the sentencing minutes, an official statement 

from the District Attorney, and multiple letters of support. 

 

After considering all required factors, the Board acted within its discretion in determining release 

would not satisfy the standards provided for by Executive Law § 259-i(2)(c)(A). In reaching its 

conclusion, the Board permissibly relied on the serious instant offenses that caused both injuries and 

death due to Appellant’s drug addiction. See Matter of Robinson v. New York State Bd. of Parole, 

162 A.D.3d 1450, 81 N.Y.S.3d 235 (3d Dept. 2018); Matter of Jones v. New York State Dep’t of 

Corr. & Cmty. Supervision, 151 A.D.3d 1622, 57 N.Y.S.3d 265 (4th Dept. 2017); Matter of King 

v. Stanford, 137 A.D.3d 1396, 26 N.Y.S.3d 815 (3d Dept. 2016); Matter of Kirkpatrick v. Travis, 

5 A.D.3d 385, 772 N.Y.S.2d 540 (2d Dept. 2004); Matter of Walker v. Travis, 252 A.D.2d 360, 

676 N.Y.S.2d 52 (1st Dept. 1998); see also Matter of Sanchez v. Dennison, 21 A.D.3d 1249, 801 

N.Y.S.2d 423 (3d Dept. 2005); Matter of Brant v. New York State Bd. of Parole, 236 A.D.2d 760, 

761, 654 N.Y.S.2d 207, 208 (3d Dept. 1997); Matter of McLain v. New York State Division of 

Parole, 204 A.D.2d 456, 611 N.Y.S.2d 629 (2d Dept. 1994); People ex rel. Herbert v. New York 

State Bd. of Parole, 97 A.D.2d 128, 468 N.Y.S.2d 881, 884 (1st Dept. 1983). The Board also cited 

the COMPAS instrument’s high risk for reentry substance abuse and encouraged Appellant to 

complete . See Matter of Espinal v. N.Y. State Bd. Of Parole, 172 

A.D.3d 1816, 100 N.Y.S.3d 777 (3d Dept. 2019); Matter of Bush v. Annucci, 148 A.D.3d 1392, 

50 N.Y.S.3d 180 (3d Dept. 2017); Matter of Wade v. Stanford, 148 A.D.3d 1487, 52 N.Y.S.3d 508 

(3d Dept. 2017); Matter of Allen v. Stanford, 161 A.D.3d 1503, 1506, 78 N.Y.S.3d 445 (3d Dept.), 

lv. denied, 32 N.Y.3d 903 (2018); Matter of Barrett v. New York State Div. of Parole, 242 A.D.2d 

763, 661 N.Y.S.2d 857 (3d Dept. 1997). 

 

Appellant’s contention that a comment made by a Commissioner suggested that he had already 

decided the case is without merit. There is no evidence the Board’s decision was predetermined.  

Matter of Gonzalvo v. Stanford, 153 A.D.3d 1021, 56 N.Y.S.3d 896 (3d Dept. 2017); Matter of 

Hakim-Zaki v. New York State Div. of Parole, 29 A.D.3d 1190, 814 N.Y.S.2d 414 (3d Dept. 2006); 

Matter of Guerin v. New York State Div. of Parole, 276 A.D.2d 899, 695 N.Y.S.2d 622 (3d Dept. 
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2000). The transcript reveals Appellant plans to complete college coursework (Tr. at 8.) and the 

Commissioner ended the interview by wishing Appellant “good luck with school.” (Tr. at 17.) This 

sentiment did not render the interview improper.   

 

Appellant’s claim that the Board relied on erroneous information regarding the details of the 

instant offense is likewise without merit. Pursuant to Executive Law sections 259-i(2)(c)(A) and 

259-k(1), the Board is required to obtain official reports and may rely on the information contained 

therein.  See, e.g., Matter of Silmon v. Travis, 95 N.Y.2d 470, 474, 477, 718 N.Y.S.2d 704, 706, 

708 (2000); Matter of Carter v. Evans, 81 A.D.3d 1031, 916 N.Y.S.2d 291 (3d Dept.), lv. denied, 

16 N.Y.3d 712, 923 N.Y.S.2d 416 (2011); see also Billiteri v. United States Bd. of Parole, 541 

F.2d 938, 944-945 (2d Cir. 1976). Here the presentence investigation report describes Appellant 

driving “at a high rate of speed” despite his contention that an expert concluded otherwise during 

criminal proceedings.  

 

Recommendation:  Affirm. 
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