






FORDHAM LAW REVIEW

resources which it can marshal. Thus, in its campaign to postpone
safety and emission standards, General Motors solicited support
through letters to its thirteen thousand dealers, nineteen thousand
suppliers and 1.3 million shareholders.36

There are those who argue that despite great resources the political
influence of large firms is effectively limited. Professor Epstein, for
example, discounts the threat of corporate power, citing a number of
potential safeguards and counterbalancing factors which, in his view,
offer assurance that the democratic balance of power is not seriously
threatened by the aggrandizement of corporate power."7

More than anyone else, Professor Epstein has catalogued and
chronicled the political activities of large corporations. He categorizes
eight political resources uniquely possessed by business firms, particu-
larly the largest ones: wealth, organization, access, patronage, surro-
gateship, influence over mass media, past political experience and
status of business managers.38

In works written in the late 1960's and early 1970's, he cites the
following factors as limiting corporate influence: first, the belief by
businessmen that corporate political activity is ineffective; second, the
power of other interest groups, such as organized labor; third, public
distrust of big business; and fourth, divergent or competing interests
among businesses.39

Professor Epstein's documentation of recent corporate political ac-
tivity has far outstripped his previous analytic and predictive efforts. A
1974 prediction, for example, that firms would not make direct dona-
tions to candidates if it became lawful to do so, is belied by his most
recent works which show that larger firms are very likely to have
political action committees.40

Perhaps the most striking change since Professor Epstein wrote in
1969 has been in the role of political leadership assumed by corporate
managers. At that time, he stated with confidence that "[a]s a group,
corporate managers have eschewed general political leadership and
have concerned themselves with limited politics for limited purposes.

. . Indeed, excessive political activity on the part of a corporate

36. R. Nader, M. Green & J. Seligman, Taming the Giant Corporation 21 (1976).
37. See note 39 infra and accompanying text.
38. E. Epstein, The Corporation in American Politics 240 (1969).
39. Id. at 221-29; see Epstein, Dimensions of Corporate Power (pt. 1), 16 Cal. Management

Rev. 9 (Winter 1973); id. (pt. 2) at 32 (Summer 1974).
40. Epstein, Business and Labor in the American Electoral Process: A Policy Analysis of

Federal Regulation-The Rise of Political Action Committees 29-32 (August 1978) (to be
published as a chapter in 5 The Sage Electoral Studies Yearbook (H. Alexander ed. 1979)). A
political action committee is a committee established by a corporation or any group of persons to
influence elections. In general, such committees receive contributions and make expenditures
toward this end. Id. at 52 n.2.
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manager is looked upon somewhat askance by his professional col-
leagues."

'41

Finally, Professor Epstein cites as a major counterbalance to the risk
of excessive corporate political influence the conflict of interest and
opinion among businessmen. "Corporations utilize their political re-
sources against each other as frequently as they do against other social
interests. Indeed, internecine conflict among business organizations
constitutes much of the substance of corporate political activity. '42 He
also quotes with approval Adolph Berle's observation that "[tihere is
no high factor of unity when several hundred corporations in different
lines of endeavor are involved. '43

Surely the emergence of the Business Roundtable44 as the preemi-
nent lobbying institution in Washington explodes these images of
political paralysis or diffidence on the part of corporate managers. The
Business Roundtable is unique in enlisting the personal and direct
involvement of the chief executive officers of the major business firms
in this country on a broad range of common corporate goals, such as
the defeat of conglomerate legislation. It signifies the emergence of
political activism as a first priority of the corporate manager. Indeed,
the visibility and direct personal involvement of the chief executive
officers remove any shadow of a doubt that agressive political
activity has become not only respectable, but -the hallmark of a
corporate leader.

Corporate political successes have fueled even greater militancy. For
example, during the early stages of business' battle to forestall cre-
ation of a Consumer Advocacy Agency, some business spokesmen
argued that a federal consumer agency would duplicate funded par-
ticipation by public interest groups in agency rulemaking activity.45

Today, the Chamber of Commerce and other umbrella business lob-

41. E. Epstein, supra note 38 at 228 (1969).

42. Id. at 227.
43. A. Berle, The American Economic Republic 13 (1963), quoted in E. Epstein, supra note

38, at 229.
44. The Business Roundtable is an association whose membership is limited to 200 corporate

chief executives. These officers seek to influence political decisions which will affect the economy
and business. The Business Roundtable researches and prepares position papers on various
issues, such as taxation, energy and inflation. These position papers are then circulated among
government officials and other interested parties. In addition, the members of the Roundtable
often testify before congressional committees. The Conference Board, Redefining Corporate-
Federal Relations 87-88 (1979).

45. See, e.g., The Consumer Protection Act of 1977: Hearings Before the Senate Comm. on
Governmental Affairs, 95th Cong., 1st Sess. 107-10 (1977) (statement of J.W. Riehm on behalf of
the Chamber of Commerce); Public Participation in Federal Agency Proceedings Act of 1977, S.
270 (pt. 1): Hearings Before the Subcomm. on Administrative Practice and Procedure of the
Senate Comm. on the Judiciary, 95th Cong., 1st Sess. 145 (1977) (statement of George L. Gleason
on behalf of the American Nuclear Energy Council); id. at 180 (statement of Frederick T. Poole
on behalf of the American Farm Bureau Federation).

1979]



FORDHAM LAW REVIEW

bies, fresh from their victory on the consumer agency, have set their
sights on defeating and rolling back efforts to provide even limited
funding of public interest voices in rulemaking. 46

Nor is organized labor an effective countervailing force. The stun-
ning defeat of labor's prime legislative goals, including the Labor
Reform Act of 1977, 4 7 despite a fresh labor-supported presidential
victory and Democratic majorities in Congress, supports Professor
Lindblom's thesis that the political power of labor is dwarfed by that
of business.

48

Although Ralph Nader and public interest groups were thought to
have enjoyed a status as a roughly equivalent counter-force to corpo-
rate lobbying in the 1960's, the defeat of the Consumer Advocacy
Agency bill-the linchpin of the consumer groups' strategy-signaled a
very significant loss of potency in the 1970's. Whether this perceived
shift accurately reflects the measure of power in Washington remains
to be seen. But today it cannot be said with confidence that public
interest groups and the labor movement stand as bulwarks against
abuse of corporate political influence.

The large conglomerate firm has particular political advantages.
According to Professor Blake:

One of the most potent economies of scale of large conglomerate firms is surely tile
effective presentation of their case for favorable treatment by government. A single-
product firm, operating directly or through a trade association, has relatively few
possible pay-offs over which to amortize large investments in lobbying or political good
will. A conglomerate's many divisions, however, deal with every important agency of
government, and the number of possible pay-offs is much greater. Furthermore,
conglomerate firms can mobilize special interest support from a much wider range of
sources; they are likely to deal with more unions, more categories of suppliers and
customers, and more mass media than single-product firms; and they are likely to be,
or deal with, important constituents in more states and electoral districts. 49

It is not that the large firms will prevail in every instance; it is the
array of resources currently available that suggests that quantum leaps
in size by the largest firms could distort our political processes. For
example, ITT's effort to acquire the American Broadcasting Company
in 1968, although ultimately aborted, found 300 Congressmen and
Senators protesting the opposition of the Justice Department's Antitrust
Division to the merger.50 Can there be any doubt that this collective
show of political concern can be traced, at least in part, to ITT's 265

46. For a brief general discussion of the Chamber of Commerce and similar business
associations, see The Conference Board, supra note 44, at 84-90.

47. Labor Reform Act of 1977: Hearings on S. 1883 and Related Bills Before the Subcomm.
on Labor of the Senate Comm. on Human Resources, 95th Cong., 1st Sess. 3 (1977).

48. C. Lindblom, supra note 32, at 198-99.
49. Blake, Conglomerate Mergers and the Antitrust Laws, 73 Colum. L. Rev. 555, 591-92

(1973).

So. R. Nader, M. Green & J. Seligman, supra note 36, at 223.
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subsidiary corporations, its 200,000 shareholders and 400,000 employ-
ees and the spread of ITT operations to every state of the Union?

Inevitably each of us draws upon his own experience to impart
immediacy to recitations of fact. For me, perhaps the most enlighten-
ing encounter with tangible conglomerate power occurred during my
days as Chief Counsel to the Senate Committee on Commerce."' There
I experienced firsthand the attempt by the El Paso Natural Gas Co.
to obtain legislation nullifying a Supreme Court decision directing El
Paso to divest itself of the Pacific Northwest Pipeline Corp. 5 2 El Paso's
lobbyists argued that divestiture would render the Pacific Northwest
virtually destitute of natural gas supplies, strangling the economic life
of Washington, Oregon, Wyoming, Idaho and Utah.5 3

The Committee engaged the services of two leading experts on
natural gas competition in the country, Stephen Breyer and Paul
MacAvoy, who determined quite the opposite. Indeed, they stated that
the divestiture was unlikely to have any effect on the gas resources
available to consumers in the Pacific Northwest or California. 54

This did not deter El Paso or the captive management of its Pacific
Northwest subsidiary. Employing its vast economic and political re-
sources, including the lobbying services of at least one ex-governor, 55

teams of experts and advocates spread throughout every nook and

51. Chairman Pertschuk served as the Commerce Committee's Chief Counsel from 1964 to
1977.

52. United States v. El Paso Natural Gas Co., 376 U.S. 651, 662 (1964). This litigation was
actually the subject of five different opinions by the Supreme Court. In California v. Federal
Power Comm'n, 369 U.S. 482 (1962), the Court set aside the Commission's approval of a merger
between El Paso and Pacific Northwest because the Commission had acted during the pendency
of an action filed by the Department of Justice in federal district court for alleged antitrust
violations. Id. at 487. The district court subsequently dismissed the antitrust suit but the
Supreme Court reversed on appeal. El Paso Natural Gas, 376 U.S. at 652, 662. Upon remand, El
Paso and the United States agreed to a divestiture decree which was then entered by the district
court. The Supreme Court again reversed because the decree did not comply with the Court's
mandate in El Paso Natural Gas. Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386
U.S. 129, 136 (1967). The Court again remanded "with directions that there be divestiture
without delay." Id. at 142. The district court held further hearings and entered a new decree of
divestiture, United States v. El Paso Natural Gas Co., 291 F. Supp. 3 (D. Utah 1968), but the
Supreme Court reversed on the same ground as before-that the decree did not comply with the
Court's previous mandate, Utah Pub. Serv. Comm'n v. El Paso Natural Gas Co., 395 U.S. 464,
471 (1969). Upon remand, the district court entered a third decree of divestiture and the Supreme
Court affirmed. United States v. El Paso Natural Gas Co., 358 F. Supp. 820 (D. Colo. 1972), aff'd
mem., 410 U.S. 962 (1973).

53. See, e.g., Natural Gas Supply for Pacific Northwest: Hearings on S. 2404 Before the
Senate Comm. on Commerce, 92d Cong., 1st Sess. 29-30 (1971) (letter of Robert W. Macfar-
lane); id. at 61-67 (statement of William P. Woods); id. at 95, 103-04 (statement of Howard
Boyd); id. at 227-28 (statement of Edmund G. Brown); id. at 406-07 (statement of John W.
Gallivan).

54. Id. at 231-48 (statement of Stephen Breyer and Paul MacAvoy).
55. Id. at 227-28 (statement of Edmund G. Brown). Mr. Brown served as Governor of

California from 1963 to 1967.
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cranny of the Northwest overwhelming, with charts and elaborate
presentations, virtually every public utility commission, 6 newspaper
and editorial board, 7 chamber of commerce58 and labor union.5 9

Indeed, the Commerce Committee even heard from school superinten-
dents60 and hospital administrators, 6 1 terrified by the prospect that
their institutions would be forced to shut down, bereft of natural gas,
should El Paso leave the Pacific Northwest.

Ultimately a bill62 cosponsored by most of the Senators from the
Northwest was introduced to overrule the Supreme Court's several
times reaffirmed decision. 63 The broad political support for the legisla-
tion stemmed from the ability of this huge firm to marshal an incredi-
ble array of political and legal talent to sell its side of the story in a
political vacuum. And why did that vacuum exist? At least in part
because the one existing firm which had a countervailing stake in an
independent Northwest pipeline company had become a subsidiary of
El Paso, with management dedicated to the preservation of the
merger. The legislation ultimately faltered after allegations of improper
efforts by El Paso to influence state Democratic Party officials in
Utah. 

64

The issue in those proceedings was whether the consumers in
California and the Pacific Northwest would be better served by the
existence of two Pacific Coast pipeline companies rather than one. As
separate entities each had a more limited area of primary geographical
interest but also each provided a threat of potential competition should
the other abuse its position.

Now that a strong and independent pipeline company is flourishing
in the Northwest, I do not believe that a single community leader
would any longer insist that people of the Northwest would be better
served today by a single gas company that also supplied Southern
California.

56. See, e.g., id. at 52-53 (statement of the Wyoming Public Service Comm'n); id. at 46
(statement of the Oregon Public Utility Comm'n).

57. See, e.g., id. at 406-09 (statement of John W. Gallivan). At the time of the Commerce
Committee hearings, Mr. Gallivan had been the publisher of the Salt Lake Tribune since 1960.

58. Id. at 325-53. The chambers of commerce of approximately seventy-five cities and towns
in the Pacific Northwest adopted formal resolutions in favor of the proposed legislation,

59. See, e.g., id. at 29-30 (letter of Robert W. Macfarlane). Mr. Macfarlane wrote on behalf
of the Idaho State AFL-CIO, of which he was President.

60. See, e.g., id. at 71 (statement of Louis Bruno). Mr. Bruno testified on behalf of the
Washington State public schools and universities, as state Superintendent of Public Instruction.

61. See, e.g., id. at 130 (statement of John Bigelow). Mr. Bigelow, Executive Vice President
of the Washington State Hospital Ass'n, testified on behalf of hospitals in the state.

62. Id. at 378 (S. 2404).
63. United States v. El Paso Natural Gas Co., 376 U.S. 651 (1964); see note 52 supra.
64. See N.Y. Times, Nov. 24, 1971, at 17, col. 2; id., Dec. 25, 1971, at 6, col. S.
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III. EFFECT ON THE CORPORATION'S RESPONSIVENESS

TO SOCIETAL NEEDS

Beyond the political power of the very large firm is the direct power
it exercises over the lives of the communities, workers and consumers
that come within its orbit of operation. In an atomized, competitive
marketplace composed of hundreds of smaller firms, a company's
behavior is for the most part determined by market forces. But as
firms grow larger, and as their power in each of the markets in which
they operate grows, they begin to make more decisions of broader
social impact which are not always dictated by cost or efficiency; for
example, plant and office openings and closings, hiring and promotion
decisions, charitable contributions and choices as to appropriate tech-
nology. Many of these decisions must reflect the preference or perhaps
the social consciousness of the corporate manager.

Some businessmen and at least one school of economic theory would
have us believe that corporate decision-making is solely or invariably
dictated by profit considerations, either because managers wish to
maximize profits or because the market will quickly discipline those
who do not. 65 These theorists might concede that managers of domi-
nant firms have some discretion because of market imperfections, but
would otherwise maintain that the market, not the manager, dictates
corporate policy.

While it may be true that in a world of perfect information and ideal
competitive markets, managers might well not possess discretionary
power, in this world information is costly and imperfect. The instantly
self-correcting markets envisioned by some economists simply do not
exist. Accordingly, managers do have discretion. As Professor Lind-
blom notes: "[C]orporate executives cannot . . . unerringly find
one correct solution to their complex problems. Since they cannot, they
have to exercise discretion." 66 Every time cost-benefit analysis fails to
identify a single profit-maximizing course of action, the firm is required
to decide between alternatives on grounds which reflect the preferences
of the managers. The market cannot correct for each "wrong" choice
because other firms will be making numerous decisions, some of which
will also be wrong and thus counterbalancing.

Some "wrong" choices, moreover, while damaging to society, may
not affect a firm's efficiency in the marketplace. Take, for example,
prejudice against hiring qualified blacks and females as corporate

65. Milton Friedman, chief spokesman for the "Chicago school" of economics, adheres to this
view. Professor Friedman sees the corporate executive merely as an employee of the owners of the
corporation. As such the executive's sole responsibility is to maximize corporate profits for the
benefit of the corporate owners. D. Bell, The Coming of Post-Industrial Society 291-92 (1973).

66. C. Lindblom, supra note 32, at 155 (emphasis added).
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executives. If, in hiring, a firm always selected white males whenever
they were as qualified as black or female applicants, the effect would
be to drastically reduce the representation of blacks and females, yet
not affect the efficiency of the firm.

Where particular prejudices are widespread, corrective governmen-
tal action may be necessary to protect particular groups or com-
munities. 67 Normally, however, we rely upon the diversity and dis-
persion of power within our society to accommodate differing personal
preferences and interests. Growth in firm size magnifies the scope of a
firm's discretionary power and the impact of idiosyncratic views held
by that firm's management.

Theoretically, the public has means other than legislation to alter
socially harmful behavior of large firms. Shareholders have the right to
control management policy through corporate governance and con-
sumers have the power to impose their views through collective action.
Neither of these, however, has provided an effective means of control-
ling corporate behavior.

As Adolph Berle and Gardiner Means demonstrated forty years ago,
the term "shareholder democracy" is mostly a fiction as applied to the
control of large, widely held corporations. 68 Proxy fights for any
purpose are rare and expensive. Shareholders are primarily concerned
with the firm's investment performance rather than with the exercise of
its corporate discretion. When they are offended by the corporation's
actions, they are far more likely to sell their shares than attempt direct
action. Consequently, attempts to make firms more socially responsible
through corporate governance campaigns, such as Campaign GM, 69

have been more notable for their occurrence than for their successes.
Attempts to mobilize consumers face equal if not greater problems.

Consumers generally pay more attention to price and quality than they
do to a firm's pollution, hiring practices or other public activities. The
farmworkers' grape and lettuce boycott, the Nestle boycott and the

67. See, e.g., Civil Rights Act of 1964 §§ 201-20', 42 U.S.C. §§ 2000a to a-6 (1976)

(forbidding discrimination in public accommodations); id. §§ 401-410, 42 U.S.C. §§ 2000c to

c-9 (1976) (forbidding discrimination in public education); id. §§ 701-718, 42 U.S.C. §§ 2000e to

e-17 (1976) (forbidding discrimination in employment opportunities).

68. A. Berle & G. Means, The Modern Corporation and Private Property 78-83, 244-52 (rev.
ed. 1968).

69. During Campaign GM, the General Motors Corp. solicited the proxies of more than 1.4

million of its shareholders. Included in GM's solicitation statement was a twenty-one page booklet

rebutting a one hundred word proxy solicitation by the Project on Corporate Responsibility. In

addition, GM hired nearly one hundred professional proxy solicitors to contact shareholders on a
personal basis. Campaign GM spurred a proliferation of shareholder proposals directed at social
issues. As a result of these efforts, some financial institutions have established procedures to

consider shareholder public policy proposals. These proposals, however, rarely manage to attract

a sufficient number of votes to become effective, perhaps because so many shares are owned by

financial institutions. R. Nader, M. Green, & J. Seligman, supra note 36, at 82-83, 90-91.
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efforts directed against J. P. Stevens suggest it is hard to arouse and
organize consumers and that, ultimately, such efforts are of only
limited effect. 70

Even if shareholder or consumer control were more feasible and
effective, it could only be focused on narrow, discrete issues. The
number of decisions of potential public importance made by corporate
managers is great and the information needed to decide those issues for
each large firm is voluminous. Moreover, the issues on which the
public could both be aroused and achieve a consensus are likely to be
few. Finally, the costs of concerted action are great. Consequently,
apart from egregious instances, neither shareholders nor consumers
can act as an effective check on the discretionary power or political
activity of large corporations.

The social sciences also indicate other concerns that may not be fully
alleviated by market forces. It has been suggested that in growing
larger, firms become disproportionately more complex, and that the
flexibility and innovativeness of the smaller firm is replaced by a
rigidity and routinization that is less responsive to the needs of
society. 71 We know that complexity increases more rapidly than organ-
izational size.72 This leads to the establishment of increasingly formal
operating and reporting procedures. 73 For the very large firm, speciali-
zation, complex patterns of coordination, the preservation of historical
investment in production facilities and the accommodation of inter-
nally competing interests tend to suppress innovation, except when
stimulated by external factors such as environmental regulation or
foreign competition.

74

70. See A. Etzioni, Modern Organizations 102 (1964). Professor Etzioni states that organized
consumer activity is very rare and is usually limited to extreme cases of exploitation. He suggests
that most consumers are unwilling to devote energy, time and money to such activity. Id.

71. See generally K. Arrow, The Limits of Organization 49 (1974).
72. T. Caplow, Principles of Organization 29-34 (1964). Professor Caplow's analysis demon-

strates that "[t]he relational complexity of small groups increases rapidly with small increases in
size," id. at 29, and that the potential complexity of large organizations is staggering, id. at 33.

73. R. Cyert & J. March, A Behavioral Theory of the Firm 101-13 (1963). Among the
conclusions that the authors draw concerning standard operating procedures in a large organiza-
tion are: (1) large organizations seek to avoid uncertainty by following regular procedures and by
reacting to feedback from the outer world rather than forecasting the environment; and (2) the
procedures that these organizations follow dominate the decisions that are made. Id. at 113. The
authors classify the standard operating procedures of a large firm into two categories, general and
specific. An example of a general operating procedure is "avoid uncertainty" or "maintain the
rules." Id. at 102. An example of a specific operating procedure is to maintain and continue
making records and reports. Id. at 103.

74. See B. Klein, Dynamic Economics 17 (1977); H. Leibenstein, Beyond Economic Man: A
New Foundation for Microeconomics 134 (1976). Professor Klein notes that in fifty inventions
occurring in relatively static industries, none came from major firms. In fact, all the inventions
came from newly established firms or firms whose main business was in other industries. -In
other words, as long as organizations remain highly dynamic they can produce a series of
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As Professor Galbraith has observed: "There is not the slightest
reason to believe that after being absorbed by the conglomerate, the
small enterprise is more innovative, more efficient, more effective or
more profitable than before. If anything, the evidence is in the other
direction."7 5 That statement is supported by the economic literature
that punctures the myth that research and development activity stead-
ily increases in proportion to firm size. Indeed, with some exceptions,
there is substantial evidence that as firm size increases from large to
giant, research and development effort does not increase proportionate-
ly.

76

Also, the lessened responsiveness that has been associated with large
firm size may not fully call forth the disciplining forces of the market.
To the extent that a firm has what Professor Burton Klein calls "static
efficiency" 77-that is, the ability of a firm to produce according to
existing standards and technology-it will reap the rewards of a
successful production system and can use those resources to stifle,
delay or, if necessary, imitate changes forced by more innovative
competitors. Enhancement of the standard of living is, however,
heavily dependent on innovation. Accordingly, we should not encour-
age a shifting of production facilities through mergers to even larger
firms that may compete efficiently but be even less inclined to inno-
vate.

The debate over potential benefits and costs of large or increasing
firm size will doubtless continue. That debate-about scale economies
and dynamic versus static efficiencies-is, however, only partially
relevant to the debate on limitations on conglomerate mergers because
the proposals restrict mergers but not other means of growth in firm
size. 78 Professors Scherer and Dennis Mueller have reviewed the
economic literature on the efficiency effects of large conglomerate
mergers. 79 Professor Scherer concludes that large mergers "seldom

important advances . . . . But once firms in an industry become static the discoveries will come
from newcomers." B. Klein, supra. Professor Leibenstein's analysis of group effort concludes that
the larger the group, the more difficult it is to introduce positive change. H. Leibenstein, supra.

75. Future of Small Business in America (pt. 2): Hearings Before the Subcomm, on Antitrust,

Consumers and Employment of the House Comm. on Small Business, 95th Cong., 2d Sess. 39
(1978) (statement of John Kenneth Galbraith).

76. Kamien & Schwartz, Market Structure and Innovation: A Survey, 13 J. of Econ.
Literature 1, 9-11 (1975). After comprehensively surveying the empirical studies in this area, the
authors conclude that "[rlelative [research and development] activity ... appears to increase wIth
firm size up to a point then level off or decline beyond it." Id. at 32. Moreover, "ihe largest
[diversified] firms generally appear to be far less efficient innovators than smaller rivals." Id.

77. B. Klein, supra note 74, at 9, 35-36.
78. See pt. IV infra.
79. Mueller, The Effects of Conglomerate Mergers: A Survey of the Empirical Evidence, I J.

of Banking & Finance 315 (1977); Scherer, The Posnerian Harvest: Separating Wheat from Chaff,
86 Yale L.J." 974 (1977).
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yield significant efficiencies."80 Professor Mueller's conclusion is even
stronger. In his words, the empirical literature he reviewed "draws a
surprisingly consistent picture. Whatever the stated or unstated goals
of managers are, the mergers they have consummated have on average
not generated extra profits for the acquiring firms, have not resulted in
increased economic efficiency." 81

Significantly, the legislative proposals presently being considered are
designed to permit those mergers which enhance economic efficiency. 82

Also, because the various proposals would restrict mergers rather than
firm size, 83 they would not prohibit the achievement of any scale
economies realizable through internal growth.

IV. PROPOSALS TO LIMIT CONGLOMERATE MERGERS

Several approaches to limiting large acquisitions have been sug-
gested. One approach, incorporated in the Kennedy-Metzenbaum bill,
is to permit acquisitions if the would-be conglomerateur can demon-
strate positive societal benefits from the transaction.8 4 Although I am
sympathetic with the rationale of this approach, it could result in
complex and lengthy litigation. At this moment, therefore, I favor the
"cap and spin-off" approach embodied in the Federal Trade Commis-
sion (FTC) staff proposal developed by the FTC's Bureau of Competi-
tion. 85

The FTC staff proposal permits large firms to acquire other large
firms, provided that one or more viable entities of aggregate size
comparable to the acquired firm are divested . 6 Unlike the Kennedy-
Metzenbaum bill, the proposal does not absolutely forbid any merger.
It offers firms great investment flexibility. It has been designed to
minimize disruption of normal capital markets and not to adversely
affect shareholders. When acquisition-minded firms believe that sig-
nificant efficiencies can be obtained by mergers, the Bureau's proposal
offers all firms-even the largest-the opportunity to take advantage

80. Scherer, The Posnerian Harvest: Separating Wheat from Chaff, 86 Yale L.J. 974, 988
(1977). Professor Scherer qualifies this assertion by adding that "most sizeable mergers. . have
tended to have only minor anticompetitive effects. If I am right, mergers contribute little in
general either to efficiency or to monopoly. They are a deadly serious but preponderantly sterile
game that diverts managerial attention from running existing operations well." Id.

81. Mueller, The Effects of Conglomerate Mergers: A Survey of the Empirical Evidence, I J.
of Banking & Finance 315, 344 (1977).

82. S. 600 § 3(a)(2), supra note 26; see Appendix I.

83. Id. § 2.
84. Id. § 3(a)(1), (2). This would not apply to mergers of firms when each firm has assets or

sales exceeding $2 billion. Such mergers are flatly forbidden. Id. § 2(a).
85. The FTC staff proposal takes the form of a new § 7B of the Clayton Act. See Appendix 1I

for the full text of the proposal.
86. Id. § 7B(a)-(c). Mergers and acquisitions would continue to be subject to the strictures of

current antitrust laws. Id. § 7B(i)(1).

1979]



FORDHAM LAW REVIEW

of such efficiencies. Moreover, the difficult issue of whether efficiencies
will result from a merger does not become the subject of enforcement
proceedings. The acquiring firm is free to assess, without government
interference, the possible efficiencies and benefits to be derived from
proposed mergers and, indeed, may pursue acquisitions for any reason
consistent with present law, subject only to the obligation to divest
businesses of comparable size. 87

A few more points about conglomerate merger efficiencies are in
order in response to the recent testimony presented by experts assem-
bled by the Business Roundtable, the National Association of Man-
ufacturers, the Chamber of Commerce and other business lobbying
organizations. 88 They argued that the limitations on mergers proposed
by the Kennedy-Metzenbaum bill would result in efficiency losses, in
particular by insulating bad managers, and would unfairly deprive
current shareholders of an opportunity to realize a profit on their
shares. 89 Neither argument is a well-supported criticism of the
Kennedy-Metzenbaum bill, which specifically addresses the efficiencies
issue, 90 or of the FTC staff proposal. 9'

The staff proposal explicitly assumes the salutary effect on manage-
ment of corporate takeovers. But profit calculations by the staff show
takeovers of poorly managed firms are not characteristic of the current
merger wave. 92 The benefit of such mergers, therefore, is largely
potential or theoretical. Even so, the opportunity for beneficial, that is,
efficiency-enhancing, takeovers should be preserved. The "cap and

87. For a detailed analysis of the FTC staff proposal, see Judiciary Comm. Hearings, supra
note 1 at 107-18 (statement of Alfred F. Dougherty, Jr.).

88. Ira Millstein, an antitrust attorney and member of the firm of Weil, Gotshal & Manges,
and Professors George J. Benston of the University of Rochester, Yale Brozen of the University of
Chicago, Edwin M. Epstein of the University of California at Berkeley, David Schwartzman of
the New School for Social Research and Gordon Tullock of the Virginia Polytechnic Institute
were identified during the hearings on S. 600 as testifying at the request of the Business
Roundtable. Former Assistant Attorney General for Antitrust Donald I. Baker, Professor Brozen
and Professor Richard Posner of the University of Chicago testified at the request of the National
Association of Manufacturers. Professors Brozen and Schwartzman testified at the request of the
Chamber of Commerce. Professor William F. Baxter of Stanford University testified at the
request of the American Petroleum Institute. Although not identified during the hearings with any
particular business lobbying organization, Betty Bock, Director of Antitrust Research for the
Conference Board, and Professors Phillip Cagan of Columbia University, Kenneth Dam of the
University of Chicago, Michael Gort of the State University of New York at Buffalo, Jesse
Markham of Harvard University and J. Fred Weston of the University of California at Los
Angeles testified at the request of one or more of the participating business groups, Subcomnn.
Hearings, supra note 1.

89. See, e.g., id. at 20 (statement of Donald I. Baker); id. at 46-48, 61-62 (statement of
George J. Benston); id. at 4-5, 8 (statement of Yale Brozen); id. at 7-8, 19-20, 26-27 (statement of
Richard Posner). But see notes 93-96 infra and accompanying text.

90. S. 600 § 3(a)(2), supra note 26; see Appendix I.
91. See Appendix II.
92. Judiciary Comm. Hearings, supra note 1 at 2 7-28 (statement of Alfred F. Dougherty, Jr.).
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spin-off' approach permits such mergers, without growth in firm size,
between even the largest firms when concurrent divestitures are made.

Even the claim that shareholders of the acquired firm benefit when
they sell at a premium is disputable. A number of professionals in the
financial community have expressed great concern about the current
takeover activity. For example, Leonard Leiman, a corporate attor-
ney, questions whether the investor interested in long term value is
treated fairly under the tender offer rules. 93 And even if their parochial
interests were to be accommodated, he questions the overall public
benefit of current defensive maneuvering by target companies to avoid
hostile takeovers. 94 Similar concerns were expressed by Walter Kis-
singer, chief executive officer of the Allen Group, Inc., 95 and William
Cary, former chairman of the Securities and Exchange Commission. 96

CONCLUSION

Perhaps in a world of complete information it would be correct to
associate benefits with the current crop of conglomerate mergers. It is
not clear, however, that shareholders who sell out are getting "full
value" for their shares, or that only the acquiring firms are paying the
"premium" price the shareholders are required to accept. Moreover,
profitability data suggests that the firms being taken over are well run
and are not being improved by their acquirers. 97 Under such circum-
stances, it seems fanciful to denounce merger limitations with projec-
tions that are based on unrealistic assumptions. Even more disturbing
is the failure of the representatives of big business to address either the
perceived harms to business and society associated with the increasing
number of corporate takeovers or to address the proposals that permit
beneficial mergers.

The evidence is that few benefits, if any, can be expected to result
from conglomerate mergers. The current bumper crop of takeovers
offers little prospect of socially desirable results; growth in firm size is
what these conglomerate mergers do offer. The various proposals to

93. Leiman, On Corporate Takeovers, N.Y. Times, Apr. 26, 1979, § A, at 23, col. 1.
94. Id.
95. Kissinger, Against Forced Takeovers, N.Y. Times, Jan. 22, 1978, § 4, at 19, col. 1. Mr.

Kissinger asserts that the shareholders of acquired companies in corporate takeovers are fre-
quently shortchanged. "[Liured by the prospect of a quick profit and dismayed by the recent
history of a depressed stock market, [shareholders] will have parted with investments in
companies with good growth records and excellent profit potential at prices representing histori-
cally low multiples of earnings." Id. Moreover, according to Mr. Kissinger, the toll exacted on the
lives of people within the target company during a takeover can be severe. Id.

96. Cary, When Firms Merge, N.Y. Times, June 23, 1978, § A, at 25, col. 2. Professor Cary
states that "[tiakeovers are wonderful for lawyers and bankers, stock jobbers, arbitrageurs and
finders.... But they are just shuffling pieces of paper. Organizing and financing new industrial
productivity has taken a secondary role." Id.

97. Judiciary Comm. Hearings, supra note 1 at 27-29 (statement of Alfred F. Dougherty, Jr.).
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limit growth by merger are designed to preserve the benefits to society
that some mergers offer. Consequently, the economic costs of the
proposals appear negligible.

On the other hand, the political and social benefits of the new
legislation appear to be substantial. Indeed, the evidence suggests that
rid of large conglomerate mergers, we could anticipate a gradual
deconcentration of economic power as the economy expands. Conse-
quently, we would be less likely to suffer a hazardous drift in the
balance of power within our society if any of the current proposals
were enacted.

APPENDIX I
S. 600

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may be
cited as the "Small and Independent Business Protection Act of 1979".

Sec. 2. Notwithstanding any other provision of law, no person shall
merge or consolidate with any other person engaged in commerce, or
acquire, directly or indirectly, such amount of the stock or other share
capital of such other person as to enable such person to control such
other person, or acquire, directly or indirectly, a majority of the assets
of such other person, if

(a) each person has assets or sales exceeding $2,000,000,000;
(b) each person has assets or sales exceeding $350,000,000; or
(c) one person has assets or sales exceeding $350,000,000 and the

other person has 20 per centum or more of the sales during the
calendar year immediately preceding the acquisition in any significant
market.

Sec. 3. (a) Except as provided in subsection (b), it shall be an
affirmative defense to an offense under sections 2(b) and 2(c) that

(1) the transaction will have the preponderant effect of substan-
tially enhancing competition;

(2) the transaction will result in substantial efficiencies; or
(3) within one year before or after the consummation of the

transaction, the parties thereto shall have divested one or more
viable business units, the assets and revenues of which are equal to
or greater than the assets and revenues of the smaller party to the
transaction.
(b) Such affirmative defense shall not be available if one of the parties

to the transaction has within one year previous to the transaction been
a party to a prior transaction coming within the provisions of section
2(b) or 2(c).

Sec. 4. (a) Authority to enforce compliance with section 2 is vested
in the Attorney General of the United States and the Federal Trade
Commission.
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(b) The Attorney General and the Federal Trade Commission shall
adopt procedures by which parties to a transaction within the terms of
sections 2(b) and 2(c) can ascertain the determination of the Attorney
General or the Federal Trade Commission as to whether or not the
transaction is within the terms of any of the affirmative defenses set
forth in section 3. If the Attorney General or Commission, pursuant to
such procedures, advises a party that a transaction is within the terms
of any of the affirmative defenses set forth in section 3, the Attorney
General and the Federal Trade Commission shall be barred by such
advice in the absence of proof that the determination was based in
whole or substantial part on an intentional misstatement by the party
requesting such advice.

Sec. 5. Injunctive relief for private parties may be granted under the
same terms and conditions as prescribed by section 16 of the Clayton
Act.

Sec. 6. (a) As used herein, "efficiencies" shall include economies of
scale in manufacturing, marketing, distribution, and research and
development.

(b) As used herein, "significant market" means any line of commerce
in any section of the country which has annual sales of more than
$100,000,000.

Sec. 7. (a) The provisions of this Act are in addition to and not in
lieu of other provisions of the antitrust laws and nothing in this Act
shall be deemed to authorize or make lawful anything heretofore
prohibited or made illegal by other antitrust laws.

(b) This Act shall apply to all mergers or consolidations occurring
after March 11, 1979.

APPENDIX II
PROPOSED NEW SECTION 7B OF THE CLAYTON ACT

Sec. 7B (a) No person shall merge or consolidate with any other
person, or acquire, directly or indirectly, any of the voting securities or
assets of any other person, if

(1) the acquiring person or the acquired person is engaged in
commerce or in any activity affecting commerce; and

(2) as a result of the acquisition, the sum of the total assets and
the annual net sales of the acquiring person in the most recent year,
divided by two, would exceed $2 billion,

unless the acquiring person has filed with the Federal Trade Commis-
sion (the "Commission") and the Assistant Attorney General in charge
of the Antitrust Division ("Assistant Attorney General") a plan of
divestiture that meets the requirements of paragraph (b) of this section.
Such plan of divestiture shall constitute a portion of the notification
required to be filed under Section 7A of this title, or, if the acquisition
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is exempt from the requirements of that section, shall be filed at least
thirty days before consummation of the acquisition.

(b) The plan of divestiture shall provide that the acquiring person or
its successor in interest will divest, not later than one year after the
consummation of the proposed acquisition, a business entity or entities
of comparable value to the assets or voting securities it plans to
acquire. Business entities divested by the acquiring person within one
year prior to the filing of the plan of divestiture shall satisfy the
requirements of this section in the same manner as business entities to
be divested. The plan of divestiture shall specify the business entity (or
entities) to be divested, its value, the means by which divestiture will
be accomplished and the person or persons to which such entity will be
divested. The plan of divestiture may specify one or more alternative
means of divestiture. The divestiture of a business entity under the
plan may take the form of a divestiture of all or substantially all its
assets or of all voting securities held by the acquiring person.

(c) Not later than one year after the consummation of the acquisi-
tion, the acquiring person or its successor in interest shall divest the
business entity (or entities) specified in the plan of divestiture. The
divestiture shall be made by one of the means specified in the plan of
divestiture.

(d) Authority to enforce compliance with this section is vested in the
Commission and the Assistant Attorney General. In addition to all
other remedies available to them, the Commission or the Assistant
Attorney General may (regardless of whether the acquisition is subject
to the requirements of Section 7A of this title) request additional
information or documentary material pursuant to subsection 7A(e)(1) to
determine whether the plan of divestiture complies with the require-
ments of this section, and either the Commission or the Assistant
Attorney General may file a motion in a United States district court for
an injunction against consummation of an acquisition on the grounds
that the plan of divestiture does not comply with the requirements of
this section. The district court in which such motion is filed is
authorized to enjoin the proposed acquisition until it determines that
the plan of divestiture satisfies the requirements of this section.

(e) The Commission, with the concurrence of the Assistant Attorney
General and by rule in accordance with section 553 of title 5, United
States Code, consistent with the purposes of this section, may define
the terms used in this section and may prescribe such other rules as are
necessary and appropriate to carry out the purposes of this section.

(f) (1) Acquisitions of assets in the ordinary course of business or of
voting securities that do not confer working control of an issuer shall
be exempt from the requirements of this section.

(2) Acquisitions of assets valued at less than $100 million or of
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voting securities that confer working control of an issuer which,
together with all entities it controls, has total assets of less than $100
million, shall be exempt from the requirements of this section.

(3) Acquisitions by foreign persons of assets located in the United
States, or of voting securities of United States issuers, shall be
exempt from the requirements of this section unless as a result of the
acquisition, the sum of the total United States assets and the annual
net sales of the acquiring person in or into the United States, divided
by two, would exceed $1 billion.

(4) Acquisitions by foreign persons of assets located outside the
United States or of voting securities of a foreign issuer shall be
exempt from the requirements of this section.
(g) (1) The "value" of a business entity shall be the acquisition price
of that entity. If an acquisition has not yet been consummated, the
value shall be the projected acquisition price. If no such projected
acquisition price can be determined, the value shall be the fair
market value, determined in good faith by the board of directors of
the acquiring person.

The business entity (or entities) to be divested shall be deemed "of
comparable value" to the assets or voting securities to be acquired if
as a result of the acquisition and the divestiture, the sum of the total
assets and the annual net sales of the acquiring person in the most
recent year, divided by two, does not exceed $2 billion.

(2) A person has "working control" of an issuer if that person
holds twenty-five per cent or more of the voting securities of such
issuer, providing no other person holds a greater percentage of the
voting securities of such issuer. For the purposes of this section, the
total assets and annual net sales of a person shall include all assets
and annual net sales attributable to all entities of which the person
(or any entity which it controls) has working control.
(h) Beginning in 1981, in the first three months of each calendar

year, the Commission shall adjust the total assets and annual net sales
figures established by this section. This adjustment shall be based on
the ratio of the implicit price deflator for gross national product as
calculated by the Department of Commerce, Bureau of Economic
Analysis, for the immediately preceding year to the same deflator for
1979. Each adjusted figure shall be published in the Federal Register
and shall be effective upon publication.

(i) (1) Nothing contained in this section shall be construed to provide
any defense or immunity to any acquisition that would otherwise
violate any of the antitrust laws.

(2) The provisions of this section shall apply to all transactions
consummated after March 11, 1979.
(j) Any person, or any officer, director, or partner thereof, who fails

1979]



24 FORDHAM LAW REVIEW

to comply with any provision of this section shall be liable to the
United States for a civil penalty of not more than $10,000 for each day
during which such person is in violation of this section. Such penalty
may be recovered in a civil action brought by the United States.


