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DES AND A PROPOSED THEORY OF ENTERPRISE LIABILITY

I. INTRODUCTION

Diethylstilbestrol (DES) is a man-made estrogen,! first approved by the
Federal Drug Administration (FDA) in 1947 for use in complications during
pregnancy—specifically, to prevent miscarriages.? Between the years 1947

1. Estrogen is a female sex hormone, first isolated for medical use in 1923. It was found useful
in the treatment of women whose disorders were believed to stem from low natural levels of
estrogen. DES was first synthesized in England in 1938, but was never patented. Its use
represented a major advance over that of natural estrogens because DES was cheaper and could
be administered orally and less painfully. Defendants’ Joint Brief in Support of Their Joint
Motion for Partial Summary Judgment at 2-3, Abel v. Eli Lilly & Co., No. 74-030-070 NP (Mich.
Cir. Ct. May 16, 1977) (motion granted) [hereinafter cited as Abel, Defendants' Brief].

2. Id. at 4. Two medical sources in the 1940's were primarily responsible for the belief that
DES would significantly reduce the incidence of threatened abortions, namely Karnaky, The Use
of Stilbestrol for the Treatment of Threatened and Habitual Abortion and Premature Labor: 4
Preliminary Report, 35 S. Med. J. 838 (1942), and Smith, Diethylstilbestrol in the Prevention and
Treatment of Complications of Pregnancy, 56 Am. J. Obstet. & Gynec. 821 (1948). Both of these
studies were soon criticized for their lack of adequate controls, and subsequent controlled studies
failed to substantiate these earlier claims of effectiveness. See, ¢.g., Davis & Fugo, Steroids in the
Treatment of Early Pregnancy Complications, 142 J.A.M.A. 778 (1950); Dieckmann, Davis,
Rynkiewicz & Pottinger, Does the Administration of Diethylstilbestrol During Pregnancy Have
Therapeutic Value?, 66 Am. J. Obstet. & Gynec. 1062 (1953); Robinson & Shettles, The Use of
Diethylstilbestrol in Threatened Abortion, 63 Am. J. Obstet. & Gynec. 1330 (1952). Nevertheless,
DES continued to be manufactured and prescribed for the prevention of abortions until 1971. See
notes 11-12 infra and accompanying text.

The drug is still marketed in the United States for a wide variety of other purposes. It is used in
the treatment of women for menopausal disturbances, senile vaginitis, and the relief of breast
engorgement during lactation suppression. Men are treated with it for cancer of the prostate. A.
Osol & R. Pratt, The United States Dispensatory 420-21 (27th ed. 1973); Physicians’ Desk
Reference 951 (31st ed. 1977). DES is also an ingredient of the “morning-after” pill used to
prevent pregnancy. M. Dixon, Drug Product Liability § 11.27 (1977).

DES is also used in animal feed and drugs as a growth promoter. As early as 1959, the FDA
withdrew approval of the use of DES in chicken feed on the ground that it was a known
carcinogen. This FDA order was approved by the courts. See Bell v. Goddard, 366 F.2d 177 (7th
Cir. 1966). DES, however, has continued to be used in animal drugs and feed. See Environmen-
tal Carcinogenesis: Regulation on the Frontiers of Science, 7 Envt'l L. 83, 101 (1976) (hereinafter
cited as Environmental Carcinogenesis]. This situation has arisen because of an exception to the
Delaney Amendment, which in general bans the use of unsafe food additives and specifically of
carcinogens. 21 U.S.C. § 348(c)(3)(A) (1970). A clause added to this section in 1962, known as the
“DES clause,” allows such additives in animal feed if no residue of the additive can be found in
the animal tissues. Id.; see Hess & Clark v. FDA, 495 F.2d 975, 979 (D.C. Cir. 1974). Although
DES was excluded from the reach of the Delaney Amendment by this clause at the time it was
added, by the early 1970’s new and more sensitive tests were able to detect the presence of DES
in the tissue of animals that had ingested it. Id. Nevertheless, because of procedural ir-
regularities, the court in Hess & Clark set aside a 1972 attempt to ban the use of DES in animal
drugs. Id. at 994-95. Rather than report back to the court for further action, the FDA has chosen
to wait for the results of experiments on the threshold level of DES. Environmental Car-
cinogenesis, supra at 101. For discussion of the threshold level of DES, see Gass, 4 Discussion
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and 1971, DES was manufactured by hundreds of drug companies® and
popularly prescribed for millions of pregnant women.* In 1971, the medical
literature reported a statistically significant association between the use of
DES, or of chemically similar synthetic estrogens manufactured during the
same period, and the subsequent development of cancer in the users’
daughters, exposed to the drug in utero.> A small percentage of the estimated

of Assay Sensitivity Methodology and Carcinogenic Potential, 30 Food Drug Cosm. L.J. 111
(1975); Schmidt, The Benefit-Risk Equation, FDA Consumer, May 1974, at 27, 29-30. Unlike the
United States, by 1973 twenty-three countries had banned DES in cattlefeed pending further
testing. Drugs—DES Revisited, 9-10 Trial Magazine, Mar./Apr. 1973, at 44.

3. No one is certain of exactly which companies manufactured DES for use in pregnancy, or
of how many companies were involved. In one DES case, defendants mentioned 300 companies.
See Abel, Defendants’ Brief, supra note 1, at 51. An attorney connected with the DES litigation
explained that the 300 companies include distributors and packagers of DES as well as
manufacturers. Interview with Henry Simon, counsel in some of the DES litigation for one of the
defendant drug companies, in New York City (May 26, 1977). Thus, not all of the 300 are DES
thanufacturers. In the cases where plaintiffs are represented by Kolsby, Wolf & Gordon and
where a number of DES manufacturers are joined as defendants because the plaintiffs cannot
identify the manufacturer of the injury-producing product, plaintiffs, in an attempt to be
inclusive, initially joined 94 DES manufacturers. See notes 26-27 infra and accompanying text.
This number is based on an FDA computer printout of every company for which the FDA
approved a New Drug Application (N.D.A.) for DES for use in accidents of pregnancy, or in a
dosage suitable for such use. However, this printout did not include information on those
companies which were allowed to market DES without anr N.D.A. after it was no longer a new
drug. More important, the printout did not include information on drugs manufactured simulta-
neously with DES and having the same purpose and effect. Interview with Herbert Kolsby,
Kolsby, Wolf & Gordon, in Philadelphia (Aug. 17, 1977). Consequently, it can only be estimated
that the number of firms which manufactured DES for use in pregnancy is between 94 and 300.

4. N.Y. Times, Mar. 29, 1977, at 16, col. 2. An indication of the popularity of the drug can
be found in the medical literature. “The public has been so frequently told of the virtue of this
drug through articles appearing in lay journals that it now requires a courageous physician to
refuse this medication. The mass of pharmaceutical literature, extolling the wonders of this drug,
has also rendered most practitioners amenable to his patient’s [sic] demands. This situation,
together with the understandable desire to do something positive toward rescuing a teetering
pregnancy, has resulted in the widespread use of diethylstilbestrol in threatened abortion.”
Robinson & Shettles, supra note 2, at 1330; see M. Dixon, supra note 2, § 11.27.

S. Greenwald, Barlow, Nasca & Burnett, Vaginal Cancer After Maternal Treatment with
Synthetic Estrogens, 285 N. Eng. J. Med. 390 (1971); Herbst, Ulfelder & Poskanzer, Adenocar-
cinoma of the Vagina, 284 N. Eng. J. Med. 878 (1971). Scientists discovered the link between
DES and cancer by noting a sudden increase in incidence of a rare form of cancer and then by
taking highly detailed histories of the women exhibiting this disease, including maternal ingestion
of drugs. Id. at 878-79. Subsequent studies of the same nature have confirmed this original
finding, e.g., Nordqvist, Fidler, Woodruff & Lewis, Clear Cell Adenocarcinoma of the Cervix and
Vagina, 37 Cancer 858 (1976). Studies are still being conducted. See note 11 infra. Recent
research has also revealed an apparent link between use of DES during pregnancy and structural
and functional changes in the genital tracts of the sons of such women. These changes may include
reduced fertility. Gill, Schumacher & Bibbo, Structural and Functional Abnormalities in the Sex
Organs of Male Offspring of Mothers Treated with Diethylstilbestrol (DES), 16 J. Reprod. Med.
147, 152-53 (1976).

Scientists frequently assume causation on the basis of statistical data like that in the DES
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one-half million or more® DES daughters are presently suffering from clear-
cell adenocarcinoma of the vagina and uterus,” heretofore rare® and some-
times fatal® forms of cancer. The vast majority have other abnormalities,
which may be pre-cancerous.!® In 1971, the FDA, contraindicating DES for

studies. Gordon, The Unborn Plaintiff, 63 Mich. L. Rev. 579, 600-02 (1965). However, the
phrase “significant association,” Herbst, Ulfelder & Poskanzer, supra at 879, denotes that a
cause-and-effect relationship does not necessarily follow from such a statistical relationship. In an
absolute sense, the causation of cancer could only be established through an understanding of the
scientific mechanism whereby the introduction of a substance into the body creates a tumor. This
is not understood in the case of DES. M. Dixon, supra note 2, § 4.04[11]. Neither is it understood
in any instance of environmentally caused cancer. Environmental Carcinogenesis, supra note 2, at
94-96. Because of the variance between a medical acceptance of statistical data as indicative of
causation, and the more absolute requirements of a legal cause-in-fact, see Gordon, supra at
600-02, plaintiffs in the DES cases may encounter difficulties. Nevertheless, courts have found
liability in other cases of environmentally caused cancer. See, e.g., Karjala v. Johns-Manville
Prods. Corp., 523 F.2d 155 (8th Cir. 1975) (asbestosis and mesothelioma); Borel v. Fibreboard
Paper Prods. Corp., 493 F.2d 1076 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974) (asbestosis).
In view of the rarity of the forms of cancer associated with DES in any persons other than DES
daughters, see note 8 infra, it should not be difficult for a court to find a legal causal relationship
between DES and cancer.

6. Ulfelder, The Stilbestrol-Adenosis-Carcinoma Syndrome, 38 Cancer 426, 429 (1976). The
author states that this estimate is conservative. See N.Y. Times, May 17, 1977 at 18, col. 3
(estimating 3 million women whose mothers took DES during pregnancy).

7. Estimates of the incidence of adenocarcinoma in DES-exposed daughters vary from one in
250 to one in 1000. B. Seaman, Women and the Crisis in Sex Hormones 29 (1977). One doctor
noted for his DES research recently estimated that incidence might be as low as one in 10,000.
Wall St. J., May 17, 1977, at 13, col, 1.

A nationwide registry for cases of clear-cell adenocarcinoma of the genital tract was established
soon after the link between this disease and DES was established. By 1975 two hundred and fifty
cases had been reported to it. Two-thirds of all cases had a confirmed exposure to DES; for
vaginal adenocarcinoma, the confirmed exposure was over 8052. Ulfelder, supra note 6, at 428.
However, exposure to DES, and sometimes even the development of adenocarcinoma, can be
asymptomatic. DESAD Project, Div. of Cancer Control and Rehabilitation, Nat'l Cancer Inst. &
Office of Cancer Communications, NCI, Questions and Answers About DES Exposure Before
Birth 6-7 (Dep’t of Health, Education, and Welfare Pub. No. (NTH) 76-1118) [hereinafter cited as
Questions]. Also, routine gynecological examinations will not disclose DES exposure. Herbst,
Scully & Robboy, Problems in the Examination of the DES-Exposed Female, 46 Obstet. &
Gynecol. 353, 354 (1975). Therefore, it is to be expected that actual incidence of DES-related
adenocarcinoma is higher than reported.

8. Clear-cell adenocarcinoma of the cervix had been infrequently reported before the DES-
cancer linked cases; only three cases of clear-cell adenocarcinoma of the vagina had ever been
recorded before. Ulfelder, supra note 6, at 428.

9. Of 154 cases treated by the preferred methods of surgery or radiation, 37 (24%) had
recurrences and 24 (16%) of these died, aithough the follow-up period was less than two years in
one-third of the cases. Herbst, Robboy, Scully & Poskanzer, Clear-Cell Adenocarcinoma of the
Vagina and Cervix in Girls: Analysis of 170 Registry Cases, 119 Am. J. Obstet. & Gynec. 713, 720
(1974).

10. The most consistently present abnormality is adenosis, which is “tissue placed abnormally
on the cervix or vagina.” Questions, supra note 7, at 3. The FDA requires the following warning
for those forms of DES and related drugs which are still sold: “Vaginal adenosis has been
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use by pregnant women, effectively banned it for this purpose both because of
its danger!! and ineffectiveness.!?
Several hundred daughters,!> some with cancer and some with possibly

reported in 30% to 90% of postpubertal girls . . . whose mothers received diethylstilbestrol or a
closely related congener during pregnancy. . . . The significance of this finding with respect to
potential for development of vaginal adenocarcinoma is unknown. Periodic examination of such
patients is recommended.” 40 Fed. Reg. 32,773 (1975).

11. In view of the dangers of DES, in 1971 the FDA took the following three steps: “1. All
manufacturers of DES or closely related congeners (dienestrol, hexestrol, benzestrol, promethes-
trol) are being notified that appropriate changes will be required in the labeling for such drugs.
This change will consist in the listing of pregnancy as a contraindication to the use of
diethylstilbestrol and the other above-mentioned compounds. 2. All other estrogens will be
required to have the following WARNING in their labeling: ‘A statistically significant association
has been reported between maternal ingestion during pregnancy of diethylstilbestrol and the
occurrence of vaginal carcinoma developing years later in the offspring. Whether such an
association is applicable to all estrogens is not known at this time. In any event, estrogens are not
indicated for use during pregnancy.’ 3. Epidemiological studies are being initiated to determine
the true incidence of this disease in young women . . . and the probability of a cause-and-effect
relationship.” U.S. Food and Drug Administration, Dep’t of Health, Education, and Welfare,
Drug Bull., Diethylstilbestrol Contraindicated in Pregnancy (Nov. 1971). For current contraindi-
cations and warnings for DES, see Physicians Desk Reference, supra note 2, at 951, and A. Osol
& R. Pratt, supra note 2, at 420-21. The epidemiological studies referred to are in progress,
supported by the National Cancer Institute in cooperation with Massachusetts General Hospital,
University of Southern California, Baylor College of Medicine, and the Mayo Clinic. Letter from
Robert Avery, Jr., Head Public Inquiries Section, Office of Cancer Communications, Dep’t of
Health, Education, and Welfare (Mar. 7, 1977).

12. Early studies indicated that DES might not be effective for the prevention of miscar-
riages. See note 2 supra. However, the drug laws of 1938 only required drug manufacturers to
submit proof of safety to the FDA. Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, §
505(b), 52 Stat. 1052 (1938). The 1962 amendment to the Act required proof of effectiveness as
well. Act of Oct. 10, 1962, Pub. L. No. 87-781, 76 Stat. 781 (1962) (codified at 21 U.S.C. § 355
(1970)). In the late 1960’s, the FDA sponsored a study to review the effectiveness of all drugs
approved by it prior to 1962. This study gave drugs one of four possible ratings: “effective,”
“probably effective,” “possibly effective,” and “ineffective.” National Research Council, National
Academy of Sciences, Drug Efficacy Study 7 (1969). “Possibly effective” was defined to mean
“there is little evidence of effectiveness under any of the criteria stated . . . .” Id. at 42. In 1971,
DES and several related drugs received a “possibly effective” rating for the indication “[p]reven-
tion of accidents of pregnancy.” Although at that time drugs could still be sold for the “possibly
effective” indication, because of the known dangers of DES it was also contraindicated. 36 Fed.
Reg. 21,537 (1971). Subsequently, drugs rated “possibly effective” were no longer allowed to be
sold for such indications. 38 Fed. Reg. 26,824 (1973).

13. Interview with Henry Simon, counsel in some of the DES litigation for one of the
defendant drug companies, in New York City (May 26, 1977). A Michigan suit alone, currently
on appeal, involves 144 women as plaintiffs. N.Y. Times, May 17, 1977, at 18, col. 3. The
number of women involved in the DES cases is greater than this estimate if one includes those
women who could be affected by the pending class action suits. E.g., Tigue v. E.R. Squibb &
Sons, Inc., No. 3838/76 (N.Y. Sup. Ct., filed Mar. 1976). (This suit was originally captioned
Boxer v. E.R. Squibb & Sons, Inc. Although the class action is still continuing, plaintiff Ronnie
Boxer’s action has been severed and is now Boxer v. Eli Lilly & Co., No. 3838/76 (N.Y. Sup. Ct.
Dec. 13, 1977) (caption amended).)
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pre-cancerous conditions,!4 are plaintiffs in an estimated eighty to one hun-
dred DES cases presently pending in the United States.!s Most of the major
drug companies are defendants.'® Plaintiffs allege that defendants in-
sufficiently tested DES and sold it without warning, when they knew or
should have known it was both ineffective and unsafe for use by pregnant
women.!7 It should be noted that under present law, even a cause of action in
strict liability in the area of drugs apparently sets a negligence standard for
tortious behavior—that the manufacturer knew or should have known his
product was dangerous.'® Only one of the DES cases, Barros v. E.R. Squibb

14, A defendant’s attorney in some of the DES cases states that the majority of the women in
the DES cases have adenosis rather than cancer. Interview with Henry Simon, counsel for one of
the defendant drug companies, in New York City (Feb. 23, 1978). It is not known how serious
adenosis is. See note 10 supra. A number of plaintiffs who do not have cancer have nevertheless
undergone surgery. N.Y. Times, May 17, 1977, at 18, col. 3. Many of the DES plaintiffs do have
cancer. N.Y. Times, Mar. 29, 1977, at 16, col. 2 (describing plaintiffs in Abel v. Eli Lilly & Co.,
No. 74-030-070 NP (Mich. Cir. Ct. May 16, 1977); N.Y. Times, May 17, 1977, at 18, col. 3
(same); Interview with Herbert Kolsby, Kolsby, Wolf & Gordon, in Philadelphia (Aug. 17, 1977
(describing the plaintiffs whom he is representing).

15. Interview with Henry Simon, counsel in some of the DES litigation for one of the
defendant drug companies, in New York City (May 26, 1977).

16. For example, the 16 companies which are defendants in the Michigan suit include: Lilly,
Upjohn, Squibb, Merck, Schering, and Abbott. Wall St. J., May 17, 1977, at 13, col. 1. All of
these companies are listed among the 500 largest U.S. industrial corporations of 1976. Fortune,
May 1977, at 364.

17. See, e.g., Plaintiffs’ Brief in Opposition to Defendants’ Joint Motions for Partial Summary
Judgment at 1, 6, Abel v. Eli Lilly & Co., No. 74-030-070 NP (Mich. Cir. Ct. May 16, 1977)
(motion granted) [hereinafter cited as Abel, Plaintiffs' Brief].

18. This negligence standard in products liability is, of course, based on the requirement that
liability for negligent behavior is imposed only when the risk is foreseeable. W. Prosser, Law of
Torts § 31 (4th ed. 1971). In a suit against a drug manufacturer for negligence, it is consequently
important to determine at what point in time the manufacturer knew or should have known that
his product was dangerous. E.g., Tinnerholm v. Parke Davis & Co., 285 F. Supp. 432, 448, 451
(S.D.N.Y. 1968), aff’d, 411 F.2d 48 (24 Cir. 1969); McEwen v. Ortho Pharm. Corp., 270 Or.
375, 390, 528 P.2d 522, 530 (1974). In strict liability one would expect a more stringent standard,
since under the Restatement strict lability applies although “the seller has exercised all possible
care in the preparation of his product . . . .” Restatement (Second) of Torts § 402A(2)(a) (1965).
However, an exception has been created for “{u)navoidably unsafe products . . . . which, in the
present state of human knowledge, are quite incapable of being made safe for their intended and
ordinary use.” Id. § 402A, Comment k (italics deleted). The exception applies particularly to
drugs. Id. The sale of such products may be justified because their benefit appears to outweigh
their risk; hence they are not defective if accompanied by a proper warning. /d. In the case of
new or experimental drugs, the seller should not be held strictly liable “for unfortunate
consequences . . . merely because he has undertaken to supply the public with an apparently
useful and desirable product, attended with a known but apparently reasonable risk.” /d. In such
cases, a warning is required only “where the situation calls for it.” /d. The courts, in general,
have interpreted this to mean that a manufacturer only becomes liable for a defective drug where
he fails to warn of its danger after such time as he knew or should have known of this danger,
even though he is sued under strict liability or warranty. (In warranty, the standard applied is
generally the same as strict liability.) E.g., Basko v. Sterling Drug, Inc., 416 F.2d 417, 424-27 (2d
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involved in the accidents were the products of the named defendant-
manufacturers,”?9® whereupon plaintiffs would be relieved of the burden of
proving causation and this burden would shift to defendants.2?! However, if
plaintiffs’ allegations of concert were to be believed, defendants’ participation
in the concerted plan was sufficient to arrive at causation, and there was no
necessity for any additional proof.202

Ybarra is noteworthy because, like Hall, in a situation where plaintiff could
not identify the injury-producing tortfeasor, the court seemed to justify its
finding of causation on the grounds of alternative liability and concert.
Although Summers is generally credited with having created alternative
liability, Ybarra, which was decided earlier, is clearly a variant of that theory
in a res ipsa loquitur context.293 However, the finding of causation in Ybarra
can also be viewed as based on concert.2%* The court itself briefly referred to
the “highly integrated system of activities”2% in modern hospitals, and to the
fact that “doctors and nurses in attendance [could but did not] voluntarily
[choose] to disclose the identity of the negligent person . . . .”20¢ This latter fact
has been elaborated by commentators into the theory of a conspiracy of silence
among the hospital personnel.29? If, however, the concerted action in Yparra
was the joint silence of all defendants, this took place after the injury had
occurred and could not have been its cause. Thus, Ybarra's theory of concert
does not explain causation, nor did the court in Ybarra attempt to relate con-
cert to its predominant holding of alternative liability. The theory of enter-
prise liability proposed in this Comment builds on the foundation laid by
both these cases, but attempts to combine the theories of concert and
alternative liability in a more satisfactory fashion than did either case.

Much of the strength and justice of enterprise liability rests in the sugges-
tion that damages be apportioned among defendants in proportion to their
market shares. Since enterprise liability results in joint and several liability,
each defendant is liable for the whole amount of the damages.2®® Because
contribution exists in the majority of jurisdictions,?°® damages in fact will

200. Id. at 379.

201. Id. at 380.

202. The court may be presumed to have required this additional preof in recognition of its
unique use of concert to cure plaintiffs’ inability to identify specific manufacturers of the
injury-producing products. See id. at 383. However, if this is the court’s reasoning, it is never
explained.

203. See notes 145-51 supra and accompanying text. Ybarra is cited in Summers as precedent
for its theory of alternative liability. 33 Cal. 2d at 86-87, 199 P.2d at 4.

204. The California Supreme Court later stated that ¥Ybarra was based on concert. Clark v.
Gibbons, 66 Cal. 2d 399, 411, 426 P.2d 525, 533, 58 Cal. Rptr. 125, 133 (1967).

205. 25 Cal. 2d at 493, 154 P.2d at 691.

206. Id. at 490, 154 P.2d at 689.

207. See W. Prosser, supra note 18, § 39, at 223; Adamson, Medical Malpractice: Misuse of
Res Ipsa Loquitur, 46 Minn. L. Rev. 1043, 1051 (1962).

208. W. Prosser, supra note 18, § 47, at 297-98.

209. The common law rule, generally followed until relatively recently in the United States,
did not allow contribution among joint tortfeasors. Id. § 50. The Uniform Contribution Among



1000 FORDHAM LAW REVIEW [Vol. 46

generally be divided among the defendants. Unfortunately, only a minority of
jurisdictions recognizes a comparative form of contribution where the amount
of damages each defendant pays is based on the degree to which each
defendant caused plaintiff’s injury,?!0 although such contribution is more
equitable where the degree of responsibility among defendants is ascertainably
unequal. It is suggested that cemparative contribution should exist in enter-
prise liability, for the reasons discussed earlier.2!!

B. Policy

The primary reason advanced thus far for the plaintiff’s recovery in the
DES cases has been an equitable one—that as between the innocent plaintiff
and the tortfeasors, the tertfeasors should bear the cost of injury.2!2 While
this is the basic policy behind enterprise liability, it is a simplistic approach to
a complex issue. There are a number of arguments favoring the imposition of
enterprise liability in DES, which are in line with twentieth-century thought
in tort law.

Tortfeasors Act of 1939, which was revised in 1955, does allow contribution. Eighteen states have
adopted the Act. 12 Uniform Laws Ann. 57, 34 app. (1975 & Supp. 1978). Other states not
adopting the Uniform Act have also passed statutes permitting contribution among joint
tortfeasors. See, e.g., Cal. Civ. Proc. Code § 875 (West Supp. 1977); Ga. Code Ann. § 37-303
(1962); Ky. Rev. Stat. § 412.030 (1970); Mich. Comp. Laws Ann. § 600.2925a (Supp. 1977); N.Y.
Civ. Prac. Law § 1401 (McKinney 1976); Va. Code § 8.01-34 (1950); W. Va. Code § 55-7-13
(1966). See also the comparative contribution state statutes cited in note 210 infra. Still other
states accord judicial recognition to contribution among joint tortfeasors. See, ¢.g., Bedell v.
Reagan, 159 Me. 292, 192 A.2d 24 (1963); Ellis v. Chicago & N.W. Ry., 167 Wis. 392, 167 N.W.
1048 (1918). In federal courts in diversity suits, state law is applied. 18 Am. Jur. 2d Contribution
§ 45 (1965). In the absence of comparative contribution, see note 210 infre and accompanying
text, a state allowing contribution will apportion damages “pro rata,” or equally, among
defendants found liable. See, e.g., Contribution Among Tortfeasors Act of 1955, § 1(b), 12
Uniform Laws Ann. 63 (1975).

210. Some states have recognized comparative contribution by statute. See, e.g., Ark. Stat.
Ann. § 34-1002(4) (1947); Del. Code tit. 10, § 6302(d) (1974); Haw. Rev. Stat. § 663-12 (1976);
N.Y. Civ. Prac. Law § 1402 (McKinney 1976); S.D. Compiled Laws Ann. § 15-8-15 (1967); Tex.
Rev. Civ. Stat. Ann. art. 2212a (Vernon Supp. 1978). Several jurisdictions have recognized
comparative contribution judically. See, e.g., Kohr v. Allegheny Airlines, Inc., 504 F.2d 400 (7th
Cir. 1974), cert. denied sub nom. Forth Corp. v. Allegheny Airlines, Inc., 421 U.S. 978 (1975)
(federal law); Gomes v. Brodhurst, 394 F.2d 465 (3d Cir 1967) (federal law); Stevens v. Silver
Mfg. Co., No. 48974 (Ill. Sup. Ct. 1977), 2 Prod. Liab. Rep. (CCH) § 7778; Skinner v.
Reed-Prentice Div. Package Mach. Co., No. 48757 (1ll. Sup. Ct. 1977), 2 Prod. Liab. Rep.
(CCH) § 7742; Robinson v. Int’l Harvester Co., No. 49205 (Ill. Sup. Ct. 1977), 2 Prod. Liab.
Rep. (CCH) 1 8065; Orr v. Coleman, 455 S.W.2d 59 (Ky. Ct. App. 1970); Packard v. Whitten,
274 A.2d 169 (Me. 1971); Bielski v. Schulze, 16 Wis. 2d 1, 114 N.W.2d 105 (1962).

The statutes and cases recognizing comparative contribution generally refer to apportionment
by degree of “fault.” E.g., Ark. Stat. Ann. § 34-1002(4) (1947). This apparently means, however,
that damages are apportioned according to the degree to which defendants caused the injury, and
not the degree to which the defendants’ conduct was tortious. See Bielski v. Schulze, 16 Wis. 2d
at 9, 114 N.W.2d at 109; Annot., 53 A.L.R.3d 184, § 1[a] (1913).

211. See notes 179-81 supra and accompanying text.

212. See notes 123-27, 140, 148 supra and accompanying text.
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The proposed theory of enterprise liability holds liable defendants that,
according to traditional notions, are not really at fault. In addition, not only
are the defendants not in privity with the plaintiff in the usual sense, but all
defendants except the one that actually sold the injury-producing product are
not even in the vertical chain of distribution. Therefore, privity is absent even
in the most extended sense. The absence of fault and privity, however, are
not without precedent. Modern theories of tort law that remove the necessity
for either provide theoretical support for enterprise liability, and justifications
for its existence.

The doctrine of respondeat superior, which Hall suggested is related to
enterprise liability,2'3 holds a master liable for the torts of his servant although
the master is not in privity with the injured third party and is innocent of any
tortious behavior himself.2!4 Respondeat superior is not a recent form of
liability, and, although numerous “ingenious”?!s explanations of it have been
advanced over the years, “the modern justification for vicarious liability is a
rule of policy, a deliberate allocation of risk. The losses caused by the torts of
the employees, which as a practical matter are sure to occur in the conduct of
the employer’s enterprise, are placed upon that enterprise itself, as a required
cost of doing business.”?'6 The employer, who derives a profit from the
enterprise, is the party best able to absorb and distribute its foreseeable costs
to the public. He is also in the best position to take preventive measures.?!?

In the past twenty years the advent of strict liability has largely abolished
the requirements for privity and fault in products liability.?!® The manufac-
turer has been the focal point for liability,>'? although he has “exercised all
possible care”?20 and “entered into [no] contractual relation” with the user.22!
The policy reasons advanced for strict liability of the seller are identical with
those for respondeat superior.2?2

213. 345 F. Supp. at 376.

214. 2 F. Harper & F. James, supra note 68, § 26.1; W. Prosser, supra note 18, § 69.

215. W. Prosser, supra note 18, § 69, at 459.

216. Id. (footnote omitted).

217. 2 F. Harper & F. James, supra note 68, §§ 26.1, 26.5; W. Prosser, supra note 18, § 69.
Most of the same arguments have also been made in favor of another form of no-fault liability,
workmen’s compensation laws. See New York Central R.R. v. White, 243 U.S. 188, 202-05
(1917); 2 F. Harper & F. James, supra § 11.2; W. Prosser, supra § 80.

218. See generally Prosser, The Fall of the Citadel, 50 Minn. L. Rev. 791 (1966); Prosser, The
Assault Upon the Citadel, 69 Yale L.J. 1099 (1960).

219. See, e.g., Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 260-61, 391 P.2d 168,
170-71, 37 Cal. Rptr. 896, 898-99 (1964); Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57,
63-64, 377 P.2d 897, 901, 27 Cal. Rptr. 697, 701 (1963); Escola v. Coca Cola Bottling Co., 24
Cal. 2d 453, 461, 150 P.2d 436, 440 (1944) (Traynor, J., concurring); James, General Products—
Should Manufacturers Be Liable Without Negligencef, 24 Tenn. L. Rev. 923 (1957).

220. Restatement (Second) of Torts § 402A(2)(a) (1965).

221. Id. § 402A(2)(b).

222. See Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 461, 150 P.2d 436, 440 (1944)
(Traynor, J., concurring); Restatement (Second) of Torts § 402A, Comment ¢ (1975); Calabresi,
Some Thoughts on Risk Distribution and the Law of Torts, 70 Yale L.J. 499, 517 (1961);
Ehrenzwelg, Negligence Without Fault (1951), reprinted in 54 Calif. L. Rev. 1422, 1472-74
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Enterprise liability can be justified on the same policy grounds as respon-
deat superior and strict liability. Where an entire industry, engaged in a
predictably dangerous enterprise??? and following similar safety practices,
places an identically defective product in the stream of commerce, the
industry rather than the individual manufacturer should be the focal point for
liability because it can best allocate risks, distribute costs, and take preventive
measures. Under these circumstances, privity and the conventional notion of
fault are dispensable. Therefore, like respondeat superior and strict liability,
enterprise liability shifts liability from the one in privity to the parties best
able to satisfy these policy goals. While the first two shift liability vertically,
from employee to employer and from retailer to wholesaler to manufacturer,
enterprise liability shifts it horizontally, from one manufacturer to a group of
manufacturers. This horizontal shift is a unique feature of enterprise liability,
because the majority of the defendants are consequently not in the chain of
distribution of the actual injury-producing product. However, this feature can
be considered merely an extension of the theories of respondeat superior and
strict liability—the next step in the removal of the requirements of fault and
privity.

Enterprise liability is also similar to strict liability in that scientific and
industrial advances necessitate both theories. Justice Traynor, in his land-
mark concurring opinion in Escole v. Coca Cola Bottling Co.,?** stated that
the strict requirements of negligence could no longer be met because the
complexities of modern manufacture, as opposed to the comparative simplic-
ity of earlier handicraft, were “inaccessible” to the consumer.?2’ He urged the
adoption of strict liability because “[t]he manufacturer’s obligation to the
consumer must keep pace with the changing relationship between them

. .226 Technological advances and current market conditions now allow an
entire industry to manufacture a complex fungible product; modern scientific
research can link contact with this product to harmful effects after a sig-
nificant lapse of time. Since these advances now make identification of the
injury-producing product inaccessible to the consumer, the manufacturer’s
obligation to the consumer can only be met by some new form of liability.

(1966); Klemme, The Enterprise Liability Theory of Torts, 47 U. Colo. L. Rev. 153 (1976);
Morris, Hazardous Enterprises and Risk Bearing Capacity, 61 Yale L.J. 1172, 1175-79 (1952); ¢f.
Calabresi & Hirschoff, Toward g Test for Strict Liability in Torts, 81 Yale L.J. 1055, 1060-74
(1972) (liable party should be one who is best able to make cost-benefit analysis of accident costs);
Keeton, Conditional Fault in the Law of Torts, 72 Harv L. Rev. 401, 433-36 (1959) (insurcd
party should be liable, but moral standards more important than risk distribution in strict
liability); Posner, A Theory of Negligence, 1 J. Legal Stud. 29 (1972) (negligence system itself
based on cost analysis and accident prevention).

223. See notes 229-30 infra and accompanying text. The fact that the manufacture of drugs is
predictably dangerous suggests an analogy between the imposition of enterprise liability on the
drug industry and liability for “inherently dangerous” activities such as blasting. See Hall v. E.1.
Du Pont De Nemours & Co., 345 F. Supp. 353, 377 (E.D.N.Y. 1972). See generally W. Prosser,
supra note 18, § 71, at 472-74.

224. 24 Cal. 2d 453, 461-68, 150 P.2d 436, 440-44 {1944) (Traynor, J., concurring).

225. Id. at 467, 150 P.2d at 443 (Traynor, J., concurring).

226. Id.
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C. Application of Enterprise Liability to the DES Cases

The DES cases are ideal for this first application of enterprise liability
because the drug industry rather than the individual manufacturer is so
clearly the proper focal point for liability. It was the industry, and not
individual manufacturers, which did not meet the “normal expectations”?27 of
society in manufacturing DES. Through imitative drug research, joint sub-
mission of clinical data, and parallel, possibly imitative, marketing prac-
tices,228 the industry adhered to an industrywide inadequate safety standard.
Therefore the industry as a whole is responsible for consumer reliance on the
safety of DES, its widespread use, and the resulting injuries.

The party best able to predict injury and pay claims is also the industry
itself, rather than particular manufacturers. Drugs rank high as a cause of
consumer injuries, both in frequency and severity.??° Consequently, cata-
strophic drug injuries are predictable events,23¢ although exactly which in-
juries will result is not. Industrywide statistics on drug injury have been
compiled?! and presumably are used by insurance companies in order to
determine product liability insurance rates. Additionally, large drug manufac-
turers presently cooperate with each other and the federal government to
jointly set industrywide loss control standards.?32 Even greater centralization
of statistical data seems possible in the near future, as does the initiation of
centralized payment of claims. In view of dramatically rising product liability
insurance premiums2?3? and drug manufacturers’ difficulty in obtaining such

227. Klemme, supra note 222, at 180. Klemme proposed that failure to meet the “normal
expectations” of the persons involved is one criterion in the choice of the best “but for" cause of
an injury. Id. at 180-82. The term “enterprise liability” as used by Klemme does not have the
same meaning as that used in this Comment.

228. See notes 45-52 supra and accompanying text.

229. Drug injuries ranked 14th in a list of the 25 worst consumer product injuries of 1975,
with combined frequency-severity values assigned to each injury. 1 Gordon Assoc., Inc., Product
Liability: Final Report of the Industry Study III-25 (Interagency Task Force on Product Liability,
U.S. Dep’t of Commerce PB-265-542, 1977) (Table III-6) [hereinafter cited as Industry Study].
Although the drug injuries reported in 1975 represented only 1.4¢% of all reported product
injuries, id. at IMI-27 (Table II-7), they ranked among the highest in severity, id. at II1-26. It
should also be noted that the majority of drug reactions are never reported because of the
consumer’s or doctor’s failure to recognize the relationship between drug and symptom, the
doctor’s reluctance to report, the absence of an adequate reporting mechanism, and the occasional
concealment of adverse effects by drug manufacturers. Merrill, Compensation for Prescription
Drug Injuries, 59 Va. L. Rev. 1, 4-7 (1973). The United States Public Health Service has
estimated one million nonfatal drug reactions per year. Id. at 3. By 1960, it was estimated some
40 new diseases were produced by therapeutic drugs. Id.

230. 1 McKinsey & Co., Product Liability: Final Report of the Insurance Study 3-34
(Interagency Task Force on Product Liability, U.S. Dep’t of Commerce PB-263-600, 1977)
[hereinafter cited as Insurance Study].

231. For example, the National Electronic Injury Surveillance System (NEISS) compiled the
statistics used in the Department of Commerce publication cited in note 229 supra. See 1 Industry
Study, supra note 229, at III-22.

232. 1 Insurance Study, supra note 230, at 3-34.

233. The cost of that part of their comprehensive general liability premiums attributed to
product liability coverage by pharmaceutical companies quadrupled between 1971 and 1976. 2
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insurance,23¢ several pharmaceutical concerns have established “captive”
insurance companies.?3 In other words, they have become self-insurers. It
has recently been suggested that the entire industry establish a captive
insurance company, which would mean a sharing of risks industrywide.23¢
West Germany, which by law requires product liability insurance for drug
companies, sets the example of another method of centralizing data and
risk—a pool set up by insurance companies to underwrite pharmaceutical
products liability.237 Either alternative would be more likely to provide
coverage for drug companies, be more economic, and probably be more
efficient than the present system of insurance in the United States. The
implementation of such innovations in insurance would be hastened by the
adoption of enterprise liability.

Where generically similar drugs are manufactured industrywide, preven-
tion of injury can best be undertaken by the entire industry rather than by the
individual manufacturer. Under the present system, unification already exists
through the FDA which gathers and interprets safety data supplied to it by
the drug industry before and after N.D.A.’s are issued.?3® The FDA's testing
requirements before approval of N.D.A.’s are much more comprehensive than
they were at the time DES was first manufactured.?3® However, the FDA
post-marketing reporting system for adverse reactions has been severely
criticized.24® This reporting system is a major FDA function because serious
side effects, which frequently have a low incidence or take years to develop,
often do not manifest themselves until a drug has been widely marketed.2*! It

Industry Study, supra note 229, at A-132. The study warns that it was unable to validate these
estimates. Id. at A-3. Some of the rise in cost must be attributed to inflation during those years.
Also, “rate increases that seem huge when viewed in isolation are not nearly so huge when viewed
as percentage of sales . . . .” 1 Insurance Study, supre note 230, at ES-4. Recent premium
increases, in some part due to a correction for past rate inadequacy, are not expected to rise as
rapidly in the future. Id.

234. 1 Insurance Study, supra note 230, at 3-34.

235. Id. at 3-34 to 3-35. See generally Comment, Federal Taxation Concepts in Corporate
Risk Assumption: Self-Insurance, the Trust, and the Caplive Insurance Company, 46 Fordham
L. Rev. 781 (1978).

236. Business Insurance, May 16, 1977, at 16, col. 5.

237. 1 Insurance Study, supra note 230, at 3-36.

238. M. Dixon, supra note 2, §§ 5.04, 5.05.

239. More stringent FDA requirements for approval of a new drug were instituted by the
Drug Amendments of 1962, Pub. L. No. 87-781, 76 Stat. 780 (codified at 21 U.S.C. § 355 (1970)).
Because the Secretary of HEW has authority to exempt drugs from these requirements so that
they may be investigated for safety and efficacy prior to approval under 21 U.S.C § 355(i) (1970),
comprehensive regulations governing such exemptions have been promulgated. See 21 C.F.R.
§ 130.3 (1972). The 1962 regulations have resulted in an increase in the cost of investigating new
drugs and in the length of time before a new drug can be marketed, as well as in a decrease in the
number of new drugs approved yearly. See W. Wardell & L. Lasagna, Regulation and Drug
Development 19-25, 45-47 (1975); Spark, Breaking the Drug Barrier, N.Y. Times, Mar. 20, 1977,
§ 6 (Magazine), at 64.

240. M. Dixon, supra note 2, § 6.09; W. Wardell & L. Lasagna, supra note 239, at 140. Of
the 12 countries registered with the World Health Organization’s Drug Monitoring System, the
U.S. has one of the lowest reporting rates. Id.

241. W. Wardell & L. Lasagna, supra note 239, at 139; Merrill, supra note 229, at 17-20.



1978] ENTERPRISE LIABILITY 1005

has been suggested that, in view of the stringent FDA requirements on drug
manufacturers to warn of known or suspected dangers, it is to the manufac-
turers’ advantage not to improve this reporting system.2*2 The imposition of
enterprise liability would provide incentive to the industry for such improve-
ment, since there would be instances in which it would be liable as a whole.
For example, in addition to urging better mechanisms for reporting adverse
reactions to the manufacturers than now exist,23 the industry could establish
its own system to collect and collate such reports. This might well be more
efficient than waiting for the overworked FDA24* to coordinate the data it
receives.

Economic criteria have already been discussed as significant in the choice of
best risk bearer. These are: choice of that enterprise which can best absorb
the loss and distribute it most widely, and choice of that enterprise which can
distribute the loss to those who benefited from the injury-producing enter-
prise.245 A choice of the entire drug industry meets these criteria as well as or
better than the individual manufacturer, or the injured plaintiff if no liability
were to be found.

The drug industry can best absorb and distribute the loss. Although its
profits have decreased in recent years, the industry is a financially healthy
one.2%6 Tt is either protected by insurance, albeit at rising costs, or capable of
self-insuring.?4? The small manufacturers, which are most susceptible to
rising liability and insurance costs,?*® may even be protected by enterprise
liability, which is aimed at the largest producers with the major share of the
market—the giant drug companies. Claiming that money would be diverted
from research and development of new drugs,?*? the drug industry would

242. See M. Dixon, supra note 2, § 6.09.

243. There is presently no mandatory system imposed on doctors or hospitals to report
adverse drug reactions to either the manufacturers or the FDA. Id.; Merrill, supra note 229, at
110 n.396. The industry could urge the adoption of such a system.

244. See Spark, supra note 239, at 65.

245. These criteria consolidate the theories of the sources cited in note 222 supra. Probably
the clearest and most comprehensive statement of these criteria is in Klemme, supra note 222.
One criterion has been omitted—that the preferred risk bearer is the one who can best allocate
resources. Allocation of resources means the charging of an industry with its hidden costs,
including the cost of injuries, in order to insure that goods are valued at their true cost. In a free
enterprise system, this theoretically results in the proper functioning of the system of supply and
demand. Calabresi, supra note 222, at 500-07; Klemme, supra at 158-61. This criterion has been
omitted because it has no relevance to the drug industry. Drugs are not supply-demand products,
nor do their prices accurately reflect their costs. See notes 59-63 supra and accompanying text.
Consequently, while charging the cost of DES-produced injuries to the pharmaceutical industry
might be reflected in prices, it would still not result in drugs being valued at their true cost.
Neither would price increases be likely to affect the demand for prescription drugs.

246. See notes 38-41 supra and accompanying text.

247. See notes 233-35 supra and accompanying text.

248. 1 Insurance Study, supra note 230, at ES-7, 3-35.

249. This is the argument the industry makes to all increases in governmental regulation.
Merrill, supra note 229, at 117. Merrill’s discussion of why increased liability for the manufactur-
ers would not inhibit research is interesting. See id. at 117-20.
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obviously resist an increase in its liability costs through the imposition of
enterprise liability. In fact, the drug industry has been criticized for expending
its research money on unimportant variants of existing drugs rather than on
basic research, which raises the question of how much pharmaceutical re-
search is for the public’s benefit and how much is simply for profit regard-
less of benefit.25¢ Since drug manufacturers do not spend a large percent-
age of their total sales on research?! and spend a great deal on pro-
motion,252 their concern with the effect of additional costs on research is
suspect. This claim is also fallacious because the industry can absorb the cost
of higher liability through higher prices; and since demand is relatively
inelastic, the industry can retain its present prefit margins. To the extent that
liability might reduce profit, the industry would be forced to reevaluate and
reallocate its presently wasteful research efforts to the public’s benefit. As for
distribution, the drug industry can obviously distribute the tort loss more
widely than individual manufacturers or the plaintiffs. It does so primarily by
raising prices.

Analyzed narrowly, the criterion that the ultimate cost of the loss be borne
by those who have benefited from the risk-producing enterprise is difficult to
meet. Since DES was probably ineffective in preventing miscarriages,?s3
neither the women who took it nor their daughters benefited from the drug.
Therefore, placing the tort loss on the daughters does not satisfy this goal.
Even had DES been effective, its tort cost cannot now be distributed to
pregnant women through a retroactive raise in price, since DES is no longer
on the market for use in pregnancy. Therefore, placing the loss on the
individual manufacturer will not result in distributing the cost to these
women. However, distribution through pricing is, in the broadest sense, a
distribution of cost to the industry’s beneficiaries—the drug-buying public.
Enterprise liability thus does satisfy the criterion of distributing cost to the
enterprise’s beneficiaries. Attaching liability to the entire industry also distrib-
utes it to those few who did actually benefit from the manufacture of
DES—investors and employees.

250. See notes 45-47 supra and accompanying text. The Senate Committee on Small Business
commented: “When two or more firms stand to gain financially from being first with products
that can be effectively promoted to prescribers, the likelihood of duplicative research efforts is
strong and, from the consumer’s standpoint, undoubtedly wasteful. ‘Research’ that has as its
objective merely the circumvention of existing patent barriers, or which is intended only to
provide firms with vehicles for market competition, probably results in costs that consumers must
bear without the comparable benefits of real product improvement.” Senate Report, supra note
38, at 31. Other critics note that the consumer is being cheated of more than his money. *Since
the profit motive is the basic guideline for research, . . . the manufacturers spend most of their
research money on only the most common disease entities. . . . Consequently, there arc many
seriously debilitating diseases which would justify the idealistic research suggested by industry
publicity, but which now are starved for research funds.” M. Dixon, supre note 2, § 6.03, at 6-6.

251. See Senate Report, supra note 38, at 31 (chart listing estimated research expenditures for
1969—71 of 13 large drug companies and the percentage of their sales that this represented:
percentage of sales ranged from 2.6% to 12.0%).

252. See note 62 supra and accompanying text.

253. See note 12 supra and accompanying text.
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V. CONCLUSION

The DES cases present a gap in tort law. Liability as to multiple defen-
dants, only one of which directly caused injury, cannot be found under
present law unless either the theory of concert or of alternative liability is
stretched beyond its current limits. Although this Comment has attempted to
develop both these concepts logically to a point where they can be applied to
the DES cases, application of either theory is makeshift. Therefore enterprise
liability, a third theory involving aspects of both, is advocated for adoption by
the courts in the DES cases.

The DES cases are only the tip of an iceberg. As technology and science
advance, there will be more products liability and analogous cases in which
the injured party will be unable to identify the specific cause of his injury.25¢
Society faces a choice in these cases: it can either leave the injury where
it falls as the price of modern technology; provide sporadic compensation
through the application of current tort theories; or adopt a new legal theory
which enables it to compensate uniformly. It is suggested that, where such
injuries are the result of an entire industry’s activity, the industry rather than
the injured individual should bear the loss. Enterprise liability accomplishes
this. An enlightened tort law should be able to adjust itself to the equities and
the economic realities that the DES cases present.

Enterprise liability suggests more than it proposes. Most of the policy
arguments advanced in favor of industrywide liability, where the entire
industry has concertedly manufactured an identical, defective product, are
equally valid even where an injured plaintiff can identify the cause of his
injury. Such liability is the logical extension of the more limited liability
proposed in this Comment. Understandably, enterprise liability has not been
urged in such a situation because existing tort law, which is still firmly
grounded in fault and conventional notions of causation, can reach an
equitable result. An even greater extension than enterprise liability would be
no-fault insurance for all product injuries, subsidized by manufacturers and
available to consumers solely on proof of causation of injury by a product.25$
Such solutions are in the province of the legislatures; it is not the function of
the courts to propose such broad extensions of liability. It is the courts’
business to weigh the equities between the parties before it and where these
permit, to compensate tort victims. Enterprise liability permits them to do so
in DES and similar cases.

Naomi Sheiner

254. See note 36 supra and accompanying text.

255. See Baynes, Liability for Vaccine Related Injuries: Public Health Considerations and
Some Reflections on the Swine Flu Experience, 21 St. Louis U.L.J. 44, 70-73 & n.173 (1977).
Baynes suggests that the swine-flu experience, in which the government underwrote the manufac-
turers’ losses, might provide 2 model for no-fault legislative solutions in future mass immuniza-
tion situations. Id. at 74-75.



