
Fordham Law School Fordham Law School 

FLASH: The Fordham Law Archive of Scholarship and History FLASH: The Fordham Law Archive of Scholarship and History 

Faculty Scholarship 

2023 

U.S. Law and Discrimination in Health Care U.S. Law and Discrimination in Health Care 

Kimani Paul-Emile 

Follow this and additional works at: https://ir.lawnet.fordham.edu/faculty_scholarship 

 Part of the Medical Jurisprudence Commons 

https://ir.lawnet.fordham.edu/
https://ir.lawnet.fordham.edu/faculty_scholarship
https://ir.lawnet.fordham.edu/faculty_scholarship?utm_source=ir.lawnet.fordham.edu%2Ffaculty_scholarship%2F1301&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/860?utm_source=ir.lawnet.fordham.edu%2Ffaculty_scholarship%2F1301&utm_medium=PDF&utm_campaign=PDFCoverPages


Perspective   

The NEW ENGLAND JOURNAL of MEDICINE

May 25, 2023

n engl j med 388;21 nejm.org May 25, 2023 1921

Discrimination in health care can take several 
forms. One form, for example, looks like this: 
two patients, one Latinx and one non-Latinx 

White, enter a hospital with similar symptoms, and 

the physician who sees them sus-
pects that both have congestive 
heart failure. The physician ad-
mits the White patient to a car-
diology service but admits the 
Latinx patient to a general medi-
cine service, even though admis-
sion to cardiology has been 
shown to yield better health out-
comes, significantly reducing rates 
of readmission within 30 days. 
Another form of discrimination 
may present this way: a Black pe-
diatric resident enters an exami-
nation room and introduces her-
self to her 8-year-old patient. 
When the resident bends down 
to give the child a high-five, the 
patient’s father exclaims, “Don’t 
you touch my child! I want a 
White doctor!”

Although discrimination both 
by clinicians and by patients and 
families is well documented, oc-
curs relatively commonly, and 
may be based on characteristics 
other than race, the laws that 
can be used to address these two 
types of discrimination differ 
substantially.

In 1964, focusing on discrimi-
nation perpetrated by clinicians, 
Congress enacted Title VI of the 
Civil Rights Act, which targeted 
long-standing racial segregation 
in health care by prohibiting dis-
crimination on the basis of race, 
color, or national origin by any 
program or activity receiving fed-
eral financial assistance (see 
timeline). The statute proscribes 
both intentional discrimination 

and disparate-impact discrimina-
tion, which occurs when a policy 
or practice that seems neutral on 
its face has a discriminatory ef-
fect. Courts, however, have lim-
ited individuals’ right to take le-
gal action in cases of intentional 
discrimination, holding that only 
the Department of Health and 
Human Services Office of Civil 
Rights can enforce Title VI’s dis-
parate-impact provisions.

Sanctions for violations of Title 
VI are substantial and can be as 
severe as withdrawal of all fed-
eral funds from the entire of-
fending health care institution. 
The 1965 Medicare and Medicaid 
Act, under which health care 
providers and facilities began re-
ceiving reimbursement from the 
government for care provided to 
indigent patients, lent greater 
force to Title VI, since nearly all 
U.S. health care facilities accept 
such funds. The combination of 
these laws has thus helped to 
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end state-sanctioned segregation 
in medical centers and substan-
tially reduced the incidence of 
overt discrimination.

Persons with disabilities are 
protected from discrimination in 
health care by the Americans 
with Disabilities Act (which ap-
plies to nonfederal agencies, pro-
grams, and services, both public 
and private, including state and 
local governments) and the Re-
habilitation Act of 1973 (which 
applies to federally funded pro-
grams and services). These laws 
safeguard people from disability-
based discrimination if, despite 
their disability, they are qualified 
for the job, service, or program 
in question. In the health care 
setting, both laws ban discrimi-
nation when the patient’s ability 
to benefit from a given service is 
unrelated to their disabling con-
dition. Thus, people with para-
plegia cannot be denied immu-
nizations, since the ability to 
benefit from vaccinations is not 
affected by paralysis. Clinicians 
may take a disability into ac-

count, however, if it significantly 
compromises a patient’s ability 
to benefit from treatment. Hence, 
metastatic cancer may disqualify 
a patient from receiving an organ 
transplant.

If reasonable accommodations 
can mitigate the disqualifying 
aspects of a disability, and the 
accommodations are not too 
costly, then reasonable accom-
modations must be undertaken 
by the program or service. For 
example, if counseling services 
would enable a patient with 
Down’s syndrome who needs a 
kidney transplant to attend fol-
low-up appointments and adhere 
to therapies, then the services 
would have to be offered as a 
reasonable accommodation, since 
they would improve the patient’s 
ability to benefit from the trans-
plantation.

These laws, though effective 
in reducing overt discrimination, 
were less effective against less 
explicit forms of discrimination, 
such as stereotyping, implicit 
bias, and prejudice. Many hospi-

tals, for example, continued to 
reject patients on the basis of 
their perceived inability to pay — 
a common proxy for many types 
of prohibited discrimination. To 
tackle this problem, in 1986, 
Congress enacted the Emergency 
Medical Treatment and Labor Act 
(EMTALA). This federal “anti–
patient-dumping” statute applies 
to hospitals with emergency de-
partments and establishes a lim-
ited duty to screen all persons 
who seek emergency medical care 
and provide stabilizing treatment 
if necessary. Although EMTALA 
does not mention race, ethnici-
ty, or disability, it covers anyone 
who is denied or given a sub-
standard medical screening and 
thus has the potential to address 
many forms of discrimination.

In 2010, Congress enacted the 
historic Patient Protection and 
Affordable Care Act (ACA), which 
made health insurance available 
to approximately 20 million ad-
ditional Americans and provided 
more expansive protection from 
discrimination than does Title 

Key Laws Affecting Health Care Discrimination in the United States.
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1866
Section 1981 of the 1866 
Civil Rights Act gives all 
persons, regardless of 
race, the same right to 
make and enforce 
employment contracts.

1965
The Medicare and Medicaid Act 
establishes medical insurance 
programs for people ≥65 yr of 
age or who have disabilities 
and for low-income people, 
respectively.  

1986
The Emergency Medical 
Treatment and Labor Act 
establishes a limited duty to 
screen all persons who seek 
emergency medical care and 
to provide stabilizing treatment, 
if necessary.

2010
Section 1557 of the Patient 
Protection and Affordable 
Care Act prohibits 
discrimination by federally 
financed health care 
programs and activities and 
by health insurers, including 
Medicaid, Medicare, and 
many employer-sponsored 
insurance plans.

1964
Civil Rights Act: Title VI 

prohibits discrimination 
based on race, color, or 

national origin in federally 
funded programs and 

activities; Title VII 
prohibits employment 

discrimination based on 
race, color, national 

origin, sex, or religion.  

1973
The Rehabilitation Act 
prohibits disability 
discrimination in health care 
settings by federally funded 
programs and services.     

1990
The Americans with 
Disabilities Act prohibits 
disability-based discrimina-
tion in health care by 
nonfederal agencies, 
programs, and services, 
both public and private, 
including state and local 
governments.
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VI. Section 1557 of the ACA pro-
hibits discrimination by federally 
financed health care programs 
and activities, as well as health 
insurers including Medicaid, 
Medicare, and many employer-
sponsored insurance plans. Sec-
tion 1557’s protections are broad, 
applying not only to discrimina-
tion based on race, color, nation-
al origin, and disability, but also 
to age and sex, including preg-
nancy status, sexual orientation, 
gender identity, and sex charac-
teristics. In addition, the ACA re-
quires health care providers and 
insurers to collect and report 
data on the racial and ethnic 
background of their patient pop-
ulations, as well as on the lan-
guages they speak, as part of ef-
forts to reduce segregation and 
disparities in the provision of 
health care services.

At the same time, discrimina-
tion in health care is not perpe-
trated only by clinicians. Some 
patients discriminate against cli-
nicians, though this well-docu-
mented phenomenon has received 
comparatively little attention un-
til recently.1 Such discrimination 
can manifest in many ways, from 
explicit rejection of one’s as-
signed clinician on the basis of 
their race, ethnicity, sex, gender, 
disability status, or religion, to 
nonverbal derision, to racist or 
biased remarks. Patients’ expres-
sions of bias can have substantial 
negative effects, including under-
mining the clinician–patient rela-
tionship; degrading the affected 
clinician; and inflicting substan-
tial psychological and emotion-
al harm, which contributes to 
burnout.

However, unlike discrimina-
tion perpetrated by clinicians, 
which is clearly prohibited by 
antidiscrimination laws, discrim-
ination by patients lacks a clear 

legal solution since it is subject 
to several different, often compet-
ing, legal rules. Indeed, although 
patients, clinicians, and medical 
centers have rights and obliga-
tions that are implicated in these 
cases, those rights and obliga-
tions frequently conflict. Patient 
bias, therefore, presents vexing 
clinical, legal, and ethical chal-
lenges that have no easy answers.

Title VI and the ACA, for ex-
ample, cover only discrimination 
by health care workers and facili-
ties. And while EMTALA protects 
patients from being denied emer-
gency care, it also imposes on 
medical centers a duty to provide 

stabilizing treatment. In addi-
tion, patients have the right to 
informed consent, which encom-
passes their right to refuse de-
sired medical care from a par-
ticular clinician. As a result, 
medical centers cannot simply 
tell patients in emergency situa-
tions to accept their assigned 
clinicians or seek treatment else-
where, since doing so could vio-
late EMTALA, and since such un-
wanted touching could constitute 
battery. But neither can medical 
centers continually compel work-
ers to treat or forgo treating pa-
tients who have rejected them on 
the basis of social identity char-
acteristics, because that could 
create a hostile work environ-
ment in violation of a host of 
state, local, and federal antidis-
crimination laws, including Title 

VII of the 1964 Civil Rights Act, 
which bars race-, sex-, and reli-
gion-based discrimination in em-
ployment; and Section 1981, 
which prohibits race-based dis-
crimination in contractual rela-
tionships and thus covers inde-
pendent contractors.

Further complicating matters 
is the fact that some patients’ re-
quests for a clinician of a differ-
ent race or ethnicity may be clin-
ically important and thus worthy 
of accommodation — for in-
stance, when patients seek cul-
tural or language concordance, 
or have post-traumatic stress dis-
order that may be triggered by a 

clinician’s ethnic background, as 
might be the case for a veteran 
whose assigned clinician reminds 
her of a former enemy combatant.

Taken together, these diver-
gent rights, interests, and obliga-
tions can put medical centers in 
a bind. If institutions accommo-
date patients’ demands for dif-
ferent clinicians based on legally 
protected characteristics, they may 
be discriminating against the as-
signed clinicians in violation of 
employment antidiscrimination 
laws. But if they refuse to accom-
modate patients’ demands, they 
may contravene laws against bat-
tery by forcing patients to be 
treated by rejected clinicians. And 
if the medical center does not 
screen and stabilize patients, it 
may violate EMTALA.

The law offers no silver bullet 

Unlike discrimination perpetrated by  
clinicians, which is clearly prohibited by  
antidiscrimination laws, discrimination  
by patients lacks a clear legal solution.
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for eliminating discrimination in 
this context. Similarly, although 
antidiscrimination laws have sub-
stantially reduced discrimination 
by clinicians, such discrimina-
tion remains an enduring prob-
lem, contributing to persistent 
health disparities. Ethical guide-

lines that include ad-
vice on devising ap-
propriate supports 
for affected clini-

cians and training for all staff 
can offer important insight into 
ways of balancing effectively the 
rights and interests of patients, 
clinicians, and medical centers 
in the context of patient bias.2 
Any meaningful solution to both 

patient and clinician discrimina-
tion, however, must also involve 
the medical profession’s explicit 
acknowledgment of the existence 
of bias, racism, and structural 
inequality and their detrimental 
effects on health and health care. 
It will also require educating stu-
dents, trainees, and staff about 
identifying and addressing bias 
on the parts of both patients and 
physicians; improving cultural 
awareness so that clinicians can 
engage more effectively with di-
verse patients; and expanding di-
versity among clinicians. Togeth-
er, these measures can increase 
patient satisfaction, support cli-
nicians, and promote tolerance 

and understanding, which all 
foster better health outcomes.
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Enhancing Regulations to Reduce Exposure to PFAS  
— Federal Action on “Forever Chemicals”
Joseph M. Braun, Ph.D., R.N., M.S.P.H.  

In response to growing con-
cerns over perfluoroalkyl and 

polyfluoroalkyl substances (PFAS), 
the Environmental Protection 
Agency (EPA) in March 2023 pro-
posed national standards that 
would limit concentrations of six 
PFAS in public drinking-water 
supplies. This action is part of 
the Biden administration’s plan 
for addressing PFAS pollution in 
the United States, a multiagency 
effort by the EPA, the Food and 
Drug Administration (FDA), the 
Department of Agriculture (USDA), 
the Department of Defense, and 
the Department of Health and Hu-
man Services. Establishing and 
enforcing these maximum con-
taminant levels for drinking wa-
ter are necessary first steps in re-
ducing the health effects of these 
persistent, pervasive, and toxic 
substances, which are linked to 
health care costs of at least $5.5 

billion annually in the United 
States.1

Thousands of individual PFAS 
are used in oil- and water-repel-
lant textiles, personal care prod-
ucts, firefighting foams, food 
packaging, medical products, and 
countless other products, in part 
because the perfluorocarbon com-
ponent feature that defines PFAS 
(e.g., –C

n
F

2n
–) results in chemical 

and physical properties not found 
in other substances.2 The partic-
ularly strong nature of the car-
bon–fluorine bond makes these 
substances resistant to degrada-
tion, and some PFAS are thought 
to persist in the environment for 
thousands of years. PFAS have 
therefore been dubbed “forever 
chemicals.”

Past and current PFAS expo-
sures pose threats to human 
health. In addition to their per-
sistence in the environment, 

many PFAS linger in people’s 
blood for years after exposure. 
Nearly all Americans have detect-
able levels of PFAS in their blood. 
Americans are exposed to PFAS 
in their food, drinking water, 
and indoor dust and air. Epide-
miologic and toxicologic studies 
have linked PFAS to some can-
cers, elevated cholesterol, im-
paired vaccine response, thyroid 
dysfunction, liver disease, reduced 
birth weight, and premature 
death, with no level of exposure 
being considered safe.3 Particu-
larly concerning are the health 
effects of exposure that occurs 
during gestation or early child-
hood, which may not manifest 
until years later and can include 
reduced immune responses to 
vaccines, lower bone mass, and 
cardiometabolic disease.3

In the United States, PFAS are 
used at more than 57,000 facili-
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