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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF KINGS: HOUSING PART 
-------------------------------------------------------------X 
BEC CONTINUUM OWNER LLC, 
 
                                       Petitioner, 
 
                      -against- 
 
FABIAN FOSTER, ET AL., 

 
                                       Respondents. 
-------------------------------------------------------------X 

 
 
 
Index No. 310995/22 
 
 
DECISION/ORDER 
 
Mot. seq. no. 4 

 
The following e-filed documents, listed by NYSCEF document numbers 43; 50-51 

(motion no. 4), were read on this motion pursuant to CPLR 4404(b). 

It is ORDERED that the motion is denied.  

Contrary to Petitioner’s claims, the applicable provision in the lease between the parties 

does not contain a condition a limitation. Comparison to the lease provision at issue in Fourth 

Hous. Co., Inc. v Bowers (53 Misc 3d 43 [App Term, 2d Dept, 2d, 11th & 13th Jud Dists 2016]), 

which the court has obtained and appended hereto (the provision is found on page 9, in the 

paragraph just above “Standards of Conduct…”), defeats Petitioner’s claim. The provision 

discussed in Bowers is as follows: 

“In the event that the Board of Directors determines to terminate the tenancy, then 

the Board shall serve a 30-day Notice of Termination on the cooperator stating 

that the Board duly voted to terminate his/her lease because of the conduct found 

by the Board at the hearing and shall include or attach thereto the written findings 

of the Board.” 

There is no appreciable difference between this provision and the provision in the lease here, that 

“owner may terminate the tenancy and lease upon ten days’ written notice to Renter.” Thus, as 

the provision in Bowers did not contain a conditional limitation, the provision here does not do 

so, either. 

 As to Petitioner’s argument that the Rent Stabilization Code “provides grounds for 

commencing summary proceedings for rent-stabilized tenants without a conditional limitation, 

that argument is misplaced. First, the Rent Stabilization Code is properly read as restricting the 

grounds for eviction, not creating grounds for eviction. The Code precludes eviction “except on 
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one or more of the grounds specified in the Code” (RSC 2524.1[a]). Second, even if the Code did 

create grounds for eviction, contrary to Petitioner’s claim, it says nothing about summary 

proceedings. Summary proceedings are created by RPAPL Article 7, which requires a 

conditional limitation without except. Petitioner is not prevented from seeking Respondent’s 

eviction in an ejectment action, which does not require a conditional limitation. 

 As to the argument that Respondent’s prior motion to dismiss was denied, “the denial of 

summary judgment establishes nothing more than that summary judgment is not warranted at 

that time (see Moser v Devine Real Estate, Inc. [Florida], 42 AD3d 731, 733-734 [2007]), and 

‘is not necessarily res judicata” (COD, LLC v Ljuljdjuraj, 81 Misc 3d 132[A], 2023 NY Slip Op 

51305[U] [App Term, 1st Dept 2023]). 

 The court has considered Petitioner’s remaining arguments and found them unavailing. 

 This is the court’s decision and order. 

Dated: January 22, 2024 

 

       ________________________________ 

        Michael L. Weisberg, JHC 
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