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EMPLOYER RIGHTS AND ACCESS TO
DOCUMENTS UNDER THE FREEDOM OF

INFORMATION ACT
WALTER B. CONNOLLY* AND

JOHN C. FOX**

I. INTRODUCTION

IN the past year, an increasing number of Freedom of Information Act'
(FOIA) requests have been filed with federal government compliance

agencies seeking the Affirmative Action Plans (AAPs),2 Equal Employ-
ment Opportunity Forms (EEO-ls), and Compliance Review Reports3

based on these plans and forms submitted pursuant to Executive Order

*B.A. Georgetown University, University of Detroit; J.D. University of Southern California.

Mr. Connolly is a partner in Pepper, Hamilton & Scheetz, Philadelphia, Washington, D.C.,
Harrisburg, Pa., and Los Angeles.

** B.A. University of California at Riverside; J.D. George Washington University. Mr. Fox is
an associate in the Washington, D.C., office of Pepper, Hamilton & Scheetz.

1. 5 U.S.C. § 552 (1970 & Supp. V. 1975), as amended by Act of Sept. 13, 1976, Pub. L. No.
94-409, 90 Stat 1241.

2. An Affirmative Action Program is "a detailed, results-oriented set of procedures which,
when carried out with good faith efforts, results in compliance with the equal opportunity clause
through full utilization and equal treatment of minority groups and women, at all levels and in all
segments of the workforce. Through an AAP, a contractor seeks to:

-Establish strong company policy and commitment.
-Assign responsibility and authority for program to top company official.
-Analyze present workforce to identify jobs, departments and units where minorities and

females are underutilized.
-Set specific, measurable, attainable hiring and promotion goals, with target data, in each

area of underutilization.
--Make every manager and supervisor responsible and accountable for helping to meet these

goals.
-Re-evaluate job descriptions and hiring criteria to assure that they effect actual job needs.
-Find minorities and females who qualify or can become qualified to fill goals.
-Review and revise all employment procedures to assure that they do not have discriminatory

effects and that they help attain goals.
-Focus on getting minorities and females into upward mobility and relevant training pipelines

where they have not had previous access.
-Develop systems to monitor and measure progress regularly. If results are not satisfactory to

meet goals, find out why and make necessary changes."
OFCCP Compliance Manual § 3-300, reprinted in I Affirmative Action Compliance Manual for
Federal Contractors (BNA) 3:0004-05. See also Revised Order No. 4, 41 C.F.R. § 60-2. 10 to 2.14
(1976) (outlining the required contents of an AAP).

3. Compliance Review Reports are required to be made by Equal Employment Opportunity
Compliance Officers pursuant to Revised Order No. 14, 41 C.F.R. § 60-60 (1976). The reports
offer a candid and critical written evaluation of the company's equal employment programs.



FORDHAM LAW REVIEW

Number 11,246' by private contractors engaged in government con-
tracts. Public interest groups continue to make up the single largest
source of requests. Recently, however, FOIA requests have been filed by
labor unions and by direct market competitors. As a result, a rash of
so-called reverse FOIA cases5 have been defensively filed by employers
seeking to enjoin government release of their confidential affirmative
action data to the public. Results to date have been mixed with the
Supreme Court recently denying certiorari in two test cases brought to it.
One case allowed broad access to AAPs and EEO-1s 6 and the other case
firmly denied their disclosure. 7

Employers have also actively been using the FOIA on the offensive at
the National Labor Relations Board (NLRB) to gain access to union
authorization cards filed with the NLRB by union organizers seeking
certification as the bargaining agent of the company's employees. Again
the case law has been divergent although employees have won early
victories. 8

The most common type of FOIA cases are those involving attempts by
employers to use the FOIA to expand the NLRB's traditionally nonexis-
tent discovery procedures in unfair labor practice proceedings. In over
twenty reported district court cases and no fewer than eleven circuit court
appeals, employers have sought discovery of witness statements gathered
by NLRB investigators during secret interrogations of employees. 9

Although closely rivaled by the number of FOIA cases brought by
corporations in litigation with the Federal Trade Commission, the
NLRB case law on access to employee witness statements represents
the cutting edge in the current controversy raging over the question of
whether the FOIA is a more appropriate discovery device than histori-
cally limited agency discovery procedures and rules available to those
in litigation with the agency. Despite passage, after veto, of the 1974
FOIA amendments 10 expanding access to documents, the federal appel-
late courts have nevertheless resoundingly rejected increased discovery

4. 3 C.F.R. 341 (1964-1965 Compilation).
5. A reverse FOIA case, as it has come to be known, is one brought by a private party to

prevent a government agency possessed of information ,ubmitted by that party about that party
from releasing it to members of the public.

6. Metropolitan Life Ins. Co. v. Usery, 426 F. Supp. 150 (D.D.C. 1976), appeal docketed,
No. 77-1270 (D.C. Cir. Mar. 15, 1977) (stay entered pending appeal), cert. denied, 97 S. Ct.

2198 (1977) (in advance of judgment from District of Columbia Circuit).
7. Westinghouse Elec. Corp. v. Schlesinger, 392 F. Supp. 1246 (E.D. Va. 1974), affd, 542

F.2d 1190 (4th Cir. 1976), cert. denied, 97 S. Ct. 2199 (1977).

8. See pt. III infra.
9. See cases cited in notes 152-54 infra.
10. Act of Nov. 21, 1974, Pub. L. No. 93-502, 88 Stat. 1561 (codified at 5 US.C. § 552

(Supp. V 1975)).

[Vol. 46
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of labor agency investigative documents sought by companies prose-
cuted by the Occupational Safety and Health Administration (OSHA),
the NLRB, and the Equal Employment Opportunity Commission
(EEOC).

In the Parts below, public rights of access under the FOIA to
documents in the possession of government agencies charged with
enforcing the labor laws are examined on an agency-by-agency basis.
In Part II, access to AAPs is discussed with emphasis on the practical
and legal means which a federal government contractor may take to
protect against their disclosure by the Office of Federal Contract
Compliance Programs (OFCCP) and to bar release of confidential and
trade secret information in the courts. In Part fII, case law concerning
purely offensive use of the FOIA by employers to get copies of NLRB
employee witness statements and union authorization cards is re-
viewed. In Part IV, rights of access to accident investigation reports
conducted by the OSHA and employee complaints to the OSHA about
unsafe conditions in the workplace are considered. In Part V, recent
case law regarding access to EEOC reports given to charging parties,
to predetermination settlement and conciliation agreements, and to
corporate documents in possession of the EEOC is examined.

I2. OFCCP FOIA CASES

Since February 1974, when the OFCCP promulgated regulations
implementing the 1974 amendments to the FOIA," the number of
requests for AAPs, EEO-ls, and Compliance Review Reports filed
with the OFCCP and its sixteen compliance agencies 12 by federal

11. 41 C.F.R. § 60-40 (1976).

12. Exec. Order No. 11,246 was issued by President Johnson in September 1965, delegating
the responsibility for equal employment opportunity compliance among federal contractors to the
Secretary of Labor. 3 C.F.R. 340 (1964-1965 Compilation).

By regulation published at 41 C.F.R. § 60-1.2 (1976), the Secretary of Labor delegated
administration of the Executive Order to the Director of the OFCCP.

In October 1965, the OFCCP was established within the Department of Labor to enforce the
equal employment opportunity mandate of Exec. Order No. 11,246. The Director of the OFCCP
has in turn delegated enforcement responsibility for the order to 16 federal departments, agencies,
and authorities. They are: the Department of Agriculture, the Energy Research and Development
Administration, the Department of Commerce, the Department of Defense, the Environmental
Protection Agency, the General Services Administration, the Department of Health, Education,
and Welfare, the Department of the Interior, the Department of Housing and Urban Develop-
ment, the Department of Justice, the Small Business Administration, the Tennessee Valley
Authority, the Department of Transportation, the Department of Treasury, the Veterans Admin-

istration, and the National Aeronautics and Space Administration. The compliance respon-
sibilities of these 16 agencies were assigned on an industry-by-industry basis pursuant to Revised

Order No. 1. (Aug. 1, 1974), reprinted in 1 Affirmative Action Compliance Manual for Federal

Contractors (BNA) 2:0025-35.

1977]
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government contractors pursuant to Executive Order Number 11,246
has skyrocketed. This has occurred in response to the announcement in
those regulations that for the first time EEO-ls would be released
without qualification 13 and that AAPs would be released 14 except for
goals and timetables. 15 In addition, it was announced that staffing
pattern information and pay scales 16 and Compliance Review Reports 17

would be released unless these data were found to constitute trade
secret information. The OFCCP retained the right by regulation,
however, to release even information conceded to be a trade secret if
the OFCCP deemed that the public interest in disclosure outweighed
the contractor's interest in confidentiality.' 8

As a result, FOIA requests to the OFCCP and its sixteen compliance
agencies have flooded Washington. In one case, counsel for a tire com-
pany requested the Compliance Review Reports for all of its major
rubber indus'try competitors. 19 In most cases, however, requests have
been filed by labor union representatives20 or public interest groups
hoping to use the information in collective bargaining or in Title VII

13. 41 C.F.R. § 60-40.4 (1976).
14. Id. § 60-40.2(b)(1).
15. Id. § 60-40.3(a)(1). Goals and timetables are the culmination of the underutilization analysis

required to be filed with all AAPs. A goal must be established for each job group in which
underutilization of minorities or women exists; i.e., where the percentage of minority workforce
population in a job group is lower than the percentage of available minorities or women in the
applicable labor area population. Once a minority workforce goal has been identified, a specific
timetable must then be established to reach the goal in the minimum feasible time period. See
OFCCP Compliance Manual § 3-501(c), reprinted in I Affirmative Action Compliance Manual for
Federal Contractors (BNA) 3:0008-09.

16. 41 C.F.R. § 60-40.3(a)(2) (1976).
17. Id. § 60-40.3(a)(5).
18. Id. § 60-40.3(a).
19. Firestone Tire & Rubber Co. v. Kleppe, No. 76-781-A (E.D. Va. March 11, 1977).
20. Labor unions have also sought affirmative action data for collective bargaining purposes

pursuant to the National Labor Relations Act (NLRA) rather than under the FOIA. In several cases
of first impression currently pending before the NLRB, employers have refused to make
affirmative action data available to unions seeking it, prompting the unions to file unfair labor
practice charges under section 8(a)(5) of the NLRA, 29 U.S.C. § 158(a)(5) (1970), alleging that the
employers have refused to bargain in good faith.

Exceptions to disclosure orders by NLRB administrative law judges have been filed in the
following cases: Westinghouse Elec. Corp. & IUE, No. 6-CA-7680 (N.L.R.B., filed Mar. 15, 1976);
East Dayton Tool & Die Co. & Electrical Workers (IUE), No. 9-CA-8887 (N.L.R.B., filed July 1,
1975). See also General Motors Corp., No. 9-CA-9275 (N.L.R.B., filed Dec. 9, 1976); Markle
Mfr. Co., No. 23-CA-5460 (N.L.R.B., filed May 5, 1976). Automation & Measuring Div. of Bendix
Corp., No. 9-CA-8762 (N.L.R.B., filed July 8, 1975); White Farm Equip., No. 9-CA-9385
(N.L.R.B., filed July 2, 1975) (cases involving contested disclosure orders independently awaiting
oral argument before the NLRB).
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litigation against the contractor or to attack the public relations image of
the company. Government Compliance Review Reports are a prime
target for such FOIA requests because of their orientation toward gov-
ernment enforcement and criticism of the employer's affirmative action
programs. A common corporate concern, however, is that release of
subjective government opinions, even where unsubstantiated by the
underlying facts, will provoke litigation or further disrupt already emo-
tional collective bargaining sessions because the statement carries the
imprimatur of the United States government. Tabulations of employee
workforce minority populations (Workforce Analyses2 l) are also highly
sought after because of their statistical utility in Title VII cases.

A. Practical Guides for Case
Preparation: At the Agency

Reverse FOIA cases tend to move slowly through the administrative
agency but accelerate quickly through the courts. Because reverse FOIA
plaintiffs first seek extraordinary relief in the federal courts by way of a
temporary restraining order and a preliminary injunction, and because
FOIA cases are accorded expedited docketing,2 2 trial counsel must be
prepared to try his entire case on the merits'-complete with expert
witnesses, motions, and briefs-within ten to twenty days of the date

21. A workforce Analysis is the first part ofan Underutilization Analysis required to be filed with
all AAPs. It must contain: "a listing of each job title as appears in applicable collective bargaining
agreements orpayroll records (not job group) ranked from the lowest paid to the highest paid within
each department or other similar organizational unit including departmental or unit supervision. If
there are separate work units or lines of progression within a department a separate list must be
provided for each such work unit, or line, including unit supervisors. For lines of progression there
must be indicated the order ofjobs in the line through which an employee could move to the top of the
line. Where there are no formal progression lines or usual promotional sequences, job titles should be
listed by department, job families, or disciplines, in order of wage rates or salary ranges. For each job
title, the total number of incumbents, and the total number of male and female incumbents in each of
the following groups must be given: Blacks, spanish-surnamed Americans, American Indians, and
Orientals. The wage rate or salary range for each job title must be given. All job titles, including
managerial job titles, must be listed." 41 C.F.t. 60-2.11(a) (1976).

22. The FOIA provides: "Except as to cases the court considers of greater importance,
proceedings before the district court, as authorized by this subsection, and appeals therefrom,
take precedence on the docket over all cases and shall be assigned for hearing and trial or for
argument at the earliest practicable date and expedited in every way." 5 U.S.C. § 552(aX(4)(D)
(Supp. V 1975). In practice, the only cases which generally take precedence over FOIA cases on
the docket are criminal cases pursuant to the Speedy Trial Act of 1974, 18 U.S.C. § 3161 (Supp.
V 1975).

1977]
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established by the compliance agency for release of the contractor's
documents.

23

Trial counsel should therefore use his time judiciously while adminis-
trative remedies are being exhausted to secure expert witnesses, draw up
pleadings, and prepare arguments and authorities in advance of the
document release date. Under the time limits imposed on the agencies to
process FOIA requests, agencies may take ten working days after receipt
of an FOIA request to decide whether or not to comply. 24 The agency
may in "unusual circumstances" take a ten working day extension at the
request level.2 5 An appeal of the request may be taken by the requester to
the head of the agency, if any part of his request is denied. The agency
must respond to the appeal within twenty working days26 but may take
an additional ten working days extension at the appeal level. 27 The
government, therefore, can take up to at least fifty working days, if it so
desires, to determine whether to comply with an FOIA request. If an
agency fails to respond during the time limits or properly to invoke its
extensions, an FOIA requester may deem his request denied and his
administrative remedies exhausted and file suit seeking to compel disclo-
sure in federal district court.2 8

In practice, the sixteen contract compliance agencies usually give a
government contractor notice of the pendency of an FOIA request seek-
ing its documents. In addition, the agencies give the contractor a stated
time period within which to appeal the agency decision to disclose to
the head of the agency. Because of the complexity and ever-changing
nature of the case law, however, the agencies usually take longer than
twenty days to dispose of the contractor's appeal, if one is filed. Unless the
FOIA requester intervenes with the agency or deems its administrative

23. In Vistron Corp. v. Andrus, Civ. No. 77-85-A (E.D. Va. Feb. 23, 1977), only II days
expired between the date the complaint was filed and trial on the merits of the permanent
injunction was held. In Metropolitan Life, the trial included three days of testimony and
certiorari in advance of judgment was filed in the Supreme Court. 426 F. Supp. 150 (D.D.C.
1976), appeal docketed, No. 77-1270 (D.C. Cir. Mar. 15, 1977), cert. denied, 97 S. Ct. 2198
(1977).

24. These time limits were first prescribed in the 1974 amendments to the FOIA. 5 U.SC.
§ 552(a)(6)(A)(i) (Supp. V 1975).

25. Id. § 552(a)(6)(B).
26. Id. § 552(a)(6)(A)(ii).
27. Id. § 552(a)(6)(B).
28. The courts have taken a practical approach to the anguished cries of overburdened

agency FOIA units that compliance with the time limits is not feasible. Two circuit courts have
responded to these pleas and have rejected claims seeling a strict application of the time limit
provisions. They have required agencies only to process requests in good faith and with due
diligence on a first-come, first-served basis. See Open America v. Watergate Special Prosecution
Force, 547 F.2d 605 (D.C. Cir. 1976); Exner v. FBI, 542 F.2d 1121 (9th Cir. 1976).

[Vol. 46
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remedies exhausted, however, the contractor will be content to let the
agency delay in deciding its appeal.

If the agency denies the contractor's appeal, usually the contractor is
then notified and given anywhere from two to five days to get to court to
seek injunctive relief if it so desires. The contest then becomes a race to
the court for the contractor's attorney.

B. Due Process: A Contractor's Right
to Notice of the FOIA Request

Because of the multiplicity of agency regulations and the often
haphazard agency procedures employed, one increasingly litigated issue
is the contractor's right to notice of the FOIA request and an opportunity
to be heard with regard to it. Although the agencies usually give a
contractor notice of a request seeking its data, this is not always the
case. 29 As a result, due process challenges asserting three distinct rights
have been brought by contractors. These rights include (1) the right of the
contractor to be notified of the FOIA request at the time it is made to the
agency, (2) the right of the contractor to a hearing before the agency on the
merits of the issues presented, and (3) sufficient opportunity to seek
injunctive relief in the courts prior to the date set by the agency for release
of the requested documents. 30

Currently, only the Food and Drug Administration, not one of the
sixteen designated government contract compliance agencies, 31 has es-
tablished procedures for notice to a contractor and appeal from an agency
decision to disclose information requested under the FOIA. 32

To lesser extents, the sixteen contract compliance agencies provide for
the possibility of notice to information suppliers. The FOIA implement-
ing regulations 33 promulgated by the Department of the Interior, for

29. In Firestone Tire & Rubber Co. v. Kleppe, No. 76-781-A (E.D. Va. Mar. 11, 1977), the
Government failed to give Firestone notice of an FOIA request seeking'its data. Having gotten
wind of the FOIA request informally, Firestone sued for and won the right to two days prior
notice of any release of its affirmative action data.

30. Plaintiff's Memorandum of Law in Support of Its Cross Motion for Summary Judgment
and in Opposition to Defendants' Alternative Motion to Dismiss at S, Firestone Tire & Rubber
Co. v. Kleppe, No. 76-781-A (E.D. Va. Mar. 11, 1977).

31. See note 12 supra.
32. See Note, Re-verse Freedom of Information Act Suits: Confidential Information in Search

of Protection, 70 Nw. U.L. Rev. 995, 999 n.21 (1976).
33. Each agency was required to publish regulations implementing the FOIA. S U.S.C.

§ 552(a)(1)(A)-(D), (4)(A) (1970 & Supp. V 1975). These regulations appear in the various volumes

of the Code of Federal Regulations. Because the OFCCP has not taken the lead in promulgating
standardized procedures for the handling of requests made to agencies seeking affirmative action
data, each agency follows its own FOIA implementing regulations. As a result, contractor rights
and obligations in reverse FOIA cases may vary from agency to agency. The individual

1977]
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example, state that the agency will attempt to notify the person or entity
who supplied the information "when it is administratively feasible to do
S0."734

In Firestone Tire & Rubber Co. v. Kleppe, 35 the Department of the
Interior failed to give Firestone notice of a request filed by a direct market
competitor seeking Compliance Review Reports for Firestone and all
other tire companies. 3 6 The OFCCP itself has no regulation providing for
notice to a contractor. Rather, the OFCCP has argued that there are
"internal policy requirements in the Office of Federal Contract Com-
pliance Programs and its compliance agencies that contractors generating
data be given notice and opportunity to be heard upon the confidentiality
and competitive harmful aspects of the data that they have submitted.
This policy is reflected in the language of applicable regulations; e.g., 41
C.F.R. 60-60.4(d) and 60-40.3(a)(1). ' '3 7

Section 60-60.4(d) of title 41 of the Code of Federal Regulations 38

has not been followed by the OFCCP, however, and agency officials
have proffered in private conversations that the procedures outlined
there could not be followed because of the massive logjam of cases that
would occur. In addition, the OFCCP has taken a legal position in the
courts which makes implementation of their regulation in reverse
FOIA situations untenable.

regulations of each agency should therefore be separately consulted. Citations to the applicable

regulations are as follows:
1. Department of Agriculture: 7 C.F.R. §§ 1.1-1.16 and §§ 1.110-.123 (1977).

2. Energy Research and Development Administration: 10 C.F.R. §§ 708.1-.23 (1977).

3. Department of Commerce: 15 C.F.R. §§ 4.1-.9 (1977).

4. Department of Defense (Defense Supply Agency): 32 C.F.R. §§ 1285.1-.8 (1976).

5. Environmental Protection Agency: 40 C.F.R. §§ 2.100-.121 (1976).

6. General Services Administration: 41 C.F.R. §§ 105-60.000 to -60.701 (1976).

7. Department of Health, Education, and Welfare: 45 C.F.R. §§ 5.1-.85 (1976).

8. Department of the Interior: 43 C.F.R. §§ 2.1- 82 (1976).

9. Department of Housing and Urban Development: 24 C.F.R. §§ 15.1-.74 (1976).

10. Department of Justice: 28 C.F.R. §§ 16.1-.101 (1976).

11. Small Business Administration: 13 C.F.R. §§ 102.1-.36 (1976).

12. Tennessee Valley Authority: 18 C.F.R. §§ 301 1-.48 (1977).
13. Department of Transportation: 49 C.F.R. §§ 7.1-.101 (1976).
14. Department of the Treasury: 31 C.F.R. §§ 1.1-.36 (1976).
15. Veterans Administration: 38 C.F.R. §§ 1.500-.584 (1976).
16. National Aeronautics and Space Administration: 14 C.F.R. §§ 1206.100-.900 (1976).

34. 43 C.F.R. § 2.15(b)(2) (1976).
35. No. 76-781-A (E.D. Va. Mar. 11, 1977).
36. The court in Firestone rejected this position, imposing notice requirements on the

Department of the Interior. See text accompanying note 41 infra.
37. Memorandum in Support of Defendant's Motion for Summary Judgment or In the

Alternative to Dismiss at 4, Firestone Tire & Rubber Co. v. Kleppe, No. 76-781-A (E.D. Va.
Mar. 11, 1977).

38. 41 C.F.R. § 60-60.4(d) (1976).
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"[e]xemption 5 was intended to permit disclosure of those intra-agency
memoranda which would 'routinely be disclosed' in private litigation,
. . . and we accept this as the law. '149

The Court, however, did not construe the 1974 amendments to the
investigatory files exemption,'" 0 but remanded the case to the court of
appeals for further consideration of this issue.' 5 '

C. Employer Access to Witness Statements

Soon thereafter employers began to litigate the first of over forty
cases to be brought seeking access to employee witness statements and
investigative reports compiled by NLRB investigators in unfair labor
practice investigations. Although the early case law was unclear, it
now appears that the NLRB may raise exemption 7(A) as a bar to
disclosure and bar employer access to employee witness statements. 5 2

149. 421 U.S. at 149 n.16 (citations omitted).
150. Exemption 7 now states: "This section does not apply to matters that are . . . (7)

investigatory records compiled for law enforcement purposes, but only to the extent that the
production of such records would (A) interfere with enforcement proceedings, (B) deprive a
person of a right to a fair trial or an impartial adjudication, (C) constitute an unwarranted
invasion of personal privacy, (D) disclose the identity of a confidential source and, in the case of a
record compiled by a criminal law enforcement authority in the course of a criminal investigation,
or by an agency conducting a lawful national security intelligence investigation, confidential
information furnished only by the confidential source, (E) disclose investigative techniques and
procedures, or (F) endanger the life or physical safety of law enforcement personnel." S U.S.C. §
552(b)(7) (Supp. V 1975).

151. 421 U.S. at 165 n.30.
152. NLRB v. Hardeman Garment Corp., 95 L.R&R.M. 2780 (6th Cir. June 22, 1977);

Bellingham Frozen Foods v. Henderson, No. 76-1684 (9th Cir. May 3, 1977), rev'g 91 L.R.RM.
2761 (W.D. Wash. 1976); New England Medical Center Hosp. v. NLRB, 548 F.2d 377 (1st Cir.
1976); Harvey's Wagon Wheel, Inc. v. NLRB, 550 F.2d 1139 (9th Cir. 1976); Cessna Aircraft Co.
v. NLRB, 542 F.2d 834 (10th Cir. 1976); DNfaremount Corp. v. NLRB, 93 L.R.R.Pl. 2799 (10th
Cir. Oct. 5, 1976); Climax Molybdenum Co. v. NLRB, 539 F.2d 63 (10th Cir. 1976); Goodfriend
W. Corp. v. Fuchs, 535 F.2d 145 (1st Cir.), cert. denied, 429 U.S. 895 (1976); Kent Corp. v.
NLRB, 530 F.2d 612 (5th Cir.), cert. denied, 429 U.S. 920 (1976); Title Guar. Co. v. NLRB, 534
F.2d 484 (2d Cir.), cert. denied, 429 U.S. 834 (1976).

District court cases denying employer access include: Furr's Cafeterias, Inc. v. NLRB, 416 F.
Supp. 629 (N.D. Tex. 1976) (citing exemption 7(D)); Pacific Photo Type, Inc. v. NLRB, 92
L.RRM. 2560 (D. Hawaii 1976) (citing exemption 7(A)); Gerico, Inc. v. NLRB, 92 L.R.RM.
2713 (D. Colo. 1976) (citing exemptions 5, 7(A), (C), and (D)); ITT Am. Elec. v. NLRB, 92
L.R.R.M. 2815 (N.D. Aliss. 1976) (citing exemptions 5, 7(A) and (D)); Vegas Village Shopping
Corp. v. NLRB, 92 L.R.R.M. 2683 (C.D. Cal. 1976) (citing exemptions 7(A), (C), and (D));
NLRB v. Biophysics Sys., Inc., No. M18-304 (S.D.N.Y. Apr. 12, 1976); Electri-Flex v. NLRB,
92 L.R.R.M. 2142 (N.D. IIl. 1976) (citing exemptions 5 and 7(A)); Harowe Servo Controls, Inc.
v. NLRB, 92 L.R.R.M. 2572 (E.D. Pa. 1976) (citing exemptions 7(A), (C), and (D)); Atlas Indus.
v. NLRB, 91 L.R.R.M. 2676 (N.D. Ohio 1976) (citing exemption 7(A)); Capital Cities v. NLRB,
91 L.R.R.M. 2565 (N.D. Cal. 1976) (citing exemption 7(A)); Read's, Inc. v. NLRB, 91 L.R.R.M.
2722 (D. Md. 1976) (citing exemption 7(A)); Jamco Int'l v. NLRB, 91 L.IRR.M. 2446 (N.D.
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Moreover, the First Circuit has upheld the right of the NLRB to bar
access under exemption 7(A) to even supervisorial and non-employee
witness statements because their release would interfere with NLRB
enforcement proceedings.15 3 In addition to these cases, however, five
district courts have granted access. The NLRB has appealed all but
one. 154

As for NLRB discovery regulations denying access to witnesses'
statements, it does not appear that NLRB discovery regulations deny-
ing access to witness statement will be expanded in the near future.

D. Employer Access to Union Authorization Cards

Employers have also sought access under the FOIA to union au-
thorization cards on file with the NLRB. This issue is only of recent
vintage and as a result only a handful of cases have been litigated. To
date, results have again been mixed, although employers have won the
right in one case to gain access to the cards.15 5 Four other courts,
including the Third Circuit, have denied employer access citing pri-
vacy exemptions 6156 or 7(C)15 7 of the FOIA. 15 8 Several other cases are
awaiting decision at the trial court level.15 9

Okla. 1976) (citing exemptions 5 and 7(A)); Local 30, United Slate, Tile & Composition Roofers v.
NLRB, 408 F. Supp. 521 (E.D. Pa. 1976) (citing exemption 7(A)); Mylan Pharmaceuticals, Inc. v.
NLRB, 407 F. Supp. 1124 (W.D. Pa. 1976) (citing exemptions 7(A), (C), and (D)); Chassen
Bakers, Inc. v. NLRB, 91 L.R.R.M. 2345 (M.D. Pa. 1975) (citing exemption 7(A)); Kaminer v.
NLRB, 90 L.R.R.M. 2269 (S.D. Miss. 1975) (citing exemption 7(D)).

153. New England Medical Center Hosp. v. NLRB, 548 F.2d 377, 382 (1st Cir. 1976).
154. Baptist Memorial Hosp. v. NLRB, 92 L.R.R.M. 2645 (W.D. Tenn. 1976), appeal

docketed, No. 76-1953 (6th Cir. June 1, 1976); Robbins Tire & Rubber Co. v. NLRB, 92
L.R.R.M. 2586 (N.D. Ala. 1976), appeal docketed, No. 76-2099 (5th Cir. Apr. 1, 1976);
McDonnell Douglas Cori. v. NLRB, 92 L.R.R.M. 2072 (C.D. Cal. 1976), appeal docketed, No.
76-1580 (9th Cir. Mar. 17, 1976); Poss v. NLRB, 91 L.R.R.M. 2232 (D.D.C. 1975), appeal
docketed, No. 76-1328 (10th Cir. Mar. 5, 1976); cf. Temple-Eastex, Inc. v, NLRB, 410 F.
Supp. 183 (E.D. Tex. 1976) (access granted) (appeal not taken because employer had voluntarily
made witnesses available to NLRB and knew their testimony).

155. Donn Products, Inc. v. NLRB, 93 L.R.R.M. 2065 (N.D. Ohio 1976), appeal docketed,
No. 76-2542 (6th Cir. July 22, 1976).

156. Exemption 6 states: "This section does not apply to matters that are ... (6) personnel
and medical files and similar files the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy." 5 U.S.C. § 552(b)(6) (1970).

157. See note 150 supra for text of exemption 7(C).
158. Committee on Masonic Homes v. NLRB, 556 F.2d 214 (3d Cir. 1977) (citing exemption

7(C)); Howard Johnson Co. v. NLRB, No. 77-124 (W.D.N.Y. May 16, 1977) (citing exemptions
6 and 7(C)); L'eggs Prods., Inc. v. NLRB, 93 L.R.R.M. 2488 (C.D. Cal. 1976) (citing
exemptions 6 and 7(C)); NLRB v. Biophysics Sys., Inc., 91 L.R.R.M. 3079 (S.D.N.Y. 1976)
(citing exemption 7(Q).

159. Case, Inc. v. NLRB, No. 77-27 (E.D. Ky., filed Mar. 3, 1977); Madeira Nursing
Home v. NLRB, No. C-1-77-88-14 (S.D. Ohio, filed Dec. 15, 1976); Provincial House, Inc. v.
NLRB, No. 77-02288 (E.D. Mich., filed Apr. 21, 1976).
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To date, the Third Circuit has been the only appellate court to
address the issue. Its recent decision in Committee on Masonic Homes
v. NLRB 160 rejected the NLRB's claimed exemption for authorization
cards under exemptions 5, 7(A), and 7(C), but upheld its exemption 6
argument denying access. In exemption 6 cases, relating to personnel
and medical files, a court must first determine whether disclosure
would result in any invasion of privacy. 161 If an invasion of privacy is
found, the court must then go further and undertake a balancing test,
weighing the seriousness of the invasion against the benefit to the
public of disclosure. 162

In Masonic Homes, the Third Circuit found that release of the cards
would constitute a "serious" violation of privacy because (1) an em-
ployee might be embarrassed or harmed should it come to the employ-
er's or anyone else's attention that such person executed a union
authorization card, (2) it was plausible that employees would be
reluctant to sign a union card if they knew the employer could see who
signed, and (3) the use of secret ballots in union elections demonstrates
a policy that union employees do not have to acknowledge in public
their support for the union. 163 The court found "no significant public
interest in disclosure" and concluded that authorization cards should
be exempt. 164

IV. ACCESS TO OSHA INVESTIGATIVE REPORTS

Employees or employee representatives who believe that their em-
ployer is violating the Occupational Safety and Health Act 165 may
make a written request for an inspection by the OSHA. These requests
must be turned over to the company at the time of any resulting
inspection, although employees may request that their names not be
released to the employer. 166 Despite the flood of FOIA cases at the

160. 556 F.2d 214 (3d Cir. 1977).
161. See note 156 supra.
162. Department of the Air Force v. Rose, 425 U.S. 352, 372-73, (1976); Wine Hobby USA,

Inc. v. IRS, 502 F.2d 133, 136 (3d Cir. 1974); Getman v. NLRB, 450 F.2d 670, 674 (D.C. Or.
1971). Note that exemption 6 is the only exemption in which the requester's reason or need for the
documents is considered by the court. This is because of the language of the exemption, which
requires a balancing in order to determine whether an invasion is "clearly unwarranted." S
U.S.C. § 552(b)(6) (1970). It should also be noted that exemption 6, on its face, appears to require
a broader construction (through its use of the phrase "clearly unwarranted invasion") than
exemption 7(C), which speaks of merely an "unwarranted invasion" of privacy. Compare id. with
id. § 552(b)(7) (Supp. V 1975).

163. 556 F.2d at 220-21.
164. Id.
165. 29 U.S.C. §§ 651-678 (1970).
166. Id. § 657(f)(1).
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NLRB seeking employee witness statements, the OSHA has had very
few such requests. 167

However, in Cadena v. United States Department of Labor168 and
Fahr v. United States Department of Labor, 169 two cases litigating a
similar issue, the trial courts ordered the release of the names of
witnesses while denying the Department of Labor's claimed exemption
under exemption 7(C) and 7(D).170 Significantly, however, the requests
were not made by employers but by relatives of an employee killed on
the job. In each of these cases, the relatives sought the names of the
witnesses interviewed by the OSHA for use in wrongful death actions.
In neither case was an employer seeking the names of his employees
during an OSHA violation action. As a result, there could be little fear
of reprisals against the witnesses because their employer was not the
defendant in the wrongful death action. Correspondingly, exemption
7(A), 171 which the NLRB has used with such great success to bar
disclosure of employee witness statements to employers during unfair
labor practice proceedings, 172 was not applicable.

Both cases are interesting, however, in that both courts rejected the
Department of Labor's contentions that witnesses to the accident were
"confidential" within the meaning of exemption 7(D). In Cadena, it
was held, for example, that "[t]he persons interviewed in the course of
this OSHA investigation are potential witnesses whose identities will
ultimately have to be disclosed to a plaintiff whose cause of action
arises out of the accident prompting the OSHA investigation."' 173 In
Fahr, the court took a different tack and construed section 7(D) to
require an "express" pledge of confidentiality to be given to the
witnesses who supplied the information and put the burden on the
Government to prove affirmatively that such an assurance was giv-
en. 1

74

167. Department of Labor FOIA specialists have speculated that this is so because employers
usually order their own safety specialists to investigate accidents and as a result have information
comparable to that developed by OSHA investigators. In addition, it should be noted that
employee witnesses comprise the bulk of the NLRB's case in unfair labor practice proceedings,
whereas OSHA generally relies upon the testimony of (ompliance officers who personally inspect
the employer's workplace and note violations. Employee witnesses may become a factor when
OSHA conducts an inspection following an accident and compliance officers are forced to rely on
eye witnesses to the accident.

168. No. EP-76-CA-55 (W.D. Tex. Mar. 29, 1977).
169. No. 75-1286 (D.N.J. Sept. 14, 1976). Two other cases are currently pending: Gass v.

United States Dep't of Labor, No. 76-C-15 (E.D. Wis., filed Feb. 20, 1976); Clark v. United
States Dep't of Labor, No. 76-285 (W.D.N.Y., filed June 30, 1976).

170. For the text of exemptions 7(C) and 7(D), see note 150 supra.
171. For the text of exemption 7(A), see note 150 supra.
172. See cases in note 152 supra.
173. No. EP-76-CA-55, slip op. at 3-4 (W.D. Tex. Mar. 29, 1977).
174. No. 75-1286, slip op. at 4 (D.N.J. Sept. 14, 1976).
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In both cases, the witness statements were supplied to the FOIA
requester with the names of the witnesses and identifying material
sanitized. Interestingly enough, however, the OSHA voluntarily deliv-
ered portions of its investigative reports, conclusions of investigators,
and findings of relevant code violations to the requester in Fahr. ,7s In
Cadena, however, exemption 5176 was invoked to bar the release of
investigator evaluations, a contention upheld by the court "since these
items of information consist of opinions and evaluations of a govern-
ment investigator.' 177 This result is consistent with case law develop-
ment under exemption 5 which has held that particular factual infor-
mation contained within classes of documents exempt from disclosure
under exemption 5 must be disclosed. 178 It should be noted, however,
that exemption 5 is intended to protect only pre-decisional work
product but not factual material if it can reasonably be segregated.' 79

In summary, the question of employer access to the names of em-
ployee witnesses given to OSHA investigators has yet to be litigated
under the FOIA. It is highly unlikely, however, that such access could be
compelled in the courts. In. such a case, the OSHA, like the NLRB,
would be able to invoke exemption 7(A) to bar disclosure. In addition,
however, the OSHA could presumably invoke exemption 3380 and
argue that it incorporates that portion of the Occupational Health and
Safety Act'8 1 which authorizes the deletion of the names of employee
witnesses.

V. EMPLOYER ACCESS TO
EEOC INVESTIGATORY FILES

Access to the EEOC's investigatory files prior to the time suit has been
filed has been difficult to obtain because of the agency's traditional
reluctance to disclose information and because Congress by statute pro-
vided the agency with strong rights of secrecy. Titie VII of the Civil
Rights Act of 1964,182 as amended, provides in section 706(b) that:
"[c]harges shall not be made public by the Commission,"' 8 3 and in section
709(e) that "[i]t shall be unlawful for any officer or employee of the

175. This was done because there was no ongoing OSHA violation case. The case was
"closed" insofar as the Department of Labor was concerned. Id.

176. For the text of exemption 5, see note 137 supra.
177. No. EP-76-CA-55, slip op. at 2 (XV.D. Tex. Mar. 29, 1977).
178. National Cable Television Ass'n v. FCC, 479 F.2d 183 (D.C. Cir. 1973).
179. See NLRB v. Sears, Roebuck & Co., 421 U.S. 132 (1975).
180. See note 110 supra and accompanying text.
181. 29 U.S.C. § 657(f)(1) (1970).
182. 42 U.S.C. §§ 1981-2000 (1970 & Supp. II 1972).
183. Id. § 2000e-5(b) (Supp. 11 1972).
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Commission to make public in any manner whatever any information
obtained by the Commission pursuant to its authority under this section
prior to the institution of any proceeding under this subchapter involving
such information.

' 184

As a result of these statutory secrecy provisions, the EEOC may avail
itself not only of the usual FOIA anti-disclosure provisions embodied in
exemption 7185 but may also invoke exemption 3186 to bar access to
information specifically exempted from disclosure by statute.

Government contractors do not themselves file AAPs with the EEOC.
The EEOC may receive copies, however, by filing a request with the
compliance agencies pursuant to the EEOC-OFCCP Memorandum of
Understanding (1974),187 an arrangement which has been upheld in the
Eastern District of Virginia. 188 Should an FOIA request be filed with the
EEOC for an AAP, the EEOC has declared its intention to refer the
request to the "originating" compliance agency for determination. 189 As a
result, the EEOC should never have occasion to consider the release of
affirmative action data to a member of the public pursuant to the FOIA.

A troublesome issue, however, which has never been litigated, is the
status of those AAPs voluntarily given to the EEOC by contractors.
Because these records did not "originate" in another agency, it appears
that only a very broad reading of the EEOC's regulations would apply to
these documents. Regardless of how acquired, section 709(e) should stand
as a bar to the release of AAP information to the public. It would appear,
therefore, that a requester could not compel the EEOC to produce
information supporting a charge, 190 including witness statements, under
the FOIA.1 91

184. Id. § 2000e-8(e) (1970).
185. See pt. III supra for a discussion of exemption 7 in the context of NLRB discovery.
186. See note 109 supra and accompanying text.
187. 1 Empl. Prac. Guide (CCH) 3780.
188. Reynolds Metals Co. v. Rumsfeld, 417 F. Supp. 365 (E.D. Va. 1976), appeal docketed,

Nos. 76-2124-26 (4th Cir. Sept. 27, 1976).
189. "Request for records that originated in another Agency and are in the custody of the

Commission, will be referred to that Agency for proces.ing, and the person submitting the request
shall be so notified. The decision made by that Agency with respect to such records will be
honored by the Commission." 29 C.F.R. § 1610.6 (1976).

190. The term "charges" as used in 42 U.S.C. § 2000e-5(b) has been broadly construed by
District of Columbia courts to encompass even a pre-determination settlement agreement entered
into by the EEOC and an employer prior to a reasonable cause determination. As a result, access
to these agreements may not be compelled under the FOIA. Parker v. EEOC, 10 Fair Empl.
Prac. Cas. 1239 (D.D.C. 1975), aff'd., 534 F.2d 977 (D.C. Cir. 1976).

191. This issue is currently being litigated in the Fourth Circuit. Charlotte-Mecklenburg
Hosp. Auth. v. Perry, 13 Fair Empl. Prac. Cas. 437 (W.D.N.C. 1976), appeal docketed, Nos.
76-2272 and 76-2273 (4th Cir. Nov. 12, 1976) (argued April 4, 1977, and currently awaiting
decision). The district court directed the EEOC to release the affidavits of twelve charging
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A respondent has an express right to notice of a charge, "including the
date, place and circumstances of the alleged unlawful employment prac-
tice" within ten days of the date the charge is filed.' 92 Apart from this
information, however, the EEOC has taken the position that it has
discretion to release additional investigative data within its possession to
the charging party, the respondent, witnesses, and representatives of
interested federal, state, and local agencies. 193 This discretionary right of
release has been specifically upheld so long as release is not made to the
public at large. 194 Access has also been sought under the APA, 195 but it
has been held that the APA does not confer a right of discovery in federal
administrative proceedings. 196

Absent a compulsory right of access for pre-trial discover), of agency
investigative files under the FOIA, Title VII itself, EEOC regulations,
or the APA, employers can only fall back on a constitutional right of
access for pre-trial discovery of agency investigative files. Such a right
has been recognized before other quasi-judicial agencies where there
has been a showing of prejudice to the employer. 197 The EEOC,
however, is not an adjudicatory agency and must seek enforcement of
its proceedings in the courts. In addition, it should be noted that
prejudice has been construed to require either that the employer be
denied a hearing or the right to cross-examine witnesses. Absent such
prejudice, however, discovery before an administrative agency, even a
quasi-judicial agency, has been held to be within the agency's discre-
tion.

198

As a result, it appears to be highly unlikely that discovery at the

parties who were not then employed by the defendant employer. Further, the court denied
employer access to eight affidavits on file with the EEOC and submitted by current employees.
In addition, the court specifically forbade the employer from disclosing the affidavits to any
person except in connection with an investigation of the charges. Id. This restriction appears to
be overbroad, however, in that release to one person constitutes a public release under the FOIA.

192. 42 U.S.C. § 2000e-5(b) (Supp. I 1972).
193. 29 C.F.R. § 1601.20 (1976).
194. H. Kessler & Co. v. EEOC, 472 F.2d 1147 (5th Cir.), cert. denied, 412 U.S. 939 (1973).

After suit has been initiated by the EEOC, however, additional rights under the discovery
provisions of the Federal Rules of Civil Procedure become available to an employer. See EEOC
v. St. Francis Community Hosp., 12 Fair Empl. Prac. Cas. 423 (D.S.C. 1976) (EEOC's objections
under section 706(b) overruled and release ordered of letters exchanged between the EEOC, the
charging party, and third persons).

195. 5 U.S.C. §§ 551-559 (1970).
196. Frilette v. Kimberlin, 508 F.2d 205, 208 (3d Cir. 1974) (en banc), cer. denied, 421 U.S.

980 (1975).
197. See note 146 supra and accompanying text.
198. NLRB v. Valley Mold Co., 530 F.2d 693, 695 (6th Cir.), cert. denied, 97 S. Ct. 77

(1976); NLRB v. Lizdale Knitting Mills, Inc., 523 F.2d 978 (2d Cir. 1975); Moore v. Adminis-
trator, VA, 475 F.2d 1283 (D.C. Cir. 1973); 1 K. Davis, Administrative Law Treatise § 8.15 (1958).

1977]



FORDHAM LAW REVIEW

EEOC can be compelled beyond that provided for in the EEOC's own
access regulations.

VI. CONCLUSION

The FOIA is a useful, albeit two-edged, discovery tool for employers
in the labor relations area. On the one hand, the FOIA may afford
employers access to some agency documents it seeks, but at the same
time it provides a broad avenue to employer documents on file with the
various federal agencies regulating labor relations activities. If the
current trend toward greater government scrutiny of private business
activity continues to grow in the labor relations area, it can only be
expected that more reverse FOIA cases will be brought by employers
defensively seeking to protect their confidential records from the prying
eyes of the public, and particularly from any market competitors or
labor relations antagonists. At the same time, so long as labor agency
discovery regulations continue to prevent access to information useful
to employers in litigation with the agency, it can be expected that
companies will continue vigorously to use the FOIA affirmatively as a
discovery device to help defend against agency prosecutions.


