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Railway Corporation (Conrail), a for-profit corporation designed to acquire
track and operate service over the routes designated in the final system plan;3°
and (3) the Rail Services Planning Office of the ICC, which would hear
suggestions of interested parties, set standards for terms used throughout the
Act, and assist the states in planning support for local rail services.?!

The statute calls for an implementation timetable.®? Conveyance of prop-
erty by the reorganization railroads to Conrail is mandatory®? and is compen-
sated only by Conrail securities.?4

Termination and abandonment of service by the reorganization carriers is
governed by section 304 of the Act. If the carrier has substantially complied
with the Act and has conveyed all or most of its property included in the final
system plan to Conrail, it may take advantage of expedited termination
procedures.

U.S.C. § 716(d) (Supp. V, 1975), and the value of property conveyved to it. Id. § 206(f), 45 U.S.C.
§ 716(f) (Supp. V, 1975). The final system plan took effect on April 1, 1976. See N.Y. Times,
Apr. 1, 1976, at 43, col. 3.

80. 1973 Rail Act §§ 301-04, 45 U.S.C. §§ 741-44 (Supp. V, 1975). The duties of Conrail are
laid out in section 302 of the Act, 45 U.S.C. § 742 (Supp. V, 1975), and include acquiring,
maintaining, and rehabilitating rail properties designated under the final system plan and
conveyed to it. The provision that Conrail be a “for-profit” corporation is found in 1973 Rail Act
§ 301(b), 45 U.S.C. § 741(b) (Supp. V, 1975).

81. 1973 Rail Act § 205, 45 U.S.C. § 715 (Supp. V, 1975). The local assistance is in the form
of rail service continuation subsidies, governed by Section 402 of the Act, 45 U.S.C. § 762 (Supp.
V, 1975). The purpose of this section is to provide assistance to the Northeastern states in order to
facilitate continuation of desirable service on track not included in the final system plan. The
funds to be expended by the federal government under this section shall not exceed $60 million in
each of the first two years after the effective date of the final system plan. 1973 Rail Act § 402(i),
45 U.S.C. § 762(1) (Supp. V, 1975). Under the provisions of section 402, 45 U.S.C. § 762 (Supp.
V, 1975), the federal government may contribute up to 705z of the subsidy, with the state
governments providing the remainder. The subsidy to be provided shall cover costs of operating
adequate and efficient rail service, including maintenance and improvement of track, in accor-
dance with the standards for compensation set by the Rail Services Planning Office under section
205(d)(3) of the 1973 Rail Act, 45 U.S.C. § 715(d)(3) (Supp. V, 1975). See also S. Rep. No. 601,
93d Cong., 1st Sess., reprinted in 2 U.S. Code Cong. & Ad. News 3242, 3277-79 (1973).

82. 1973 Rail Act §§ 207-08, 45 U.S.C. §§ 717-18 (Supp. V, 1975). See Note, Regional Rail
Reorganization Act of 1973: Was Congress on the Right Track?, 49 St. John's L. Rev. 98, 107
n.59 (1974).

83. 1973 Rail Act § 206(d)1), 45 U.S.C. § 716(d)(1) (Supp. V, 1975).

84, 1Id.

85. 1973 Rail Act § 304, 45 U.S.C. § 744 (Supp. V, 1975). Notice must be given to the
governor and transportation agencies of the states and regions affected, as well as to shippers or
potential shippers who depend upon, or are located near the service to be terminated. The notice
must be given no sooner than 30 days after the effective date of the final system plan, and service
discontinuance must not occur within 60 days of the notice. 1973 Rail Act § 304(a), 45 U.S.C.
§ 744(=) (Supp. V, 1975). Abandonment can occur no sooner than 120 days after the service
termination. Id. § 304(b), 45 U.S.C. § 744b) (Supp. V, 1975). These simplified abandonment
procedures may be utilized for up to two years after the effective date of the final system plan, or
up to two years after the final payment is made under a rail services continuation subsidy,
whichever is later. Id. § 304(c)(1), 45 U.S.C. § 744c)(1) (Supp. V, 1975).
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Since the final system plan would not go into effect immediately,3¢ assur-
ance of continued, uninterrupted rail service was necessary. Congress had a
choice here: (1) it could follow the case law of Brooks-Scanlon and Continen-
tal Illinois, which recognized that carriers could not be compelled to operate
indefinitely at a loss without compensation, and therefore, could either
subsidize the carriers or could include these interim losses in the purchase
price to be paid by Conrail; or (2) it could rely upon New Haven and adopt
the position that interim erosion of the bondholders’ estate is constitutionally
permissible. Congress chose the latter option, and section 304(f) of the 1973
Rail Act not only precluded the carriers from recovering their interim losses
but also foreclosed to them the usual abandonment option by removing ICC
jurisdiction over abandonments under this reorganization plan.%’

2. The Resulting Litigation

Shortly after enactment, bondholders of the Penn Central Railroad com-
menced an action to enjoin implementation of certain provisions of the Act.58
Specifically, they challenged as offensive to procedural due process the Act’s
requirement that they be paid in securities, rather than in cash, for property
conveyed to Conrail.3? They also challenged section 304(f) of the Act which
failed to compensate the creditors for the interim deficit operation of the
railroad pending implementation of the final system plan.*® The court dis-

86. The Act went into effect January 2, 1974. Under §§ 207-08 of the Act, 45 U.S.C. §}
717-18 (Supp. V, 1975), the United States Railway Association had 420 days in which to
promulgate a final system plan. The plan was presented to Congress on July 26, 1975, and went
into effect early in 1976 when Congress failed to affirmatively act against it. Hence, there was a
span of more than two years between the effective date of the Act, and the conveyance of any rail
property to Conrail.

87. 1973 Rail Act § 304(f), 87 Stat. 1008 (codified at 45 U.S.C. § 744(f) (Supp. V, 1975))
provides: “After the date of enactment of this Act, no railroad in reorganization may discontinue
service or abandon any line of railroad other than in accordance with the provisions of this Act,
unless it is authorized to do so by the [United States Railway) Association and unless no affected
State or local or regional transportation authority reasonably opposes such action, notwithstand-
ing any provision of any other Federal law, the constitution or law of any State, or decision or
order of, or the pendency of any proceeding before any Federal or State court, agency, or
authority.” Id.

88. Connecticut Gen. Ins. Corp. v. United States Ry. Ass'n, 383 F. Supp. 510 (E.D. Pa.),
rev’d sub nom. Regional Rail Reorganization Act Cases, 419 U.S. 102 (1974).

89. 1973 Rail Act § 206(d)(1), 45 U.S.C. § 716(d)(1) (Supp. V, 1975). See note 84 supra and
accompanying text.

90. 383 F. Supp. at 513. Section 304(f) of the Act is discussed at note 87 supra and
accompanying text. A third argument also alleged by the creditors was that the Act violates the
geographical uniformity requirement of the Bankruptcy Clause, U.S. Const. art. I, § 8, cl. 4,
because it does not apply equally to all regions in the nation, and set up special reorganization
procedures for Northeast rail reorganization. The court essentially rejected this contention, noting
that all class I railroads in reorganization at the time were covered by the Act, and all carriers
under the Act would be treated equally. The court left open the question of whether or not a
carrier not covered by the Act could successfully use this argument. 383 F. Supp. at 519-21. But
see 383 F. Supp. at 533 (Fullam, J., concurring) in which the geographical uniformity clause
objection was accepted as valid.
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missed the first contention as premature because the final system plan was not
in effect at the time of the action, and too many contingencies existed to
decide whether or not this provision would expose the creditors to harm.%!
Hence, the court declined to entertain this issue until the mandatory con-
veyance to Conrail took place.

The court thought that the interim erosion issue was timely and in
analyzing the problem, identified two separate considerations as significant:
(1) does the Act, or some other source, intend to compensate for the interim
erosion of the debtor’s assets resulting from compulsory operation and (2) if
there is no compensation, does the interim erosion of the creditors’ estate
resuit in a confiscatory taking of private property for public use in violation of
the fifth amendment?

In discussing the first problem, the court found that the provisions of the
Act itself do not offer any significant recovery for interim losses.?2 The court
also concluded that there were no other adequate remedies at law. The United
States Railway Association contended that although there was no other
adequate remedy under the 1973 Rail Act, a suit could be brought for
recovery in the Court of Claims under the Tucker Act.?? The court concluded
that the Tucker Act remedy was not the remedy intended as it was “per-
suaded that the legislative history supports the conclusion that Congress
intended that financial obligations be limited to the express terms of the
Act.”*

91. 383 F. Supp. at 517-18. The court noted that before the plaintiffs could be harmed by this
provision the following must occur: (1) the Penn Central reorganization court decide that the
carrier be reorganized under the Act; (2) the United States Railway Association adopt a final
system plan and present it to Congress; (3) the conveyance to Conrail take place only at the
direction of the Special Court after the payment of consideration by Conrail. Id. at 518.

92. 383 F. Supp. at 521. The 1973 Rail Act § 213(b), 45 U.S.C. § 723(b) (Supp. IV, 1974), as
amended, 45 U.S.C. § 723(b) (Supp. V, 1975), authorized only $85 million for cmergency
assistance to the railroads. In fact, only $35 million of this sum was actually appropriated by
Congress. Additionally, the 1973 Rail Act § 215, 45 U.S.C. § 725 (Supp. IV, 1974), as amended,
45 U.S.C. § 725 (Supp. V, 1975), authorized up to $150 million for the purpose of interim
acquisition and maintenance of property which would eventually be conveyed to Conrail. No
appropriations were made under this section. 383 F. Supp. at 522. It was generally agreed that
unless these funds were immediately made available, a virtual impossibility, there would be
significant erosion. Indeed, the funds, even if appropriated in toto, would have 2 minimal impact
on the interim erosion. Id. at 522 n.16, 524.

93. 28 U.S.C. § 1491 (Supp. V, 1975). The Tucker Act confers upon the Court of Claims
jurisdiction to render judgment upon any claim against the United States for damages not
resulting in tort, based upon the Constitution, an Act of Congress, or a regulation of any
executive department. Id.

94. 383 F. Supp. at 528-29. The court found thirteen sections of the 1973 Rail Act which
repealed or made inapplicable laws or excluded jurisdiction of courts on subjects regulated by the
Act. Other provisions of the Act specifically limited judicial review of determinations under the
Act. See 383 F. Supp. at 527-28 n.26, quoting Penn Central Trustees' Brief in Opposition to
Plaintiffs’ Motion for Summary Judgment, at 6-9. The basic analysis of the court is that since
nowhere in the Act did Congress mention a Tucker Act remedy, Congress must have deemed the
remedy to be either inadequate or inappropriate.



1444 FORDHAM LAW REVIEW [Vol. 45

Finding no adequate remedy to compensate for the interim losses, the court
determined that such losses would be constitutionally impermissible. In its
conclusion, the court relied upon the analysis of the Penn Central bankruptcy
court, noting that the date of unconstitutional erosion “ ‘is fast approaching, if
it has not already arrived.” 75 It found section 304(f) violative of the fifth
amendment, and enjoined the United States Railway Association from enforc-
ing the Act.%

On appeal, the Supreme Court consolidated the claims resulting from the
1973 Rail Act into one opinion. The decision in The Regional Rail Reorgani-
zation Act Cases®” was contrary in almost every respect to the District Court
opinion. While the District Court held that only the interim erosion issue was
ripe for adjudication, the Supreme Court held that both the interim erosion
and the conveyance taking issues were timely. The Court noted that despite
the number of contingencies which would have to be met before the actual
conveyance to Conrail would take place, these events were not optional, but
mandated by law.%% However, the Court hedged on the erosion issue, refusing
to definitely conclude that section 304(f) was violative of the fifth amendment.
It noted that while it had not been determined that erosion of the Penn
Central estate had reached unconstitutional dimensions, the bondholders’
interests had definitely been eroded through compelled, deficit operations.®® If
there were an unconstitutional diminution of the creditors’ estate resulting
from the implementation of the Rail Act, the Court held that the Tucker Act
provided an adequate remedy.!®® The Court concluded that Congress never
even considered this remedy because of its mistaken belief that the Rail Act
provided adequate protection against an unconstitutional taking.'°

Although the Court did not find it necessary to decide whether or not the
interim erosion of the creditors’ estate had reached unconstitutional dimen-
sions, the language of the opinion suggests that there is a point at which
interim erosion may no longer be constitutionally permissible.!®? Whether or
not this point has been reached is a question of fact. The Court upheld the
right of Congress to legislate such provisions as sections 303 and 304(f) of the
Rail Act if there is adequate compensation for losses. This approach is
different from the ICC approach that all interim losses sustained in the public
interest are constitutionally permissible.193 It also differs from a strict reading

95. Id. at 525, quoting In re Penn Central Transp. Co., 355 F. Supp. 1343, 1344 (E.D. Pa.
1973). The bankruptcy court in turn relied upon both the Brooks-Scanlon and the New Haven
line of cases in supporting the idea that there are limits to serving the public interest which are
constitutionally permissiblé. See 383 F. Supp. at 525 n.23 for a summary of these arguments.

96. 383 F. Supp. at ssq.

97. 419 U.S. 102 (1974).

98. Id. at 140-48.

99. Id. at 123-24. The Court noted that interim losses pending good-faith efforts at reorgani-
zation in the public interest are constitutionally permissible. Id. at 122-23.

100. Id. at 136.

101. Id. at 128.

102. Id. at 124.

103. See note 59 supra, and notes 159-61 infra and accompanying text.
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of Brooks-Scanlon, which would permit a carrier to withdraw from service
when it no longer finds itself able to operate without sustaining a loss. The
fundamental issue is whether or not this opinion represents a departure from
New Haven. On one level, New Haven may be viewed as the most restrictive
case in terms of creditors’ rights. If such a reading is adopted, it would appear
that the New Haven rationale is limited by Regional Rail to the most extreme
circumstances. However, if the Court in New Hawven merely held that there
can be circumstances under which mandated deficit operations pending a
good-faith effort at reorganization are permissible, Regional Rail is not
inconsistent.

3. The Rail Act and Section 77
Reorganization

An important issue raised in Regional Rail is the relationship between the
1973 Rail Act, and section 77 of the Bankruptcy Act. The Supreme Court
found that the Rail Act “supplemented” section 77.'% This would indicate
that the Rail Act is not inconsistent with former rail reorganization proce-
dures. The salient portion of the Act in this area is section 207(b) which states
that reorganization must proceed in accordance with the 1973 Rail Act unless
the bankruptcy court finds that reorganization on an income basis within a
reasonable time is possible, and that the public interest would be better served
by reorganization outside the Rail Act.!% The argument that this provision
violates the geographical uniformity required by the bankruptcy clause of the
Constitution96 was rejected, because the Rail Act provisions applied to every
carrier under reorganization and did not create a dual standard.!?

It has been established that a reorganization court does not have the power
to terminate unprofitable rail service without regulatory agency approval. In
In re Central Railroad of New Jersey,'°® decided in 1973 before the im-
plementation of the Rail Act, it was held that a bankruptcy court is not free to
order a partial termination of rail service without regulatory agency ap-
proval.!®® The Third Circuit noted that section 77(o) of the Bankruptcy
Act states that ICC approval is required for abandonment even by a carrier in
reorganization if the agency has jurisdiction over the rail operations in
question.!!0 If a state agency exercises control over the carrier, this agency’s
approval is needed before the bankruptcy court can order a service termina-

104. 419 U.S. at 109.

105. Id. at 109-10. Some of the smaller bankrupt carriers continued reorganization under
usual section 77 procedures. See, e.g., In re Boston & Me. Corp., 378 F. Supp. 68 (D. Mass.
1974).

106. U.S. Const. art. I, § 8, cl. 4, gives Congress power “[t]o establish . . . uniform laws on
the subject of Bankruptcies throughout the United States.”

107. 419 U.S. at 159.

108. 485 F.2d 208 (3d Cir. 1973), cert. denied, 414 U.S. 1131 (1974).

109. Id. at 213.

110. See note 10 supra.



1446 FORDHAM LAW REVIEW [Vol. 45

tion.!!! The court stated that its holding should not be construed so as to
preclude a bankruptcy court from allowing ailing railroads to terminate
unprofitable service. Rather, it requires that such termination be accom-
plished by following certain procedures. Thus, even a carrier in reorganiza-
tion is not free from administrative controls.!?

The facts raised in In re Evie Lackawanna Railway'!? were similar to those
in Central Railroad of New Jersey. The trustees sought approval of the
bankruptcy court to terminate some passenger service without first seeking
agency approval. The court could have relied upon section 304(f) of the Rail
Act, but since it had not been clearly established that the Erie Lackawanna
would be reorganized under the Act, the Sixth Circuit rested its decision on
prior case law, and reached the same result as in Central Railroad of New
Jersey, stating that “[wlhile it has been held that a railroad may not be
required to continue its business in the face of confiscatory losses .
[rlailroads have not been permitted to use that argument to justify the
discontinuance of an unprofitable portion of their operating franchise while
continuing to accept the benefits of that portion which they conceive to be
advantageous.”!'# As noted, under section 304(f) of the Rail Act, the rights of
the carriers reorganizing under the Act to terminate service even with agency
approval is extremely limited, and less than the rights of profitable carriers
which could terminate if they received ICC approval.!!s

111. 485 F.2d at 212 n.20.

112. Id. at 215. The court recognized that the basic premise that the owner of property
retains the right ultimately to withdraw that property from a losing venture remains intact.
Nonetheless, this case is distinguished from Brooks-Scanlon and Eastern Texas as those cases
involved termination of the entire railroad enterprise, while here, only passenger service was
sought to be terminated. Similarly, in the present case there was no appeal to a regulatory agency
for relief while in Brooks-Scanlon and Eastern Texas there had been prior contact with an
administrative agency. The trustees are precluded from arguing that recourse to an agency first
would have resulted in delay and frustration. Id. at 213-15. But see Bullock v. Railroad Comm’n
of Fla., 254 U.S. 513, 521 (1921), where in dicta the court found this to be the proper technique.
See note 29 supra.

The decision in Central R.R. of N.J. is consistent with an earlier Supreme Court case, Palmer
v. Massachusetts, 308 U.S. 79 (1939), in which the Court held that the district court supervising
reorganization of a railroad did not have the power to bypass state regulatory procedures. The
Court noted that to allow the bankruptcy court to have this power “would violate the traditional
respect of Congress for local interests and for the administrative process . . . .” Id. at 88. In
Palmer, the trustees applied to the District Court for permission to terminate some passenger
service while action before the state regulatory agency was pending.

113. 517 F.2d 893 (6th Cir. 1975).

114. Id. at 898-99 (citations omitted). Reference is made here to the fact that in the
Brooks-Scanlon line of cases, the carrier sought to leave the railroad business entirely. Sec note
112 supra.

115. The criteria for ICC approval of service termination is the public need for the service.
The fact that a carrier is or is not operating profitably is not a consideration. See Southern Ry.
v. North Carolina, 376 U.S. 93 (1964).
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4. Assuring Uninterrupted Service:
49 U.S.C. § 1(16)(b)

Provisions such as section 304(f) were included in the Rail Act to minimize
the impact of reorganization upon the users of these carriers and to assure
uninterrupted rail service.!''¢ Another section of the Act, section 601(e),
legislated a remedy for a similar problem. Recognizing that there will be
instances, despite section 304(f), in which the carrier will cease operations
over an important segment of track, section 1(16) of the Interstate Commerce
Act was amended to allow the ICC to order one carrier (directed carrier) to
operate over the tracks of another carrier (other carrier) which is unable to
transport traffic over its own tracks. This may be done when the other carrier
cannot transport traffic because: “(1) its cash position makes its continuing
operation impossible; (2) it has been ordered to discontinue any service by a
court; or (3) it has abandoned service without obtaining a certificate from the
Commission pursuant to this section . . . .”!17

This section was not intended to provide a permanent method for dealing
with service cessations, but is an emergency measure. The time period during
which the directed carrier’s service can be compelled is severely limited by
this section,!'® and the ICC has limited its use to situations where a cessation
in freight service would result in industry shutdowns, unemployment, or other
serious economic distortions.!!? If the compelled operations result in a loss the
directed carrier may seek reimbursement from the federal government.!2°
Despite this, the railroads have claimed that the formula for their reimburse-
ment is inadequate.'?! If the directed carrier operates over the lines of the
other carrier at a profit, the other carrier is entitled to receive rent from the
directed carrier. However, no rent need be paid if compelled operations are at
a loss.'?? Such a denial of rent raises a fifth amendment question since it
deprives the other carrier of just compensation for use of its property. In
Lehigh and New England Railway v. Interstate Commerce Commission '3

116. See S. Rep. No. 601, 93d Cong., 1st Sess., reprinted in 2 U.S. Code Cong. & Ad. News
3242, 3254 (1973).

117. 49 U.S.C. § 1(316)(d) (Supp. V, 1975).

118. “Such direction shall be effective for no longer than 60 days unless extended by the
Commission for cause shown for an additional designated period not to exceed 180 days.” 49
U.S.C. § 1(16)(b)(A) (Supp. V, 1975).

119. Implementation of Public Law 93-236, Section 601(e), Regional Rail Reorganization Act
of 1973—Submission of Cost Data to Justify Reimbursement, 348 I.C.C. 251, 261 (1975).

120. 49 U.S.C. § 1(16)(b)(E) (Supp. V, 1975). The ICC outlined procedures to be followed in
seeking such Federal subsidies. See generally 49 C.F.R. § 1126 (1976).

121. Some of the objections raised by the carriers are that the reimbursement formula neglects
to cover adequately some of the major expenses such as additional costs in obtaining equipment
to operate the directed service, costs in raising funds to provide the service, and some necessary
maintenance and rehabilitation costs. The immediacy of the directed service order may leave the
carrier unprepared to handle the additional burdens it faces. See generally 348 I.C.C. at 252-39.

122. See 49 U.S.C. § 1(16)b}E) (Supp. V, 1975).

123. 540 F.2d 71 (3d Cir. 1976), cert. denied, 97 S. Ct. 784 (1977).
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which discussed section 1(16)(b), the Third Circuit refused to accept this
argument, while recognizing that the line between a taking of property and
legitimate regulation is a thin one.!2* The court noted that while service is
compelled by the ICC, the Commission does not actually take title to the
property, and the rights of the other carrier to sell or dispose of its property
are not unusually restricted.'2s Moreover, the burden on the other carrier is
no greater than that which is imposed on the directed carrier, which may be
compelled to provide service at a loss.'26 The Third Circuit also noted that
while the reasoning behind the Brooks-Scanlon line of cases is still good law,
the rights of railroad owners have never been considered absolute. Therefore,
a carrier may be subject to agency regulation, or may be compelled to absorb
reasonable interim losses so that a reorganization plan accommodating public
and private interests may be devised.!?? Thus, relying upon the reasoning in
New Haven, the court held that directed service also does not constitute a
taking, especially for the limited time provided for in section 1(16)(b).!2%

Lehigh and New England and other cases discussed in this Comment show
the premium courts place on maintaining rail service, even if the rights of the
creditors are subrogated or diminished. These decisions recognize the exis-
tence of creditors’ rights, but hold that they are not absolute. This raises the
fundamental, and, as yet, unanswered question of who shall bear the ultimate
loss.

C. The Railroad Revitalization and Regulatory
Reform Act of 1976

Even if the carriers presently in reorganization in the Northeast are treated
fairly under the 1973 Rail Act, this emergency provision does not offer any
hope for the carriers which are not yet bankrupt, but are in a precarious
financial situation due to large sections of unprofitable trackage, antiquated
and outdated equipment and roadbed, and diminished revenues. The long-
range goal to develop a national transportation policy would necessitate a
major overhaul of the traditional schemes of railroad regulation and control.
On February 5, 1976, Congress enacted the Railroad Revitalization and
Regulatory Reform Act of 1976, which set out a broad panoply of objectives
“to promote the revitalization of the railroad industry . . . .”12° The Act sought
to make the railroad industry more efficient and viable through ratemaking
and regulatory reform, financing improvement, and continuation of needed
rail service.!3® This would enable railroads to compete more effectively with

124. Id. at 81-82.

125. Id. at 84-85. The court noted that in either case, ICC approval is required.

126. Id. at 84.

127. 1d. at 82-83, citing New Haven, Continental Illinois, and Reconstruction Finance.

128. Id. at 83. Although Brooks-Scanlon and New Haven are “erosion-taking” cases, and the
petitioners here argue that section 1(16)(b) creates a “conveyance-taking,” the court noted that
under Regional Rail both types of takings would be treated similarly. The Third Circuit disputed
the basic assumption that this was a conveyance-taking. Id. at 84.

129. S. Rep. No. 499, 94th Cong., 1st Sess. 1 [hereinafter cited as Senate Report].

130. 1976 Rail Act § 101(a), 90 Stat. 33.
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other modes of transportation.!3! Most of the blame for diminished rail
performance since World War II was placed upon both the outdated regula-
tory system and the lack of government investment,'3? which the 1976 Rail
Act attempted to remedy. In general, the changes in the rate-making structure
were intended to give the carriers greater freedom in setting their own rates.
Section 202(a) retains the provision in the Interstate Commerce Act which
forbids a carrier from charging an unreasonable rate, but limits the grounds
on which such a rate may be found unreasonable. As the Senate Report
noted, “[tlhe major innovation of this section is that [ICC] regulation of
maximum rate levels will apply only when the railroad . . . set[s] market
dominance over the service involved. Otherwise, in truly competitive markets
the railroads will have freedom, absent discrimination and prejudice, to raise
prices as they chose in order to maximize revenues.”!33 Section 207 of the
1976 Act gives the ICC the power to exempt a railroad from any or all of the
ICC’s regulations if such regulation is not necessary to effectuate the goals of
any national transportation policy,’34 thus enabling deregulation of those
areas having no significant bearing on the national regulatory scheme.!3$

The Act also extensively reforms the ICC, increasing the availability of
public input through the creation of a permanent office to help the Commis-
sion become more responsive to the public interest.!3¢ The Rail Services
Planning Office, created in the 1973 Rail Act, is retained and established as a
permanent office of the ICC.137 The procedures for rail mergers and consoli-
dations are simplified by encouraging rapid resolution of all merger applica-
tions under section 5 of the Interstate Commerce Act.'3® The authors of the
Act alleged that delay in approving such mergers was a major cause of many
of the bankruptcies in the railroad industry.!3?

131. 1976 Rail Act § 10i(b), 90 Stat. 33. The Senate Report accompanying the bill noted that
while fifty years ago the railroads carried two-thirds of the nation’s inter-city freight, by 1973
their share had dropped to 39%. Railroad earnings today, after adjusting for inflation, are only
three-fourths of their 1947 level. Senate Report, supra note 129, at 2.

132. Senate Report, supra note 129, at 2-3.

133. Id. at 47. “Market dominance” is defined as a lack of effective competition by any mode
of transportation. Id. 1976 Rail Act § 202(b), 90 Stat. 35, amending 49 U.S.C. § 1(5) (1970), also
states that no rate shall be deemed unreasonable because it is too low if it equals or exceeds
variable costs, or it contributes to the going concern value of the carrier.

134. 1976 Rail Act § 207, 90 Stat. 42, adding 49 U.S.C. § 1201)(b).

135. Senate Report, supra note 129, at 53. Although it would appear that this section gives
the ICC extraordinary powers, the Senate Report indicates that there are adequate procedural
safeguards in the section to assure that the Commission will not exceed its Congressional
mandate. Id.

136. 1976 Rail Act § 304, 90 Stat. 51-53, amending 49 U.S.C. § 27 (1970). This office may be
a forerunner to a Consumer Affairs Office, and the Senate Report suggests that if such an agency
is created, the Office of Public Counsel may be integrated into the agency, while retaining its
expertise in transportation affairs. Senate Report, supra note 129, at 16.

137. 1976 Rail Act § 309, 90 Stat. 57, amending 1973 Rail Act § 205(a), 45 U.5.C. § 715(a)
(Supp. V, 1975). For the duties of this Office see discussion at note 81 supra and accompanying
text.

138. 1976 Rail Act § 403, 90 Stat. 63-66, amending 49 U.S.C. § 5 (1970).

139. Senate Report, supra note 129, at 18-19. Not everyone would agree with this contention,
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Although noting that the Supreme Court has upheld the “basic constitu-
tionality” of the 1973 Rail Act, provided it is used in conjunction with other
federal laws and especially the Tucker Act,!4? the 1976 Rail Act introduced
some major changes in the system. The most pressing problem under the 1973
Rail Act was that rail properties being conveyed to Conrail were in worse
condition than anticipated, and unless these properties were rehabilitated,
Conrail would never become an efficient system.!4! The cost of improvements
was estimated at $6 billion and these funds could not be generated from rail
operations or outside financial sources.'42 Hence, the 1976 Rail Act created a
new financing system, relying heavily upon federal loan guarantees to enable
"Conrail to implement the final system plan. Under the 1973 Rail Act, the
United States Railway Association was authorized to issue “bonds, deben-
tures, trust certificates, securities, or other obligations,”!4? up to a statutory
limit of $1.5 billion, of which no more than $1 billion could be issued to
Conrail.1%* The 1976 Rail Act added a new section to the 1973 Act, authoriz-
ing the Association to buy up to $1 billion in debentures issued by Conrail,
and up to $1.1 billion in series A preferred Conrail stock.!4% These funds can
be used for rail modernization and for refinancing indebtedness expected
during Conrail’s first few years of operation.

Creditors of the bankrupt carriers had objected to being paid with Conrail
securities which were of uncertain, if not doubtful, value.!4® For this reason,
section 610 of the 1976 Rail Act completely revised the payment mechanism
by creating a new United States Railway Association security, the “Certificate
of Value.”'47 These certificates would be issued to railroads in reorganization
that transfer property to Conrail under the Act. Together with Conrail class B
and preferred stock, they would “provide a package of securities that . . . will
satisfy the statutory requirement that the transfers and conveyances be
accomplished on terms which are ‘fair and equitable’ and which provide the
constitutional minimum . . . .””'48 The certificates would be issued based upon

however. It has been suggested that the problem with today’s railroads is that they are too large.
See note 3 supra, and accompanying text. Nonetheless, Congress takes the opposite position,
stating that ease in merger regulations will improve and strengthen the rail industry,

140. Senate Report, supra note 129, at 27.

141. Id.

142. Id. at 28.

143. 1973 Rail Act § 210(a), 45 U.S.C. § 720(a) (Supp. V, 1975).

144. 1973 Rail Act § 210(b), 45 U.S.C. § 720(b) (Supp. V, 1975).

145. 1976 Rail Act § 605, 90 Stat. 89-92, adding 45 U.S.C. § 726.

146. Senate Report, supra note 129, at 28.

147. 1976 Rail Act § 610(b), 90 Stat. 104-05, adding 1973 Rail Act § 306(a), 45 U.S.C. §
746(a).

148. Senate Report, supra note 129, at 91. The 1976 Rail Act attempts to define the term “fair
and equitable.” 1976 Rail Act § 610(b), 90 Stat. 103, adding 1973 Rail Act § 305(¢), 45 U.S.C. §
745(e). The definition shows an intention to balance the interests of the creditors of the
reorganization railroads, Conrail creditors, and the standards of fairness and equity found in
section 77 of the Bankruptcy Act. Needless to say, the definition really adds little to this
troublesome problem.
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the net liquidation value of the transferred rail properties, and would be
subject to review by the Special Reorganization Court.!'+?

The Act does not specifically bar a Tucker Act remedy, but the Senate
Report indicates that Congress believes that “the certificate of value provides
an acceptable substitute for a Tucker Act remedy,”'*? and that ultimately the
courts will find the certificate of value to be an acceptable alternative.!S!
Whether or not this is a realistic assessment remains to be seen. Although the
statute provides that certificates of value shall constitute general obligations of
the United States of America,'52 the major issue will more likely be the fair
valuation of the property conveyed rather than the assurance of ultimate
repayment of the securities.

The basic premise behind Conrail is that by consolidating the bankrupt
Northeast railroads into one carrier and eliminating duplicating track and
light density lines, the Northeast will be left with one efficient carrier.
However, the economies of rural areas often rely upon rail service available to
local industry, and the economic balance of such regions would be distorted if
such lines, although unprofitable, were abandoned. For this reason the 1976
Rail Act provided for continued and expanded local rail service assistance.
For track not included in the final system plan, discontinuance is permitted in
accordance with section 304 of the 1973 Rail Act; except that no service may
be terminated if a responsible person or government entity offers an assistance
payment which covers the difference between revenue and *“avoidable
costs,”153 defined in section 802 of the 1976 Rail Act as “all expenses which
would be incurred by a carrier in providing a service which would not be
incurred . . . if such service were discontinued or . . . abandoned.”'$* The
Rail Services Planning Office will establish standards by which to determine
these costs.!5S As in the 1973 Rail Act, a railroad may not abandon track for a
period of two years after the last continuation subsidy is received.!® It is not
unreasonable to expect litigation on this provision as it is likely there would be
disagreement on the amount which would constitute a reasonable rate of
return to the carrier receiving a continuation subsidy. Thus far, the courts
have been willing to accept the regulations of the Rail Services Planning
Office as controlling, absent a showing of unfairness.!s? This approach might

149. Senate Report, supra note 129, at 91.

150. Id.

151. Id. at 91-92.

152. 1976 Rail Act § 610(b), 90 Stat. 104, adding 1973 Rail Act § 306(a), 45 U.S.C. § 746(a).

153. 1976 Rail Act § 804, 90 Stat. 135, amending 1973 Rail Act § 304(c){2), 45 U.S.C. §
744{c)(2) (Supp. V, 1975).

154. 1976 Rail Act § 802, 90 Stat. 130, adding 49 U.S.C. § 1(a)10)(a).

155. 1973 Rail Act § 205(d)(3), 45 U.S.C. § 715(d)3) (Supp. V, 1975).

156. 1976 Rail Act § 804, 90 Stat. 134-35, amending 1973 Rail Act § 304(c}(1), 45 U.S.C. §
744(c)(1) (Supp. V, 1975).

157. In Pennsylvania v. L.C.C., 535 F.2d 91 (D.C. Cir.), cert. denied, 97 S. Ct. 99 (1976), the
Court of Appeals noted that the Planning Office policy of not compensating for certain expenses,
although they were compensated for under the 1970 Rail Act, does not violate constitutional
requirements of a fair rate of return. Id. at 94-97.
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be used in determining the value of properties conveyed to Conrail. However,
the nature and uncertainty of Conrail securities should warrant careful
judicial scrutiny.

V. CONCLUSION

The rail crisis of the 1960’s and 1970’s in the Northeast shows that while a
public need for continued service exists, self-sustaining rail service is no
longer economically feasible. The traditional approach to the problem, exem-
plified by the Brooks-Scanlon doctrine, was satisfactory to solve the problems
of the rail creditors, but failed on public policy grounds, as it would have
resulted in wholesale abandonment of needed rail lines. Nevertheless, the
courts have continued to adhere to its basic tenet that a carrier cannot be
compelled to operate indefinitely at a loss. Various attempts have been made
to reconcile the doctrine with modern cases but all these attempts have been
deficient.!5® The most realistic approach may be that of the ICC, which has
stated that Brooks-Scanlon is no longer good law.1%® The ICC has taken the
position that the Supreme Court “has never flatly held that a deficit-ridden
railroad has an absolute right to abandon, liquidate, and sell [its] parcels,”!¢°
but that the Commission’s power to compel service where there is a public
need for it remains intact.i6!

158. In Note, Conrail and Liquidation Value: Creditors’ and Stockholders’ Entitlement in the
Regional Rail Reorganization, 85 Yale L.J. 371 (1976), it was suggested that the Brooks-Scanlon
doctrine is limited to those carriers which have no operating income whatsoever. Id. at 380 &
n.31. Although such an interpretation rests upon the facts of the specific cases, this approach
disregards the reliance which subsequent courts have placed on a broader interpretation of
Brooks-Scanlon, which suggests that Brooks-Scanlon is not as important for what it held, but for
what subsequent courts have said that it held.

Another attempt by the courts to limit Brooks-Scanlon came in In re Erie Lackawanna Ry.
Co., 517 F.2d 893 (6th Cir. 1975), and in In re Central R.R. of N.]J., 485 F.2d 208 (3d Cir. 1973),
cert. denied, 414 U.S. 1131 (1974) (discussed at notes 108-15 supra and accompanying text), in
which the courts interpreted Brooks-Scanlon as limited to those cases in which the railroads have
sought to leave the carrier business entirely. Such an interpretation fails in light of Meyers v. Jay
St. Connecting R.R., 259 F.2d 532 (24 Cir. 1958) (discussed at notes 19-22 supra and accompany-
ing text), where financial difficulty of itself was not sufficient to permit a suspension of all rail
service without ICC approval. The ICC power of regulation of railroad service terminations
cannot be lightly regarded, even over carriers leaving the rail business entirely, to the extent
which Erie Lackawanna and Central R.R. of N.J. would suggest. During the rail crisis of the
1970’s, some carriers, such as the Penn Central, were making no profit on any of their operations,
and no doubt would have been happy to liquidate and sell all their assets.

159. Pennsylvania R.R.—Merger—New York Central R.R., 334 1.C.C. 25, 55-56 (1968)
(“Fourth Supplement Report”).

160. Id. at 56. Here, the ICC states that the thrust of Brooks-Scanlon “is that a deficit
railroad has a right to stop the deficits.” Applying this rationale to the modern cases, the
distinction is made between the constitutional right to liquidate and the constitutional right not to
be required to operate at a perpetual loss. Id. at 56 & n.29.

161. Id. at 57. The rationale is connected with pricing considerations upon conveyance of
deficit railroad property. If a carrier does not have an absolute right to abandon and sell its
property piecemeal, it follows that upon mandatory conveyance, either to Conrail, or, as in the
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In light of the Supreme Court decision in New Haven, which ignored
Brooks-Scanlon, it may be assumed that the doctrine is either dead or at least
reduced to virtually meaningless verbiage. The New Haven Court's reliance
upon Continental Illinois to support the idea that postponement of a creditor's
claim is constitutionally permissible represents a broadening of the Continen-
tal Illinois doctrine, because the Court did not distinguish between delay
which occurs without a diminution of the creditors’ estate, and a delay in
which the creditors’ interests are significantly decreased. After New Haven it
very well may be that this distinction is meaningless. Although the New
Haven Court suggested that there may be a time at which continued opera-
tions would result in an unconstitutional taking, the Court did not find that
such a point had been reached in six years of compelled deficit operations.!62

Since Jay Street in 1958, it has been established law that a carrier cannot
embargo service simply because of financial difficulty. Even where the cause
of the service suspension is beyond the carrier's control, the courts will not
permit an unreasonable delay in restoring service regardless of the carrier's
financial situation.163

The bankruptcy courts had recognized that the New Haven approach did
not offer a real solution, since it was apparent that carriers could not be
forced indefinitely to sustain losses.1%* Hence, it became obvious by the early
1970's that Congressional assistance would be necessary. In an attempt to
limit the cost of a Northeast rail preservation system, a complete reorganiza-
tion was found preferable to merely providing operating assistance. The 1973
Rail Act attempted to consolidate the bankrupt carriers into a single viable
and profitable system. That Act raised a number of fifth amendment problems
which were put aside in the Regional Rail Reorganization Act Cases because
the Court found an adequate remedy available in the Tucker Act.

One of the major problems with the 1973 Rail Act concerned the payment
which the bankrupt carriers were to receive for the mandatory conveyance of
their property to Conrail. Under the 1973 Act, only securities were to be
received, while under the 1976 Act, the reorganization carriers will also
receive certificates of value. The certificates were added in the 1976 Act as an
attempt to eliminate the need for a Tucker Act remedy—that is, the fifth
amendment conveyance taking problems are now purportedly eliminated.
The salient question raised by the 1976 Act is whether the introduction of
these certificates will assure the rail creditors that they will receive adequate
compensation for their property.

case of the New Haven, to another carrier, the creditors have no right to receive the price they
would have received had the railroad been sold piecemeal.

162. New Haven Inclusion Cases, 399 U.S. 392, 489-95 (1970). See notes 58-59 supra and
accompanying text.

163. See Part II supra.

164. See, e.g., In re Penn Central Transp. Co., 355 F. Supp. 1343 (E.D. Pa. 1973); In re
New York, N.H. & H.R.R., 304 F. Supp. 793 (D. Conn. 1969), aff'd in part and vacated and
remanded in part sub nom. New Haven Inclusion Cases, 399 U.S. 392 (1970); In re New York,
N.H. & H.R.R, 289 F. Supp. 451 (D. Conn. 1968).



1454 FORDHAM LAW REVIEW [Vol. 45

Today, the creditors of the reorganization railroads are asserting two
claims: first, they want to recover the losses sustained because of the com-
pelled, continued operation pending reorganization;!%% second, they seck a fair
price for the property conveyed to Conrail. On the first issue, recovery would
be permitted if Brooks-Scanlon is followed and New Haven limited to the
most extreme circumstances. However, if Brooks-Scanlon is accepted in toto,
the railroads would have had a right to liquidate, and thus, upon conveyance
to Conrail would have been entitled to receive that price for their property
which liquidation and subsequent sale would have brought. This value has
been estimated by the United States Railway Association to be approximately
$685 million.166

The creditors of the railroads oppose the fair liquidation value concept and
argue that they should be compensated for the value which their property has
as a working railroad, including consideration for the positive impact which
continued rail service has on the Northeast’s economy. This figure may be as
high as $14 billion.¢7

The Railway Association’s valuation formula is essentially in accord with
Brooks-Scanlon, but if the Brooks-Scanlon doctrine is accepted in full, the
Association’s position on interim losses would fall. For the creditors to succeed
on the interim loss issue, they must surmount the New Haven obstacle and
have that case limited to its specific facts. However, a victory on that point
may be costly if it establishes the railroad’s right to receive only the liquida-
tion value as its conveyance price.

Despite the broad language in the Rail Acts which insists that Conrail will
be financially successful, many economists have doubted the ultimate viability
of the rail reorganization scheme. It is likely that adequate rail service in the
Northeast can only be maintained with substantial public support.'68 If this
happens, the nation as a whole will be supporting rail service for a relative
few. Other modes of transportation may suffer if rail rates are kept artificially
low, and service maintained at levels above those which a free-market
economy would support. However, if this is not done, those who depend upon
the publicly-supported rail service will suffer, and the Northeast’s
economy—and possibly the country’s—will decline. Additionally, it is ques-
tionable whether the needed Congressional support for the ever-increasing
subsidies can be assured.!%®

165. The trustees of the Penn Central Railroad are seeking to recover from the government $1
billion in operating losses sustained from October 1, 1973 to the date of conveyance to Conrail,
April 1, 1976. See Wall St. J., Nov. 30, 1976, at 16, col. 3.

166. See Wall St. J., June 18, 1976, at 3, col. 2.

167. Id. See Note, Valuation of Conrail Under the Fifth Amendment, 90 Harv. L. Rev. 596,
614-15 (1977), which argues that this “hold up” value should not be compensated for.

168. In the first few months of Conrail operations, losses have been significant. Seec Wall St.
J., Aug. 13, 1976, at 4, col. 1. Political pressure to continue unprofitable local service has been
blamed as an important reason for these losses, and threatens the possibility of the ultimate
financial success of Conrail. See Wall St. J., Aug. 23, 1976, at 2, col. 2.

169. Amtrak has faced this problem in recent years. As the yearly deficits mount, many
members of Congress are questioning whether the support which the government gives Amtrak is
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The Rail Acts represent legislation directed toward a specific problem, but
they offer a model which could be followed in the event of major service
disruptions in other parts of the nation. If one carrier alone goes bankrupt, a
New Haven-type pattern might be followed, with the creditors of that carrier
bearing the loss until another, stronger carrier is able to take over its
operations. Actual government intervention is probable only in the event of
another major, regional rail failure, something which is unlikely in the near
future.

The basic issues raised in the Northeast rail crisis should be repeated in the
bankruptcy proceedings of the Chicago, Rock Island, and Pacific Railroad
(Rock Island). The Rock Island went into reorganization in 1975, It carries
about 13,000 roundtrip passengers daily. In upholding a grant of emergency
operating funds to continue passenger service, the bankruptcy court suggested
that it wculd not let continued passenger service operations stand in the way
of a successful reorganization.!’® Passenger service has been assured through
June, 1977, because of Regional Transportation Authority funding.!”! It is
not now clear what will happen after that date. In light of In re Erie
Lackawanna Railway'’® and In re Central Railvoad of New Jersey,\” it is
doubtful whether such terminations could be ordered by a bankruptcy court
without the approval of a regulatory agency.

The historical development of the cases and statutes surrounding the rail
crisis offers a variety of solutions for any threatened service cessation in the
public utility area. A liberal reading of the fifth amendment will offer the
greatest protection to the investors and creditors, either by allowing a
cessation of service to terminate losses, or by assuring adequate compensation
in the event of a public taking. Under this analysis, although a reorganization
is not a condemnation, the bankruptcy power remains subject to the fifth
amendment. If a solution is modeled after New Haven, the fifth amendment
loses much of its practical significance in that the creditors, by choosing to
invest in a public utility, were deemed to be on notice that the public interest
would be paramount to theirs. This approach lacks solid constitutional
grounds, but is advantageous from the standpoint of the ultimate beneficiary,
the public treasury, and represents a modern example of creating constitu-
tional law to meet the public need.

Peter M. Mazer

justified in view of the relatively few people who use it. For a particularly scathing editorial on
Amtrak, see Wall St. J., Dec. 28, 1976, at 6, col. 1. Amtrak survives as a national scheme largely
because it is still politically unpopular to suggest cuts in Amtrak service in the area which one
represents. With no benefits accruing to the South and West from Conrail, it is questionable
whether these regions will be as supportive of Conrail as they are of Amtrak.

170. See Wall St. J., July 2, 1976, at 10, col. 4.

171. In re Chicago, R.I. & P.R.R., No. 75-B-2697 (N.D. Bl., Oct. 1, 1976).

172. 517 F.2d 893 (6th Cir. 1975) (discussed at notes 113-15 supra and accompanying text).

173. 485 F.2d 208 (3d Cir. 1973), cert. denied, 414 U.S. 1131 (1974) (discussed at notes
108-12 supra and accompanying text).



