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THE JURISPRUDENCE OF FAIRNESS:
FREEDOM THROUGH REGULATION IN THE

MARKETPLACE OF IDEAS
.I'ichel Rosenfeld*

I. INTRODUCTIONU pon first impression, it may appear that political freedom is syn-
onymous with a lack of externally' imposed restraints. One might

think that an isolated individual is free if no human agency interferes
with his choices and actions, in the sense that Robinson Crusoe was
free on his uninhabited island. But such freedom is unattainable for
one who lives in the society of other men. Even in a Hobbesian state of
nature, where power confers right and where law has no dominion,
anyone possessing the requisite power can frustrate the aims of
another, effectively thwarting the possibility of freedom for all by
creating an atmosphere of fear. From this follows the seemingly
paradoxical conclusion that there can be no real political freedom
without some form of governmental restraint,2 or in other words, that
political freedom cannot become a reality without the aid of the rule of
law.

That the constituted authority of government should, through the
promulgation and enforcement of laws, restrain some freedoms to
safeguard other freedoms deemed paramount to the common good is a
proposition that has gained near universal acceptance. Even John
Stuart Mill, the vehement foe of governmental restraints, conceded
that an individual could be rightfully restrained if his actions caused
harm to others. 3 Mill recognized that acceptance of the proposition
that governmental regulation is necessary for the preservation of
political freedom gives rise to the need to define the proper limits of
such governmental regulation. Too much regulation as well as too little
can ultimately eliminate the very freedom that is meant to be pre-
served. The difficult question is, what degree of regulation is ulti-
mately compatible with political freedom?

* B.A., 1969, -A.A., 1971, Columbia University; JD., 1974. Northwestern University School

of Law.
1- In speaking of political freedom we are only concerned with those external restraints that

can be imposed by men. Restraints of the type imposed by the laws of nature, though of great
importance to questions of metaphysical freedom, play no significant part in the realm of political
philosophy.

2. See S. Benn & R. Peters, The Principles of Political Thought 247 (1965) [hereinafter cited
as Benn & Peters].

3. J.S. Mill, On Liberty, in Utilitarianism; On Liberty, Essay on Bentham 135 (M. Warnock
ed. 1970) [hereinafter cited as On Liberty].
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Mill's answer is stated in the

principle ... that the sole end for which mankind are warranted, individually or
collectively, in interfering with the liberty of action of any of their number, is
self-protection. . . . ITlhe only purpose for which power can be rightfully exercised
over any member of a civilised community, against his will, is to prevent harm to
others.

4

Unfortunately, although Mill's "harm principle" expresses a limitation
upon governmental interference with individual freedom, it provides
too vague a criterion to set the boundaries of such a limitation.
Although Mill proposed that the harm principle apply to a government
nearing the minimal passive model, even a proponent of a government
approaching the maximal active model could invoke the harm princi-
ple to control individual action, alleging that an abstract harm
threatened an equally abstract "common good" or "public interest."5

As the laissez-faire model of society, with its predilection for gov-
ernments that govern least, gives way to increasing intervention into,
and regulation of areas previously considered beyond governmental
reach, it becomes imperative to reappraise the traditional concepts of
individual freedom. Have these concepts become obsolete as criteria
for the delineation of individual freedoms within the new social order?
This Article will analyze some of the implications of increased gov-
ernmental regulation for liberal concepts of individual freedom, by
focusing on the government's extension of its regulative powers over
freedom of speech and freedom of discussion through the operation of
the fairness doctrine in broadcasting.

Although the study of a single administrative agency may appear
unduly limited, concentration on the manner in which the Federal
Communications Commission (FCC) regulates broadcasting can be
valuable. The administrative process itself provides a unique vehicle
for analysis in that, unlike the judicial or legislative processes, it has
no place in a laissez-faire government. 6 Also, though the average
citizen may never be a party to a lawsuit, nearly everyone is affected
by the administrative process in many ways on an almost daily basis.
Thus, the administrative process is likely to be the most frequent locus
of direct encounter between the individual and government. 7 At the

4. Id.
5. "Harm" itself is subject to such a broad variety of definitions that almost any degree of

governmental control, "from a minimal, passive government restricted to reacting against crimes
(harms') already committed, to a maximal, active government that controls as much as possible
of the lives of its members in the name of the common good, or the public interest, or the general
welfare," might be justified by an appeal to the principle. Gewirth, Political Justice. in Social
Justice 155 (R. Brandt ed. 1962).

6. See K. Davis, Administrative Law § 1.03, at 5 (3d ed. 1972).
7. Id. § 1.02, at 3.
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same time, because of its unique adaptability to the formulation of
precise regulations, the administrative process can be a most efficient
tool of positive government.

The range of subjects coming within the administrative process
extends from labor practices8 to the wholesomeness of meat and
poultry.9 The regulation of broadcasting, however, can be singled out
as the only area of direct intervention by government into the daily
operations of a medium that primarily serves to disseminate constitu-
tionally protected speech. Finally, although many of the rules, regula-
tions and policies of the FCC may have some impact on the content of
broadcasting, the fairness doctrine stands out within the regulator),
scheme in that it was designed to promote public debate over the air
and to insure that opposite viewpoints be heard on controversial issues
of public importance. The fairness doctrine exemplifies an apparent
attempt by government to pursue the very ends which Mill thought
incompatible with the far-reaching activities of positive government.

II. THE PHILOSOPHICAL DIMENSION OF FREEDOM

A. Political Freedom, "Positive" and "Negative"

Originally, to be free meant that one had certain legal rights and
duties that were contrasted with those of a slave. 10 In more modern
times, however, the word "freedom" has gained such widespread
political usage that it can be invoked to refer to anything from
surrender to the aims of a totalitarian dictatorship to the unrestrained
license to pursue one's every whim and desire. As a result of this
extension of its use, in the political sphere "freedom" appears to have
lost much of its force as a descriptive word, and has instead become
primarily endowed with a strong prescriptive power, enabling a
speaker to commend any state of affairs of which he approves, or to
condemn any state of affairs of which he disapproves. I I This use of the
word "freedom" has had the effect of creating an aura of vagueness
around the very concept of freedom, severing it from those states of
affairs with which it had been traditionally associated. By virtue of its
detachment from any concrete instances, the concept of freedom has
become a useful and adaptable instrument of political manipulation
that has lost its usefulness as a criterion for political conduct.

To recapture some of the descriptive usefulness of "freedom," its
application must be confined within a delimited socio-political and

8. E.g., 29 U.S.C. §§ 160-61 (1970) (power of the National Labor Relations Board defined)-
9. E.g., Federal Food, Drug and Cosmetic Act §§ I et seq.. 21 U.S.C. §§ 301 et seq (1970)

(authority of Secretary of Health Education and Welfare).
10. J. Feinberg, Social Philosophy 4 (1973).
11. See Benn & Peters, supra note 2, at 230.
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philosophical context. Fruitful inquiry is possible once three variables
are determined: X, who is the subject of political freedom (for exam-
ple, the individual, the proletariat as a class, a national group); Y,
from what the subject is meant to be free (for example, governmental
interference into the conduct of his daily life, his own weakness or
greed, economical exploitation by a privileged class); and Z, for what
purpose the subject is designed to be free (for example, to conduct his
personal life as he pleases, to escape from the alienation created by a
society divided along class interests, to reach his full potential unim-
peded by weakness or greed). No matter what terms are chosen to
replace these variables there is a relation which must necessarily hold
between them for the sentence "X is free from Y in order to (be free to)
do Z" to be meaningful in the language of political philosophy. This
relation is that X has the requisite capacity' 2 and inclination' 3 to do Z,
and that Y is a condition, controllable by human agency, such that if Y
is in operation, X will be effectively prevented from doing Z.
Moreover, for any socio-political context at any given time Y may be
viewed in either of two ways: as an inherent and pre-existing condition
which has now become subject to the control of the constituted
authority and which can, therefore, become subject to removal by the
adoption of some affirmative course of action; or as a condition
previously put into operation by those in power, which can be re-
moved by a simple act of repeal or by a simple refusal to make the
necessary provisions for its continued existence. Furthermore, in cases
where X finds no condition Y restraining his freedom to do Z, but
where constituted authority has the power to impose such a condition
Y, thus negating X's freedom to do Z, X can remain free only so long as
the government abstains from interfering in the area in question. In
general, where a particular freedom depends upon some affirmative
course of governmental action, it is called a "positive freedom." Where
it depends upon governmental abstention or upon governmental repeal
of a pre-existing impediment,' 4 it is called a "negative freedom."' 5

An example of positive freedom is the freedom gained as a result of a
government's promulgation of health regulations, and the expenditure

12. This capacity may be quite remote, as in the case of an individual who, though capable of
eventual self-realization, is not presently capable of doing so because of inner impediments which
it is the task of constituted authority to remove.

13. This inclination may be abstract, and unconscious in each individual, as in the case of a
class or national aspiration not fully apprehended by its component members.

14. An act of repeal, though technically an affirmative governmental action, is in reality the
formal expression of a decision to abstain from intervening in an area previously regulated. By
instituting an abstention, the act of repeal reinstates a negative freedom.

15. For an extended discussion of positive and negative freedom see I. Berlin, Two Concepts
of Liberty, in Four Essays on Liberty 118 (1969) [hereinafter cited as Berlin].

[Vol. 44
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of public funds to implement a cure for a crippling disease which
afflicts a significant portion of the population. 16 In this case the desired
freedom cannot be attained without some positive governmental action
which carries with it some legal compulsions embodied in the enacted
health regulations. In other words, in this case the acquisition of one
freedom can only be achieved at the expense of sacrificing some other
freedom. This poses a serious problem, for although it can be argued
that in our example the gain in freedom far outweighs the loss of
freedom, one can imagine cases where the contrary would hold true,
and where the government might impose an onerous constraint on
important freedoms in the name of opening the path to a new
freedom. 17

This potential for abuse accounts significantly for the classical
tradition of English political theory that interprets freedom to mean
primarily negative freedom. Emphasis on the negative aspects of
freedom helps to guard against the governmental abuses that can be
perpetrated in the name of positive freedom, but does little to map
boundaries between the areas of unrestrained freedom and those of
legitimate government concern.' 8 Furthermore, the absence of re-
straint in one area can by itself create restraint in other areas. For
example, in a society which enjoys an absolute right of freedom of
speech, some other freedoms, such as the freedom from libel, slander
and exposure to obscenity would be sacrificed.

In the abstract, negative freedom is not better or worse than positive
freedom, and neither should be viewed as an end in itself. Rather,
both should be considered as means to obtain certain desired freedoms
to the exclusion of other freedoms. Moreover, the decision as to which
specific freedoms should be provided or allowed to be pursued without
governmental hindrance, and which freedoms must be thwarted for
the common good cannot be made without taking into account the
particular socio-political end to be achieved. It is only after a society
defines the nature of the subject of freedom and the common good or
public interest sought, and determines which states of affairs stand as
obstacles to the realization of political freedom, that such a decision
can be made.' 9 And only then might it be possible to assess whether a

16. Although a crippling disease is a restraint imposed by nature, it becomes subject to
control by a human agency when men learn to exert control over it. To introduce a more political
example, it may be figuratively said that for a Marxist. capitalism is a crippling condition which
prevents the proletariat from escaping from the servitude of exploitation and alienation, and that
the proletarian dictatorship is the positive instrumentality which will bring about the -cure" for
this condition and set men free.

17. Cf. Frankel, The Jurisprudence of Liberty, 46 Miss. L.J. 561, 564 (1975)
18. Benn & Peters, supra note 2, at 249.
19. It has been argued that there is a minimum of "negative freedom" without which there
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preponderance of positive freedoms or negative freedoms would best
serve the aims sought to be achieved.

B. John Stuart Mill-the Need for a Free
Marketplace of Ideas

The liberalism of John Stuart Mill, with its emphasis on relativism,
has had a profound influence on the American constitutional approach
to first amendment freedoms. 20 This is best illustrated by the words of
the Supreme Court: "It is the purpose of the First Amendment to
preserve an uninhibited marketplace of ideas in which truth will
ultimately prevail, rather than to countenance monopolization of that
market .... ,,21 The striking affinity between this view of the purpose
of the first amendment and Mill's arguments in favor of freedom of
speech suggests that a consideration of Mill's concept of liberty may
provide useful insight into the philosophical assumptions that underlie
the Supreme Court's constitutional interpretation.

Individual freedom, according to Mill, is the foundation upon which
rests the possibility of social progress. The individual must be the
subject of freedom not only because a decent society owes due regard
to his basic dignity, but because without individuality, society would
cease to progress as its potential for greatness became atrophied. 22 And
individuality itself disappears when the individual is no longer in a
position to make choices for himself. Ultimately, individual freedom of
choice is the sine qua non of human vitality and progress, because in
Mill's belief unless the mental and moral faculties are repeatedly used
in the making of free choices, they remain underdeveloped and weak,
like unexercised muscles.

The human faculties of perception, judgment, discriminative feeling, mental activity,
and even moral preference, are exercised only in making a choice. . . .He who lets the
world ...choose his plan of life for him, has no need of any other faculty than the
ape-like one of imitation. He who chooses his plan for himself, employs all his
faculties.23

Thus, Mill adhered to the optimistic view that from the diversity of

can be no human dignity. If so, the point made still applies to all freedoms that stand above the
bare minimum. Berlin, supra note 15, at 161.

20. See New York Times Co. v. Sullivan, 376 U.S. 254, 272 (1964); J. Barron, Freedom of
the Press For Whom? 76 (1973) (hereinafter cited as Barron].

21. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969); see New York Times Co.
v. Sullivan, 376 U.S. 254, 270 (1964); Terminiello v. Chicago, 337 U.S. 1, 4 (1949); cf. Thornill
v. Alabama, 310 U.S. 88, 102 (1940); Palko v. Connecticut, 302 U.S. 319, 326-27 (1937),
overruled on different grounds in Benton v. Maryland, 395 U.S. 784, 794 (1969). For Mill's view,
see On Liberty, supra note 3, at 141-83.

22. On Liberty, supra note 3, at 201.
23. Id. at 187.
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side of a controversial issue has been presented, 69 broadcasters can to
a large extent avoid the trouble of seeking out spokesmen for contro-
versial viewpoints, and thus minimize the risk of alienating any
significant segment of their audience, by refraining from presenting any
side of a controversial issue. As long as the broadcaster endeavors to
present a certain minimum of controversial subject matter, lest he risk
losing his license at renewal time, he remains free to pursue his
economic goal of maximizing profits by appealing to the widest possi-
ble audience through bland and inoffensive programming.' 70 On the
other hand, a broadcaster who decides to flood his frequency with
controversial programming assumes a heavy burden to meet the bal-
ance requirement, and may lose substantial advertising revenue as
well. Moreover, if a broadcaster's own views are unpopular and
offensive to the majority, he may find it particularly difficult to achieve
balance. 171 In sum, the requirement of balance blends well with the
broadcaster's economic interest in promoting blandness and conformity
over the air. Thus, the regulative scheme fails to provide adequate
protection for unpopular ideas, while enabling non-controversial and
generally accepted views to flow unhindered. Accepted views go
unchallenged, while disputed ones can be stated only if adequate
provision is made for their subsequent negation. Needless to say, this
is hardly what Mill envisaged for a free marketplace of ideas.'"7

Our examination of the definition of "controversy" revealed that
administrative decisions in the area could not be entirely divorced from
a subjective assessment of the issue under consideration. Where the
Commission finds that the licensee was unreasonable in asserting that
a given statement was not controversial, it must be shown that a
balancing view was presented. If the Commission holds that the
licensee's determination was "reasonable," no counter-statement need
enter into the marketplace of ideas. Whichever result the Commission
reaches, it exerts control over the flow of ideas, thereby affecting the
nature and scope of the marketplace of ideas. The regulatory scheme
meant to provide positive freedom of expression restrains not only
freedoms other than expression, but operates to restrict freedom of
expression itself. The regulative scheme gives government a role in the
selection of those viewpoints which are granted access to the mar-
ketplace of ideas, though it does not operate to the systematic exclusion
of any particular view. However, if Mill is right, and government

169. Geller, supra note 126, at 66.
170. This is especially true in the context of television, where a few network-dominated

channels compete for the attention of the general public.
171. See notes 97-101 supra and accompanying text.
172. See notes 26-29 supra and accompanying text.
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represents the public opinion of the mass which supports it, then the
government's affirmative input is much more likely to err on the side of
conformity than on the side of increased debate.

Mill's belief that independent thought is desirable 173 was predicated
on the assumption that novel and unorthodox ideas often have the
force necessary to awaken slumbering individuals from the tyranny of
custom, forcing them to use their mental faculties. Eccentricity itself is
as much a matter of form as a matter of substance, since an old idea
may find new vigor when presented in an unorthodox context. 174

Thus, although a free marketplace of ideas could undoubtedly be
enriched by the introduction of novel and unorthodox expression of old
ideas as well as by expression of new ideas, the operation of the
fairness doctrine does little to encourage either. The regulatory scheme
makes broadcast of novel and unorthodox views of any sort quite
unlikely.

The exclusion of eccentricity of form was best illustrated by Student
Association, where the fairness doctrine requirements of balance failed
to temper the broadcaster's self-interest in keeping potentially offensive
and shocking material off the air. In general, the broadcaster can
satisfy his obligation to provide balance after one side of a controver-
sial issue has been stated by airing the views of some representative
spokesman for the "other side," thereby reducing complex and multifa-
ceted issues into "two sides." The broadcaster, in selecting the format
and the speaker for the "other side," can avoid the most forceful
expression of an unpopular view when he disagrees with it, or when he
fears that giving it airtime may run counter to his pecuniary interests.
Since dissonant notes are more likely to offend the collective ears of the
audience, the broadcaster has a strong incentive to keep the debate
low-keyed and dull.

The exclusion of novel and unorthodox ideas is the result of several
factors, among which can be counted the requirement of balance, and
the fact that the fairness doctrine comes into operation only after "one
side" of a controversial issue has been put over the air. However, we
should not overlook the fact that the fairness doctrine is limited in
application to controversial issues of public importance. At first sight,
this requirement might seem appropriate, since it would seem ill-
advised to glut the scarce airwaves with controversial matter of mere
private importance. On closer analysis, however, this requirement con-
tributes significantly to the exclusion of novel and unorthodox ideas be-

173. On Liberty, supra note 3, at 196.
174. See text accompanying notes 163-64 supra.
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cause under the fairness doctrine, a controversial issue that addresses
matters of a public nature is not deemed one of public importance if
it fails to seem important to the public. Thus, if a view overwhelm-
ingly accepted by a great majority of the public is stated over the air,
and this view stands in opposition to the view held by an insignificant
minority, the view of the latter need not be given time over the air,
since the controversy is not one of public importance. Atheist 75 and
Communist 76 views have been kept off the air on this ground because
the Commission estimated that what their advocates had to say was
not important to the public, even though the public had heard attacks
on the positions held by those advocates. From this, it would seem to
follow that novel and unorthodox views of public importance which do
not appear important to the public must almost inevitably fall victim
to the tyranny of public opinion, and be suppressed.

Certainly, the marketplace of ideas over the airwaves bears little
resemblance to the original model it was supposed to emulate. The
fairness doctrine emerges less as a guarantor of full and uninhibited
debate than as an often unaware protector of public opinion, carving
an unobstructed path for the middle ground of mediocrity while
obstructing the path of the unconventional and the novel. The pur-
ported positive freedom it creates is at best but half a freedom,
imposing sacrifice upon the interests of many, yet failing to open the
medium to all views of public importance.

B. Evaluation of Possible Alternatives

Having concluded that the present scheme of regulation fails to
preserve a genuine free marketplace of ideas over the airwaves, it
becomes necessary to determine which possible alternative will best
serve to approximate the ends sought by Mill. Once it is assumed that
Mill's model cannot work in the electronic media, we can attempt to
determine whether a "positive" or "negative" model for freedom is best
suited to serve the public interest while straying least from the ultimate
objective of a full and vigorous debate of ideas.

Although current practice falls far short of the explicit purposes
which the administrative scheme was designed to serve, this fact does
not by itself mean that no "positive" scheme whatsoever can accom-
plish the task of preserving the free flow of ideas over the airwaves.
The failure of a practical scheme to secure a "positive" freedom need

175. Robinson, supra note 42, at 133.
176. Healey v. FCC, 460 F.2d 917 (D.C. Cir. 1972).
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not affect the ultimate possibility of attaining such a freedom through
better suited means.177

Unfortunately, no practical solutions can be envisaged in the case of
broadcasting. Indeed, even if one were to assume that the ends are
clearly defined (e.g., presentation over the air of all viewpoints on
issues of public importance), and that the means are readily available
(e.g., all individuals who hold views on matters of public importance
are within the broadcaster's reach, and are willing to cooperate), it
would still be impossible to devise an adequate scheme for the adop-
tion of the means to the ends, or to find an objective criterion whereby
the success of the 'program could be satisfactorily measured. Indeed,
since the process of adapting the means to the end must necessarily
involve the selection of some views to the exclusion of others, someone
(or some group of individuals) will have to decide which view is, and
which is not, deserving of access into the medium. And no matter who
this someone turns out to be, he will not be able to discharge his
responsibility without making a value judgment for which no objective
criteria are available. 178 1Moreover, even if it is assumed that the
medium can accommodate all viewpoints and that the process of adapta-
tion of the means to the end is to be limited to the selection of one
among all spokesmen for the same viewpoint, there would still be a
need for subjective evaluation, and the role played by such infusion of
a subjective element into the administrative process could be impor-
tant (e.g., the different impact which the statement, "The President
should be impeached," could have depending upon whether it were

177. Thus, for example, if a current scheme devised to provide welfare assistance to the

needy is inefficient either because it is structured in such a way that funds are wasted, not readily
available for the intended beneficiaries of the program, or because it is corruptly or ineffectually
administered, it is plain that these problems could be solved (e.g., by restructuring the adminis-
trative process along lines more suitable for the eventual distribution of all available funds to
those for whom they were intended). Where the ends of the program are clearly defined (e.g., to
give a certain amount of monetary help to people falling within certain precisely circumscribed
categories), where the means are available (e.g., the money set aside for the program), where the
adoption of the means to the ends poses no theoretical problems (e.g., it is simply a matter of
putting the available funds into the hands of intended recipients), and where there exists a simple
objective criterion to determine whether the ends of the program are being reasonably fulfilled
(e.g., statistics showing how much of the available money is being distributed, and to whom it is
being given), problems of administration are reduced to practical considerations of efficiency
which eventually lend themselves to practical solutions.

178. In fact, if such objective criteria did exist, there would be no need for a free marketplace
of ideas, and the broadcasting medium could fulfill its obligation to the public by simply
presenting those views which had objectively been determined to be worthy of presentation for
the common good.

[Vol. 44
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uttered by a known communist or a nationally respected clergyman).
Ultimately then, no positive freedom can create a genuinely free
marketplace of ideas over the airwaves, since no administrative proce-
dure can conceivably adapt the available means so as to generate a free
flow of ideas, without by the same token altering the end result which
it seeks to attain. In other words, no free flow of ideas can be obtained
by means of a procedure that is incapable of operating without altering
the flow of ideas. Even if the element of subjective evaluation were
removed, as where a lottery of ideas were held to determine entry into
the airwaves, this new flow of ideas would not be equivalent to that
which emerges from the exchange of views in the society at large.

That the lifting of all governmental regulations pertaining to broad-
cast content would restore a free flow of ideas over the airwaves is a
proposition that might be advanced by one who feels that the scarcity
of available broadcasting outlets-which gave rise to regulation in the
first place-is a thing of the past. Proponents of negative freedom for
broadcasters cannot claim that simply because there are now more
broadcast outlets than daily newspapers in the United States, vigorous
debate would increase significantly if the inhibitions brought about by
government intervention were removed. Without presently deciding
whether continued regulation or repeal of all regulation would better
serve the public interest, it should be pointed out that in spite of the
proliferation of broadcasting outlets, negative freedom cannot realisti-
cally be presently expected to fulfill the promise of a free flow of ideas
over the air. In the first place, the end to scarcity of channels promised
by the development of cable television is still in the future, 79 and
hence is not a significant factor for present consideration. Moreover,
the comparison of television outlets with daily newspapers does not,
under more careful scrutiny, lead to the conclusion which a proponent
of negative freedom might wish to draw. Quite to the contrary, the
concentration of ownership of the broadcasting industry' 80 shows that
negative freedom is no more capable than positive freedom of bringing
about the realization of a genuinely free marketplace of ideas over the
airwaves.

179. Baxter, Regulation and Diversity in Communications Media. 64 Am Econ Rev 392.
396 (1974).

180. The potential for diversity and competition among broadcast channels is greatly limited
by concentration of ownership. See Howard, Multiple Broadcast Ownership: Regulatory History.
27 Fed. Com. B.J. 1 (1974); Johnson, Freedom to Create: The Implications of Antitrust Policy for
Television Programming Content. 1970 L. & Soc. Order 337, Johnson & Hoak. Media Concentra-
tion: Some Observations on the United States' Experience. 56 Iowa L. Rev 267 t1970), Lago.
The Price Effects of Joint Mass Communication Media Ownership. 16 Antitrust Bull- 79 t1971
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Having seen that Mill's model cannot succeed in the electronic
media, and keeping in mind the first amendment assumption that the
widest possible dissemination of information is essential to the public's
welfare, one can decide which of the available alternative courses of
action would best serve the interests of the broadcasting public, while
ensuring as full and as vigorous a debate of ideas as possible. The
range of possible alternatives covers a spectrum ranging from the
abolition of all regulation to the reduction of the broadcaster to little
more than a common carrier. Some possibilities are to grant broadcast-
ers the same freedom that is enjoyed by the printed press; to preserve
the present scheme of regulation; or to supplement or replace the
fairness doctrine with a right of public access to the airwaves which, if
substantial, could significantly reduce the broadcaster's control over
the operation of his station.

Even though concentration of ownership in the broadcasting indus-
try promises less than full debate over the airwaves, the abolition of all
program regulation would perhaps be the best course to adopt if it
were proven more conducive to uninhibited debate than the present
regulatory scheme. To be sure, government regulation poses some risks
of censorship, and can at times inhibit broadcast journalism's capacity
to investigate controversial issues.

On the other hand, if broadcasters were left free to pursue their own
interests, they would most likely avoid controversy. There is little
doubt that for commercial broadcasters, broadcasting is above all a
means of making money. "Broadcasters are essentially people who sell
time to advertisers,"' 8' and therefore their principal concern must be
to line up the biggest possible audience to which the advertiser can
deliver his message. The broadcaster's true role may be to operate for
profit while maintaining the appearance of operating in the "public
interest," even though this conflicts with what can be considered the
public interest.

Replacing the fairness doctrine with a right of public access would
ensure the over-the-air appearance of voices whose self-interest would
not necessarily lie in the avoidance of controversy. This approach
could result in an increase in diversity, by permitting new voices, not
presently heard, to make their appearance over the airwaves.
Moreover, such a course of action would measurably decrease the
government's role in broadcasting by relegating its responsibility to
that of assuring that broadcasters make their facilities available when

181. Barron, supra note 20, at 311.
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appropriate. One major difficulty, however, is to determine how much
public access should be allowed in the best interests of the viewing
public. If only a token of public access is required, over-the-air debate
of controversial issues could become insignificant. If too much access
were imposed, other uses of the medium might be crowded out. Even
if it is assumed that a proper balance can be struck so that the
maximum public debate compatible with the effective use of the
airwaves can be achieved, the problem of finding a procedure guaran-
teeing a fair selection from among groups competing for access would
still be unresolved.

Notwithstanding the serious problems which each leaves unre-
solved, the choice between "fairness" and "access" can be narrowed, in
the last analysis, to the determination of whether the predominant
function of broadcasting should be to promote inter-group communica-
tion. If "access" is chosen over "fairness," it is likely that an increasing
number of views will find their way over the airwaves, and as new
outlets become available, new voices will be heard. But as this takes
place fewer listeners will be available for each new entry into the
marketplace of ideas. Eventually, with a modern society's tendency to
overspecialize, and the increasing trend of isolation of specialist
groups, members of a group will almost exclusively speak to other
members of the same group, severely limiting if not practically
eliminating communication between persons of different professions,
different beliefs, or different political convictions. Hence, carried to its
logical conclusion, the choice of "access" over "fairness" might well
lead to the use of broadcasting as a means of communication between
scientist and scientist, radical and radical, lawyer and lawyer; leaving
the remaining issues of common interest in the hands of profit-oriented
networks dedicated to the presentation of mindless banalities.

In the long run, "fairness" emerges, in spite of all its shortcomings,
as the best available means of insuring public debate over the air-
waves. To be sure, its limitations are manifold, and its potential use
for the suppression of new and unorthodox views is a continuing
threat. It is unfortunate that the FCC has rejected suggestions that
fairness be supplemented by a limited right of access, especially in
counteradvertising and other areas where broadcasters' journalistic
interests are weak. As a further measure, it might be useful to require
broadcasters to adhere strictly to their affirmative obligation to offer
programming dealing with controversial issues. To eliminate the in-
herent arbitrariness built into the FCC's operating procedures, and to
reduce the government's role in the day-to-day affairs of its licensees, it
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would be advisable for the FCC to return to its pre-1962 practice of
reviewing the overall performance of the licensee at renewal time.182
With these modifications, the fairness doctrine could be the best
alternative for preserving the public's interest in the exchange of
divergent ideas.

An essential philosophical point remains to be considered. Through-
out this Article, I have attempted to discover some of the aspects of
freedom by drawing a comparison between present reality as shaped
by the fairness doctrine and Mill's model for freedom. I have con-
cluded that his model cannot be duplicated in modern times, and that
our best hope for freedom in the marketplace of ideas is only a
half freedom by Mill's criteria.

What of the argument that access can eventually duplicate the
model for freedom envisioned by Mill? Surely, as the number of
broadcasting outlets increases, all voices wanting to be heard should be
able to find an available outlet for their message. It must be remem-
bered that freedom becomes a meaningful descriptive concept only
when applied to precisely delimited socio-political and philosophical
contexts.' 83 Throughout this inquiry, I have sought to appraise free-
dom within the context of present-day American society, approaching
modern reality from the standpoint of Mill's theory. This procedure
seemed justified because of the striking affinities which underlie both
present-day demand for a free marketplace of ideas and Mill's plea for
freedom of expression. Indeed, both Mill and American constitutional
interpretation share the view that it is the individual who must be the
subject of freedom, that he must be free from the imposition of
restraints which could curtail his ability to express his ideas, and that
he must be free to exchange his ideas with others in order to enrich his
mental capacities and thereby contribute to the formulation of the
common good. Underlying this view of freedom is the implicit assump-
tion that the individual is possessed of the means necessary to engage
in a fruitful exchange of ideas. In other words, for freedom to be more
than a hollow illusion in this context, it is both necessary that
individuals have access to information, and that they be capable of
absorbing information made available to them. Mill underscored the
importance of individual access to information by proposing "the
greatest possible centralisation of information, and diffusion of it from
the centre,"' 184 and warned that concentration of power combined with

182. As suggested by Geller, supra note 126, at 48.

183. See notes 11-15 supra and accompanying text.

184. On Liberty, supra note 3, at 248.
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too little information would isolate the individual while allowing the
state to "dwarf its men."' 85 Paradoxically, today's individual runs
perhaps a greater risk of being dwarfed by too much information
which he cannot hope to absorb, than by a lack of access to available
information. Indeed, while it is true that concentration of power in
government and the private sector can lead to concerted efforts to
conceal information from the public, it is nevertheless also true that
the average citizen has never before had such an opportunity to
become exposed to the multiple sources of information that are avail-
able today. If the average individual remains isolated and dwarfed it is
primarily due to the increased specialization required by the ever more
complex organization of modern society, which demands that its
members devote most of their efforts to learning more and more about
smaller component parts of the whole structure. As areas of specializa-
tion become more remote from one another, inter-group communication
tends to decrease, while intra-group communication tends to establish
jargons which are incomprehensible to the outsider. In sum, as increas-
ing specialization eliminates the remnants of Renaissance man, indi-
viduals can have all the available information at their disposal, and yet
remain in utter isolation from one another because they cannot un-
derstand each other.

As the dangers of too much incomprehensible information, coupled
with concentration of power in the hands of experts, become increas-
ingly threatening to individual freedom, it can be easily understood
why fairness is, in the last analysis, more suited than "access" to serve
the ends suggested by the spirit of Mill's doctrine. Indeed, fairness
alone guarantees some measure of inter-group communication, and
provides some incentive for experts to translate their jargon into
plainer language so that they can be understood by the large audience
which they can reach. Moreover, by requiring that opposite views be
balanced, fairness reduces the risk of brainwashing by one-sided
presentations which the public might not otherwise suspect. Although
pro and con presentations of highly complex issues carry with them an
inherent risk of oversimplification and distortion, this need not operate
against the public interest if the distortions are neither substantial nor
misleading. Actually, oversimplification may often serve as a means of
conveying the main issues which emerge from complex and seemingly
puzzling problems, allowing the public to be a party to important
debate much as a jury is involved in the adversary confrontation of a
trial. Thus, in the long run, the public interest in broadcasting appears

185. Id. at 250.
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better served by a half freedom which disseminates debate of the
crucial issues which affect the whole society, than a full freedom which
brings all ideas to all individuals, but which by the same token fails to
provide a common forum for mutual debate and mutual comprehen-
sion.


