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STATE OF NEW YORK- BOARD OF PAROLE

ADM/NISTRATIVE APPEAL DECISION NOTICE
Name: Rosario, Luis

Facility: Mid-State CF

NYSID

Appeal Control No.: 11-094-18 R

DIN: 17-A-3112
Appearances:

Lance Lazzaro Esq.
360 Court Street
Brooklyn, New York 11231

Decision appealed:

September 26, 2018 revocation of release and imposition of a time assessment of 18
months.

Final Revocation
Hearing Date:

September 12, 2018

Papers considered:

Appellant's Brief received February 1, 2019

Appeals Unit
Review:

Statement of the Appeals Unit's Findings and Recommendation

Records relied upon: Notice of Violation, Violation of R~lease Report, Final Hearing Transcript, Parole
Revocation Decision Notice
The undersigned determine that the decision appealed is hereby:

~firmed

-. _Reversed, remanded for de novo hearing _Reversed, violation vacated
Modified to _ _ _ __
issioner /'-:::::/racated for de novo review of time assessment only
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_Reversed, remanded for de novo hearing _._Reversed, violation vacated

for de novo review of ilme assessment only

Commissioner

_Reversed, remanded for de novo hearing _

_

Affirmed

_

Vacated for de novo review of time assessment only

Modified to _ _ _ __
Reversed, violation vacated
Modified to...___ _ __

If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board's determination must be annexed hereto.
This Final Determination, the related Statement of the Appeals Unit's Findings and the separate ijndings of
the Parole Board, if any, were mailed to th~ Inmate and the Irunate's Counsel, if any, on

1f/c,,:r//fl /{.: ..
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STATE OF NEW YORK – BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION
Name:

Rosario, Luis

DIN:

17-A-3112

Facility:

Mid-State CF

AC No.:

11-094-18 R

Findings: (Page 1 of 1)

Appellant challenges the September 26, 2018 determination of the administrative law judge
(“ALJ”), revoking release and imposing a 18-month time assessment. Appellant has been
convicted of Manslaughter 1st Degree (was part of a group that shot the victim to death) and Assault
2nd Degree (attacking and injuring another inmate). In this parole revocation matter, appellant was
criminally convicted for possessing marijuana. This crime took place while he was on parole. The
appellant raises two issues: 1) his attorney never received a copy of the final parole revocation
decision. 2) he received ineffective assistance of counsel, as the attorney who appeared that day of
the hearing did not have his file, and was only there to adjourn the case.
Upon information and belief the appellant did receive a copy of the final parole revocation
decision beforehand, and most certainly has now received a copy from parole prison staff.
As for ineffective assistance of counsel, the basic decision as to whether or not to grant an
adjournment remains a matter for the hearing officer’s discretion. People ex rel. Matthews v. New
York State Div. of Parole, 58 N.Y.2d 196, 460 N.Y.S.2d 746, 750. The legislature’s manifest concern
is for promptness in disposing of parole violation charges. People ex rel. Wentsley v. Hammock, 89
A.D.2d 1058, 454 N.Y.S.2d 761 (4th Dept. 1982). The case had been adjourned way to many
times. The parole revocation specialist put into evidence a Sentence and Commitment Order. The
Sentence and Order of Commitment establishes a valid judgment of conviction was entered. Piazza
v Cunningham, 75 A.D.3d 1021, 904 N.Y.S.2d 679 (3d Dept. 2010) lv.app.den. 15 N.Y.3d 712,
912 N.Y.S.2d 577. An attorney for a parolee does not participate in a parole revocation proceeding
as an advesary, which he would in a criminal trial, but is only there to assure the Parole Board is
accurately informed of the facts. People ex rel. Warren v Mancusi, 40 A.D.2d 279, 339 N.Y.S.2d
882, 886 (4th Dept 1973). And appellant has not submitted any argument as to how a de novo
revocation hearing would result in a different result. If the evidence is overwhelming such that
there is no reasonable possibility that an error created the finding of guilt, then the violation of a
right is mere harmless error. Moore v Alexander, 53 A.D.3d 747, 861 N.Y.S.2d 473 (3d Dept.
2008) lv.den. 11 N.Y.3d 710, 872 N.Y.S.2d 72.
Recommendation:

Affirm.
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