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STATE EVIDENTIARY PRIVILEGES IN
FEDERAL CIVIL LITIGATION

MARTIN I. KAMINSKY*

I. INTRODUCTION

O what extent may a witness successfully invoke a state-created

evidentiary privilege as a ground for refusing to answer questions
in federal litigation, particularly in federal question cases? The answer
to this question has long proven to be a Gordian knot for legal
scholars, federal legislators and the courts. Most recently the
draftsmen of the proposed Federal Rules of Evidence and the
Judiciary Committees of both Houses of Congress found themselves
mired in the morass of conflicting views and policy considerations
which underlie the patchwork of decisions on the question. The result
is that those rules, as adopted by Congress and signed into law, leave
the matter where it presently lies under case law and do not decree
specific “federal” privileges as the draftsmen had originally proposed.!

To a great extent, the problem involves a selection of the
philosophical considerations which one believes most appropriate for
our system of federal courts, and, to a lesser extent, our entire federal
governmental system. That is, one must choose between uniformity
within the federal court system and the right of a citizen to expect the
same treatment in the federal courts in his state that he receives from
the state courts; and between the interest of full disclosure in the
federal courts and a state’s interest in fostering selected confidential
relationships by encouraging its citizens to rely on the inviolability of
their disclosures to doctors, lawyers, spouses, accountants, journalists
or others.

This Article will survey the problem and comment on the various
solutions, both for diversity and federal question litigation, which have
been fashioned or advocated thus far by courts, commentators, and
the draftsmen and critics of the Federal Rules of Evidence. Essentially
the Article concludes that: (a) in diversity cases, unless contrary to
federal substantive public policy, state evidentiary privileges should
prevail;? (b) in federal question cases, the federal courts should be free
to fashion their own rules on a case-by-case basis, but should carefully
scrutinize state law and defer to strong state public policies on the
matter absent overriding federal policy to the contrary or manifest

* B.A. Yale University, 1962; LL.B. Harvard University, 1965. Member of the New York
Bar.

1. See Part V infra.

2. See Part I infra.
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inequity;3 and (c) the foregoing conclusions are consistent with the
present status of both case law and statutory law.¢ However, caution
must be exercised in attempting to follow or flatly state such
generalized conclusions, since federal litigation tends to generate un-
foreseen “sport” situations, as where a deposition is taken in one state
for use in a federal trial in another state, but only one of the two states
recognizes the claimed privilege.’

II. THE PROBLEM IN ITs HISTORICAL AND
PHILosopHICAL CONTEXT

As early as 300 years ago, the courts in England recognized the right
of citizens, in certain circumstances, to refuse to answer questions in
court regarding matters learned or divulged in exchange for a promise
of confidentiality.® The scope of such privileges was never codified by
statute and, as the years passed, several evidentiary or testimonial
privileges gave way under the English common law to a judicial
philosophy in favor of full disclosure designed to insure that justice not
be subverted by a constricted court review of all the pertinent evi-
dence.”

Our state legislatures and courts have, for more than two centuries,
continued to recognize and create specific privileges against disclo-

3. See Part IV infra.

4. As shown below (see notes 126-39 infra and accompanying text), this view appears to be
essentially in accord with that of the Senate Judiciary Committee and to a lesser extent the House
Judiciary Committee, but contradicts the view of the Advisory Committee which drafted the
Federal Rules of Evidence. See notes 112-18 infra and accompanying text.

5. See notes 43-56, 85-92 infra and accompanying text.

6. Trial of Lord Grey, 9 How. St. Tr. 127 (1682); Bulstrod v. Letchmere, 22 Eng. Rep. 1019
(Ch. 1676). Thereafter, in the eighteenth century, the English courts, in dealing with the
attorney-client privilege, observed: “[Als business multiplied and became more intricate, and
titles more perplexed, both the distance of places, and the multiplicity of business, made it
absolutely necessary that there should be a set of people who should stand in the place of the
suitors, and these persons are called attornies [sic]. Since this has been thought necessary, all
people and all courts have looked upon that confidence between the party and attorney to be so
great, that it would be destructive to all business, if the attornies were to disclose the business of
their clients. . . . If an attorney had it in his option to be examined, there would be an entire stop
to business; nobody would trust an attorney with the state of his affairs. The reason why attornics
are not to be examined to any thing relating to their clients or their affairs is because they would
destroy the confidence that is necessary to be preserved between them.” Annesley v. Earl of
Anglesea, 17 How. St. Tr. 1140, 1225 (1743); accord, Greenough v. Gaskell, 39 Eng. Rep. 618,
620-21 (Ch. 1833).

7. See, e.g., discussion of the abandonment of the Dead Man’s Statute in Second Report of
Her Majesty’s Commission for Inquiry into the Process, Practice and System of Pleading in
Superior Courts of Common Law (1853) and as detailed in Courtland v. Walston & Co., 340 F.
Supp. 1076, 1091-92 (S.D.N.Y. 1972).
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sure,® based largely on the concept that such privileges “foster socially
desirable confidences.”® With this public policy in mind, a number of
commentators have stated that evidentiary privileges are themselves
“rights” entitled to full faith and credit or comity.!® The prevailing
views in the courts appear to agree,!! although the Supreme Court has
not spoken definitively on the subject. Nevertheless, the desirability

8. The most recently created “privilege” is the so-called “journalists’ privilege” which is the
result of legislation during the past decade in a score of states. See, e.g., Ala. Code tit. 7, § 370
(1960); Alaska Stat. § 09.25.150 (1973); Ariz. Rev. Stat. Ann. § 12-2237 (Supp. 1974); Ark. Siat.
Ann. § 43-917 (Repl. Vol. 1964); Cal. Evid. Code § 1070 (West Supp. 1974); 1. Ann. Stat. ch.
51, § 111 (Smith-Hurd Supp. 1974); Ind. Ann. Stat. § 2-1733 (Burns 1968); Ky. Rev. Stat. Ann.
§ 421.100 (1972); La. Rev. Stat. § 45:1452 (Supp. 1974); Md. Ann. Code art. 35, § 2 (Repl. Vol.
1971); Mich. Comp. Laws Ann. § 767.5a (1968); Mont. Rev. Codes Ann. § 93-701-4 (Supp. 1974);
Nev. Rev. Stat. § 49.275 (1969); N.J. Rev. Stat. § 2A:84A-21 (Supp. 1974); N.M. Stat. Ann.
§ 20-1-12.1 (Supp. 1973); N.Y. Civ. Rights Law § 79-h (McKinney Supp. 1974); Ohio Rev. Code
Ann. § 2739.12 (Page 1954); Pa. Stat. Ann. tit. 28, § 330 (Supp. 1974). Congress, however, has
never created such a privilege, and the United States Supreme Court has refused to recognize it in
the absence of such a legislative pronouncement. Cf. Branzburg v. Hayes, 408 U.S. 663, 689-90,
705-06 (1972). See also Apicella v. McNeil Laboratories, Inc., Civil No. 74-635 (E.D.N. Y., filed
Feb. 24, 1975) (Weinstein, J.); Goodale, Branzburg v. Hayes and the Developing Qualified Privilege
for Newsmen, 26 Hastings L.J. 709 (1975).

9. Weinstein, Recognition in the United States of the Privileges of Another Jurisdiction, 56
Colum. L. Rev. 335, 536 (1956) [hereinafter cited as Weinstein). There are, of course, other
philosophical bases for privileges, such as the protection of the individual's right of privacy.
Comment, The Privilege Doctrine and The Proposed Federal Rules of Evidence, 24 Syracuse L.
Rev. 1173, 1182 (1973). The philosophical basis for the newsman’s privilege is that “the interest
in dissemination outweighs an insubstantial state interest in the identity of the source . . . .” 82
Harv. L. Rev. 1384, 1386 (1969); see Guest & Stanzler, The Constitutional Argument For
Newsmen Concealing Their Sources, 64 Nw. U.L. Rev. 18, 44 (1969); Note, Reporters and Their
Sources: The Constitutional Right to a Confidential Relationship, 80 Yale L.J. 317, 329 (1970).
But all of these explanations, in essence, hark back to the philosophical conclusion that, for one
reason or another, the particular privilege is considered socially desirable.

10. Louisell, Confidentiality, Conformity and Confusion: Privileges in Federal Court Today,
31 Tul. L. Rev. 101, 117-24 (1956) [hereinafter cited as Louisell; Comment, Evidentiary
Privileges in the Federal Courts, 52 Calif. L. Rev. 640, 643 (1964). Sce also \Weinstein 536-39,
541; Weinstein, The Uniformity-Conformity Dilemma Facing Draftsmen of Federal Rules of
Evidence, 69 Colum. L. Rev. 353 (1969). But ¢f. Morgan, Rules of Evidence—Substantive or
Procedural?, 10 Vand. L. Rev. 467 (1957). Thus, Professor David W. Louisell stated. *The fact I
think is that the principal confidential communication privileges . . . are deeply rooted in ocur
political and social fabric, as they are in the mores and ethos of at least western society.” Louisell
107-08.

11. See, e.g., Republic Gear Co. v. Borg-Wamer Corp., 381 F.2d 551, 555 n.2 (2d Cir.
1967); Palmer v. Fisher, 228 F.2d 603, 608 (7th Cir. 1955), cert. denied, 351 U.S. 965 (1956);
Ranger, Inc. v. Equitable Life Assurance Soc'y, 196 F.2d 968, 972 (6th Cir. 1952); Berdon v.
McDuff, 15 F.R.D. 29, 32 (E.D. Mich. 1953). But see Brookshire v. Pennsylvania R.R., 14
F.R.D. 154, 156 (N.D. Ohio 1953). See also Ex Parte Sparrow, 14 F.R.D. 351, 353 (N.D. Ala.
1953).
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and appropriate scope of evidentiary privileges has long been debated,
with many distinguished advocates on record against them.!?

Prior to the promulgation of the Federal Rules of Civil Procedure
(and in particular rule 43(a)) in 1938, evidentiary privileges posed no
particular problem to the federal courts.'* Generally, although the
reasoning sometimes varied slightly (e.g., between reliance on the
Conformity Act!4 or the Rules of Decision Act!5), the federal courts
upheld the applicability of state privileges, without noticeable hesita-
tion.16

It was only after the adoption of the Federal Rules of Civil Proce-
dure, or more accurately, the decisions in Evie R.R. v. Tompkins'? and
Guaranty Trust Co. v. York,'8 that the question of what effect state
privileges should have in federal litigation emerged as an inscrutable
and philosophically troublesome one for the federal courts. Basically,
the issue is whether rule 43(a),!® which provides that federal courts

12. For example, Professor Wigmore, who was not a critic of privileges, stated in his oft-cited
treatise: “In general, then, the mere fact that a communication was made in express confidence,
or in the implied confidence of a confidential relation, does not create a privilege. . . . No pledge
of privacy nor oath of secrecy can avail against demand for the truth in a court of justice.” 8 J.
Wigmore, Evidence § 2286, at 528 (McNaughton rev. ed. 1961). On the other hand, certain
privileges have been justified “as consistent with the goal of accurate fact-finding because they
help avoid perjury . . . .” Louisell 109-10.

13. See, e.g., Comment, Evidentiary Privileges in the Federal Courts, 52 Calif. L. Rev. 640
(1964). See generally Callahan & Ferguson, Evidence and the New Federal Rules of Civil
Procedure, 45 Yale L.J. 622, 632-34 (1936). But cf. Leach, State Law of Evidence in the Federal
Courts, 43 Harv. L. Rev. 554, 569 (1930).

14.  Act of June 1, 1872, ch. 255, § 5, 17 Stat. 197, repealed by Act of June 25, 1948, ch. 646,
§ 39, 62 Stat. 992. The act basically bound the federal courts to follow “the practice, pleadings,
and forms and modes of proceeding” of the state courts in their district.

15. 28 U.S.C. § 1652 (1970) directs the federal courts to treat “[t}he laws of the several states

. as rules of decision in civil actions in the courts of the United States.”

16. See, e.g., Connecticut Mut. Life Ins. Co. v. Union Trust Co., 112 U.S. 250, 254-55
(1884) (Rules of Decision Act rationale); American Ry. Express Co. v. Rowe, 14 F.2d 269, 270-71
(1st Cir. 1926), cert. denied, 273 U.S. 743 (1927) (Rules of Decison Act rationale); cf. Butler v.
Fayerweather, 91 F. 458, 460 (2d Cir. 1899) (Rules of Decision Act rationale); Mutual Beneficial
Life Ins. Co. v. Robison, 58 F. 723, 731 (8th Cir. 1893) (Rules of Decision Act rationale). See also
Connecticut Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 458 (1876) (holding a state privilege
applicable by virtue of the Competency of Witnesses Act which had directed the federal courts to
look to their local state law in determining the competency of a witness to testify in a civil action).

17. 304 U.S. 64 (1938). Former Supreme Court Justice Hugo Black correctly described Erie
as “one of the most important cases at law in American legal history.” Address by Mr. Justice
Black, 13 Mo. B.J. 173, 174 (1942).

18. 326 U.S. 99 (1945).

19. Fed. R. Civ. P. 43(a) provides in pertinent part: “All evidence shall be admitted which is
admissible under the statutes of the United States, or under the rules of evidence heretofore
applied in the courts of the United States on the hearing of suits in equity, or under the rules of
evidence applied in the courts of general jurisdiction of the state in which the United States court
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shall follow the “statute or rule which favors the reception of the
evidence,” creates an overriding federal policy that all evidence should
be admitted if any possible basis for admission exists, to the exclusion
of state law evidentiary privileges; or whether there is still room in
federal cases for state evidence concepts which exclude, rather than
admit, evidence. The matrix of post-Erie theorizing and the gradual
development of guideposts for the resolution of federal-state choice of
law conflicts?® has honed the matter into a sharp controversy.

Underlying the controversy is a philosophical debate, frequently not
recognized by the practicing bar and the courts, over what role the
federal courts must or should assume vis-a-vis state-created rights (and
vice versa). Professor Henry M. Hart of Harvard, the dean of theorists
on the subject, summarized the controversy as follows:

The complexities thus created [by the increasingly concurrent jurisdiction of state
and federal courts] are greatly enhanced by the circumstance, of enormous significance
in American federalism, that state courts are regularly employed for the enforcement
of federally-created rights having no necessary connection with state substantive law,
while federal courts are employed for the enforcement of state-created rights having no
necessary connection with federal substantive law. The states have no more conspicu-
ous role as agents of the nation than in the judicial enforcement of federal statutes.
And the federal courts, by virtue especially of the much-debated grant of jurisdiction
in controversies between citizens of different states, have a major responsibility to
enforce state law. In so enforcing substantive rights and duties created by the other
system, each of the two systems of courts employs its own rules of procedure and to
some extent its own remedial concepts. To the problems of disentangling federal
substantive law from state substantive law are thus added problems of disentangling
substantive law, state or federal as the case may be, from federal or state procedural
and remedial law.2!

This Article will not attempt to resolve this complex controversy.??

is held. In any case, the statute or rule which favors the reception of the evidence governs and the
evidence shall be presented according to the most convenient method prescribed in any of the
statutes or rules to which reference is herein made. The competency of a witness to testify shall be
determined in like manner.”

20. See Ragan v. Merchants Transfer & Warehouse Co., 337 U.S 530 (1949); Byrd v Blue
Ridge Rural Elec. Co-op., Inc., 356 U.S. 525 (1958); Hanna v. Plumer, 380 U.S 460 (1965); cf
Monarch Ins. Co. v. Spach, 281 F.2d 401 (5th Cir. 1960); Hope v. Hearst Consol. Publications,
Inc., 294 F.2d 681 (2d Cir. 1961), cert. denied, 368 U.S. 956 (1962); Massachusetts Mut. Life Ins.
Co. v. Brel, 311 F.2d 463, 465-66 (2d Cir. 1962).

21. Hart, The Relations Between State and Federal Law, 54 Colum. L. Rev. 489, 498 (1954
(footnotes omitted) [hereinafter cited as Hart].

22. For purposes of this Article, it will be assumed that Professor Charles Alan Wright’s
observation regarding the effect of Hanna v. Plumer, 380 U.S. 460 (1965), is correct:

“Thus there no longer is an Erie problem on matters covered by the Civil Rules. If the rule is
valid, and if it applies to the case, it is controlling, and no regard need be paid to contrary state
provisions.

“The Hanna case contributes needed clarity and simplicity of application to what had been a
very confused area of the law. It lightens the burden on the federal courts since they need not
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disclosure. That view, as already noted, appears to be a minority view
among the courts, and, in any event, one which has been severely
criticized.!??

Several critics of the proposed article V sought to persuade the
Advisory Committee to correct apparent errors or reinstate stricken
privileges (such as the doctor-patient privilege).!'?! The consensus
among the critics was that the draftsmen had simply gone too far in
attempting to codify the area and, in doing so, had given too little
thought to important substantive questions which were better dealt
with under previously existing case law.!22 On the other hand, others

120. See notes 33, 35 & 108 supra. For example, Professor Thomas G. Krattenmaker has
criticized the Advisory Committee’s position regarding diversity litigation as follows: “The
decision reflected in the Rules, then, to give no weight in diversity cases to state privileges
virtually is unprecedented. Nevertheless, in the course of the hearings in the House, Professor
Cleary stated, ‘I think we would have to say that the present law is unsettled in the diversity
area. The cases are in disagreement as to whether you apply a State-created privilege or not.’
[Hearings on Proposed Rules of Evidence Before The Special Subcomm. on Reform of Federal
Criminal Laws of the House Comm. on the Judiciary, 93d Cong., 1st Sess. 64 (1973) [hercinafter
cited as House Hearings]). It is exceedingly hard to believe that such a statement could be uttered
with a straight face by anyone who had read the cases in this field with a modicum of care.”
Krattenmaker, supra note 60, at 105 n.176.

The significance of such a departure from case law was aptly emphasized by Mr. Justice
Douglas in his dissent from the promulgation of the rules: “{T]his Court does not write the Rules,
nor supervise their writing, nor appraise them on their merits, weighing the pros and cons. The
Court concededly is a mere conduit. Those who write the Rules are members of a Committce
named by the Judicial Conference. The members are eminent; but they are the sole judges of the
merits of the proposed Rules, our approval being merely perfunctory. In other words, we are
merely the conduit to Congress. Yet the public assumes that our imprimatur is on the Rules, as of
course it is.” Supreme Court Draft, 56 F.R.D. at 185.

121. See, e.g., Rothstein, The Proposed Amendments to the Federal Rules of Evidence, 62
Geo. L.J. 125 (1973).

122. Not all of the criticism involved the Advisory Committee’s apparent bias against
privileges. For example, almost paradoxically, the draftsmen provided in rule 513 that:

“(a) Comment or inference not permitted. The claim of a privilege, whether in the present
proceeding or upon a prior occasion, is not a proper subject of comment by judge or counsel. No
inference may be drawn therefrom.

“(b) Claiming privilege without knowledge of jury. In jury cases, proceedings shall be conducted,
to the extent practicable, so as to facilitate the making of claims of privilege without the
knowledge of the jury.

“(c) Jury instruction. Upon request, any party against whom the jury might draw an adverse
inference from a claim of privilege is entitled to an instruction that no inference may be drawn
therefrom.” 56 F.R.D. at 260.

This rule might find broad general support in the cases arising from criminal proceedings (sce,
e.g., Griffin v. California, 380 U.S. 609 (1965); Courtney v. United States, 390 F.2d 521 (9th
Cir.), cert. denied, 393 U.S. 857 (1968)) and cases involving certain claims of privilege in civil
litigation (see, e.g., Pennsylvania R.R. v. Durkee, 147 F. 99 (2d Cir. 1906); A.B. Dick Co. v.
Marr, 95 F. Supp. 83, 101-03 (5.D.N.Y. 1950) (Medina, J.), appeal dismissed, 197 F.2d 498 (2d
Cir.), cert. denied, 344 U.S. 878 (1952)). But it totally ignores other lines of civil cases, such as
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also praised article V of the rules as an enlightened and long overdue
expression of uniform federal law on the point.!23 Still others, while

those dealing with the privilege against self-incrimination—which was the particular privilege
cited by the Advisory Committee as an illustration in its own note to rule 513 (56 F.R.D. at 260).
Substantial federal and state authority exists for precisely the opposite rule when a party invokes
his privilege against self incrimination in civil litigation. See, e.g., United States v. Mammoth OQil
Co., 14 F.2d 705, 729 (8th Cir. 1926), aff'd, 275 U.S. 13 (1927); United Elec. Radio & Mach.
Workers v. General Elec. Co., 127 F. Supp. 934 (D.D.C. 1954), aff’d in part and vacated in part
on other grounds, 231 F.2d 259 (D.C. Cir.), cert. denied, 352 U.S. 872 (1956); Kaminsky, supra
note 116, at 143-55 and state and federal cases cited therein. By its broad pronouncements in rule
513, the Advisory Committee would have unintentionally, but inexcusably, abrogated that
well-settled rule because of its inadvertent failure to review the civil cases dealing with refusals to
testify based upon the self incrimination privilege, an area which is fraught with potential abuse
by claimants of the privilege. See Kaminsky, supra.

Moreover, the cases actually reflect a substantial difference of opinion as to what comment or
inferences can be made regarding a claim of evidentiary privilege based upon state statutory law
in civil litigation. See Annot., 32 A.L.R.3d 906, 909-13 (1970) and 34 A.L.R.3d 775 (1970) and
cases cited therein. See also 8 J. Wigmore, Evidence § 2322, at 630 (McNaughton rev. ed. 1961).
The American Law Institute’s Model Code of Evidence (1942) provided in its rule 233 that: *If a
privilege to refuse to disclose, or a privilege to prevent another from disclosing, a matter is
claimed and allowed, the judge and counsel may comment thereon, and the trier of fact may
draw all reasonable inferences therefrom.” That rule appears to be the preferable vicw; but a
detailed law review article on this subject would certainly be a benefit to the courts and bar alike.

123. See, e.g., Suffolk Note, supra note 22. Albert Jenner, Chairman of the Advisory
Committee, took special issue with rule 601 of the House draft of H.R. 5463, 93d Cong., 2d Sess.
(1974), the version eventually enacted into law, which provides: “Every person is competent to be
a witness except as otherwise provided in these rules. However, in civil actions and proceedings,
with respect to an element of a claim or defense as to which State law supplies the rule of
decision, the competency of a witness shall be determined in accordance with State law.” Fed. R.
Evid. 601.

The Supreme Court draft of rule 601 had provided merely that: “Every person is competent to
be a witness except as otherwise provided in these rules."” 56 F.R.D. at 261.

The Advisory Committee Notes show that the draftsmen viewed the Dead Man’s Statute as
within the purview of rule 601 and not article V. The cases do not appear fully to agree. See note
80 supra and accompanying text. Mr. Jenner argued that the House amendment would reinstate
the Dead Man’s Statute in diversity cases which he described as a major injustice to “honest
litigants™

“Now, exactly what that does in diversity cases is to require the district court sitting in a
particular State to apply the Dead Man’s Statute if there is one in that State. First the court must
find out what the terms of the Dead Man’s Statute are in that State. The lawyers have to study
and restudy it and reorient themselves as to where it applies and of course, so do the Federal
judges. There is no Dead Man’s Statute that is the same from State-to-State, not one. There are
many States that have no Dead Man’s Statute at all, and they have done very. very well.

“This is a destruction of a measure of uniformity; it is an abandonment on the part of the
Congress of the United States to allow State Legislatures to pass Dead Man's Statutes under local
persuasion. This is really a disservice to the law of evidence. What it does is interpose serious
roadblocks in the way of honest litigants. All this issue concerns, Mr. Chairman, is the credibility
of witnesses. I have tried many jury cases now in a little over 43 years, and juries are very, very
alert about conferences or statements attributed by one who is a live litigant about what some
person who is dead said back in the past. The witness is subject to cross-examination.
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supporting the notion of uniform rules, recognized that the Supreme
Court draft had many problems and urged that the federal privilege
rules be amended to be more “in general accord with the policies
behind prevailing state privileges where such policies seem at all
justifiable.”12¢ In the meantime, relying on the Supreme Court’s
imprimatur for the proposed draft of the rules, several federal judges
proceeded to apply the proposed article V as a matter of comity.!'?*

After conducting its own hearings on the matter,'2¢ the House
Judiciary Committee sided with the critics and resolved to strike
article V in its entirety and, essentially, to replace it by referring the

“What is done by the rule as submitted by the Court is not what these State Dead Man’s
Statutes do: they block off relevant evidence that should be admitted. The States can’t make up
their minds from State-to-State, even from session-to-session of the Legislature what the Dead
Man’s Statute is going to be.” Hearings on the Federal Rules of Evidence before the Scnate
Comm. on the Judiciary, 93d Cong., 2d Sess. 208 (1974) [hereinafter cited as Senate Hearings).

Mr. Jenner’s view demonstrates the underlying premises on which the Advisory Committee
appears to have operated; namely, that uniformity is the paramount concern and that the
Advisory Committee would determine once and for all which privileges are just and which are
not. The flaw in this reasoning is illustrated in Justice Douglas’ dissent, quoted in note 115
supra. This is not to quarrel with the substance of Mr. Jenner’s remarks regarding the Dead
Man’s Statute. Rather it is to say that such ultimate judgments on substantive matters such as
privileges should be made by the legislature, if on an overall basis, or the courts, if on an ad hoc
basis. These judgments should not be delegated definitely to an ex officio committee, no matter
how distinguished and learned its members. Nevertheless, the Senate Judiciary Committee
rejected Mr. Jenner’s views and proposed amendments to the House’s rule 601 only to conform it
to the Senate’s suggested version of rule 501, so as to read: “Every person is competent to be a
witness except as otherwise provided in these rules. However, in civil actions and proceedings,
arising under 28 U.S.C. § 1332 or 28 U.S.C. § 1335, or between citizens of different States and
remanded under 28 U.S.C. § 1441(b), the competency of a witness is determined in accordance
with State Law, unless with respect to the particular claim or defense, Federal law supplies the
rule of decision.” Senate Report, supra note 100, at 13. As already indicated, Congress also
rejected Mr. Jenner’s view and enacted the House’s version of rule 601.

124. Rothstein, supra note 61, at 130-31. Professor Rothstein reasoned that, if the rules could
be corrected, uniformity was desirable since “[s]ufficient experience has been accumulated
concerning evidence questions to permit definite choices in most areas, including privileges.” Id.
at 130. Moreover, he argued, “divergence between state and federal law will diminish as states
imitate the federal rules.” Id. at 131 (footnote omitted). He predicted this on the basis of what
had occurred after the Federal Rules of Civil Procedure were adopted and upon the fact that a
number of states already had adopted evidence rules patterned after drafts of the proposed
federal rules. Id. at n.28. See, e.g., Symposium, Proposed Nebraska Rules of Evidence, 53 Neb.
L. Rev. 331 (1974). But cf. Weinberg, supra note 109, arguing that “if the history of state
adoption of the Uniform Rules of Evidence and the Model Code of Evidence is any guide, this
early showing will not in fact develop into a significant trend” of state adoption of the Federal
Rules of Evidence. Id. at 613 (footnote omitted).

125. See, e.g., Baylor v. Mading-Dugan Drug Co., 57 F.R.D. 509 (N.D. Ill. 1972) (refusing
to recognize the Illinois statutory accountant-client privilege in a federal securities action on the
basis of proposed rule 501 of the Supreme Court Draft).

126. See House Hearings, supra note 120. The House Judiciary Committee conducted six
days of hearings. House Report 5.
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courts to the case law.!?” The House Committee draft tracked rule 26
of the Federal Rules of Criminal Procedure for federal question
cases,!?® but sought to engraft upon it a new exception that made state
law govern claims of privilege asserted regarding any “claim or defense
as to which State law supplies the rule of decision . . . .”'?% The new
“exception” would apply in diversity cases and also leave state
privileges available in federal question cases involving state law issues,
to be resolved on a case-by-case basis.!3® As with the Supreme Court
draft, the House draft made no attempt to specify which state’s law
should govern, or be the model for federal common law in multistate
situations such as those raised in the Palmer, Cepeda and Baker cases,
but rather confined itself to the threshold issue of whether state law
will be considered or followed at all.

The House proposal for article V produced its own flurry of criticism
and discontent, ranging from those who simply did not like the
House’s draftsmanship to those who favored the basic concept of the
Supreme Court version.!3! Thus the Senate Judiciary Committee

127. Rule 501, as proposed by the House Judiciary Committee (H.R. §463, 93d Cong., 1Ist
Sess. (1973)) and now adopted into law, reads: “Except as otherwise required by the Constitution
of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court
pursuant to statutory authority, the privilege of a witness, person, government, State, or political
subdivision thereof shall be governed by the principles of the common law as they may be
interpreted by the courts of the United States in the light of reason and experience. However, in
civil actions and proceedings, with respect to an element of a claim or defense as to which State
law supplies the rule of decision, the privilege of a witness, person, government, State, or
political subdivision thereof shall be determined in accordance with State law.” Fed. R. Evid.
501.

128. Fed. R. Crim. P. 26 provides: “In all trials the testimony of witnesses shall be taken
orally in open court, unless otherwise provided by an act of Congress or by these rules. The
admissibility of evidence and the competency and privileges of witnesses shall be governed,
except when an act of Congress or these rules otherwise provide, by the principles of the common
law as they may be interpreted by the courts of the United States in the light of reason and
experience.”

The cases hold that federal, not state, law controls under Fed. R. Crim. P. 26, and Bankruptcy
Act § 21, 11 U.S.C. § 44 (1970). See, e.g., Funk v. United States, 290 U.S. 371 (1933); cases cited
in note 57 supra. Therefore, it may be argued with some force that the protection afforded by
state evidentiary privilege statutes is illusory. See, e.g., note 133 infra. However, these limited
exceptions involve areas of strong federal interest and do not appear to provide a proper basis for
ignoring state privileges altogether in all federal litigation. Cf. note 115 supra.

129. See note 127 supra.

130. The House Committee reasoned: “The rationale underlying the proviso [passed by the
House] is that federal law should not supersede that of the States in substantive arcas such as
privilege absent a compelling reason. The Committee believes that in civil cases in the federal
courts where an element of a claim or defense is not grounded upon a federal question, there is no
federal interest strong enough to justify departure from State policy.” House Report 9. As shown
in note 137 infra, the Senate Judiciary Committee adopted this same rationale

131. See Rothstein 128; Suffolk Note 1218-19 n.8.
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conducted its own hearings in June of 1974. Professor James Moore,
author of the leading multi-volume treatise on federal practice, termed
the House proposal meritorious “as an interim statement”but
“deficient” as a “long range” rule, primarily since it would “lead to
confusion” in cases involving federal and pendent non-federal
claims.!3? The United States Judicial Conference’s Standing Commit-
tee on Rules of Evidence and the Advisory Committee which drafted
the Supreme Court version of the rules submitted a joint statement
defending the Supreme Court draft and criticizing the House proposal
for imprudently injecting “an element of doubt” in federal cases as to
whether the privilege would or would not apply.!33

The staff of the Senate Judiciary Committee submitted its own
memorandum tracing the history of the House bill and the reasoning of

132. Senate Hearings, supra note 123, at 356, 360. Professor Moore’s prepared statement
read: “As to a non-federal issue, state law determines privilege under proposed 501, supra. This is
workable (although not necessarily the most desirable) rule when the non-federal issue stands by
itself or is cleanly separable from federal issues in the case. Very often, however, federal and
non-federal issues are intertwined, as, for example, in cases involving pendent jurisdiction or
where a federal statute partially incorporates state law such as § 60 of the Bankruptcy Act on
preferences. In these situations, I believe the rule proposed by the House will lead to confusion.”
Id. at 277.

Professor Paul F. Rothstein, a prominent authority and author on evidence (sce, e.g., note 61
supra), argued in a prepared statement: “Art. V (in common with the provisions in Rule 302 and
601) renders litigation involving mixed federal and state issues much too complex respecting
evidentiary matters. Evidence on state issues is made subject to state evidence law; evidence on
federal issues is made subject to federal evidence law. But more than that, evidence on state
issues is subject to state evidence law only when an ultimate fact is sought to be proved (i.e.,
when an “element” is sought to be proved), as opposed to a mediate fact (a mediate fact is a step
along the way and is not an “element”). Thus, two bodies of privilege law (or competency law or
presumption law) must be applied and mastered, in the same case: federal and state law; and
indeed, if a witness’ statement is relevant on both a federal and a state issue, e.g. in a joined
antitrust and unfair competition claim, the evidence may be allowed to be considered on one but
not the other.” Senate Hearings 265 (footnote omitted).

133. Senate Hearings 60. The Joint Committee stated: “Believing that privileges in the
federal courts should be uniform and governed by federal law, the Joint Committees are unable
to concur with the treatment given privilege by H.R. 5463. While Rules 502-513 if enacted as
prescribed by the Court would give a strong thrust in the direction of uniformity in criminal
prosecutions, federal question cases, and generally in bankruptcy, the proposed amendment
injects an element of doubt. Experience under Rule 26 of the Criminal Rules offers small
encouragement for the evolution of a comprehensive and uniform scheme of privileges through
the decision-making process. . . . [TJhe House’s Rule 501 would leave privileges created by State
law in the peculiar posture of being effective in diversity cases but ineffective in all other federal
cases, notably in criminal cases, which undoubtedly lie in the area of greatest sensitivity. With
these privileges thus rendered largely illusory, their limited recognition is explainable only in
terms of possible impact on the outcome of litigation, a result that has been rejected gencrally
elsewhere in the federal procedural field.” Id.

Somewhat surprisingly, U.S. District Court Judge Charles W. Joiner submitted a prepared
statement essentially supporting this view. Senate Hearings 73.



1975] EVIDENTIARY PRIVILEGES 959

the House Judiciary Committee staff, with which it concurred. It
explained that “since it was clear [to the House staff] that no agree-
ment was likely to be possible as to the content of specific privilege
rules,” it was better to leave the law in “its current condition to be
developed by the courts” on an ad hoc basis, rather than to bog down
the entire package of evidentiary rules.!34
As a result of its hearings, the Senate Judiciary Committee suggested
- several amendments to the House bill including some in the new rule
501.135 The Senate version of rule 501 sought merely to minimize the
confusion of which Professor Moore and others had warned was likely
to be created by the House’s reference to a “claim or defense” governed
by state law, especially where pendent state claims are tried with
federal question claims.!36 In other respects, the Senate Committee

134. Senate Hearings 343. The Senate Staff Memorandum stated: “Since it was clear that no
agreement was likely to be possible as to the content of specific privilege rules, and since the
inability to agree threatened to forestall or prevent passage of an entire Rules package, the
Subcommittee unanimously determined that the specific privilege Rules proposed by the Court
should be eliminated and a single Rule (Rule 501) substituted, leaving the law in its current
condition to be developed by the courts of the United States utilizing the principles of the
common law. In addition, a proviso was approved requiring Federal courts to recognize and
apply state privilege law in civil cases governed by Erie R. Co. v. Tompkins, (304 U S. 64
(1938),] as under present Federal case law.” Id. at 356-57; accord, House Report 8-9.

135. The Senate version of rule 501 would have read: “Except as otherwise required by the
Constitution of the United States or provided by Act of Congress or in rules prescribed by the
Supreme Court pursuant to statutory authority, the privilege of a witness, person, government,
State, or political subdivision thereof shall be governed by the principles of the common law as
they may be interpreted by the courts of the United States in the light of reason and experience.
However, in civil actions and proceedings arising under 28 U.5.C. § 1332 or 28 U.5.C. § 1335, or
between citizens of different States and removed under 28 U.S5.C. § 1441(b) the privilege of a
witness, person, government, State, or political subdivision there [sic] is determined in accor-
dance with State law, unless with respect to the particular claim of [sic] defense, Federal law
supplies the rule of decision.” Senate Report, supra note 104, at 15-16.

The House bill was slightly different, as noted in the Senate Report; indeed, the Senate Report
described the proposed Senate amendment to rule 501 as merely “technical.” Id. at 7. Both
versions provided for essentially the same case-by-case analysis. See also House Report, supra
note 104, at 8-9.

136. “The committee is concerned that the language used in the House amendment could be
difficult to apply. It provides that ‘in civil actions . . . with respect to an element of a claim or
defense as to which State law supplies the rule of decision,’ State law on privilege applies. The
question of what is an element of a claim or defense is likely to engender considerable litigation.
If the matter in question constitutes an element of a claim, State law supplies the privilege rule;
whereas if it is 2 mere item of proof with respect to a claim, then, even though State law might
supply the rule of decision, Federal law on the privilege would apply. Further, disputes will arise
as to how the rule should be applied in an antitrust action or in a tax case where the Federal
statute is silent as to a particular aspect of the substantive law in question, but Federal cases had
incorporated State law by reference to State law. Is a claim (or defense) based on such a reference
a claim or defense as to which federal or State law supplies the rule of decision?

“Another problem not entirely avoidable is the complexity or difficulty the rule intreduces into
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expressed its agreement “with the main thrust of the House amend-
ment”'37 and explained its proposed rule (which it described as only a
“technical amendment” of the House rule) as follows:

The formulation adopted by the House is pregnant with litigious mischief. The
committee has, therefore, adopted what we believe will be a clearer and more practical
guideline for determining when courts should respect State rules of privilege. Basical-
ly, it provides that in criminal and Federal question civil cases, federally evolved rules
on privilege should apply since it is Federal policy which is being enforced. Converse-
ly, in diversity cases where the litigation in question turns on a substantive question of
State law, and is brought in the Federal courts because the parties reside in different
States, the committee believes it is clear that State rules of privilege should apply
unless the proof is directed at a claim or defense for which Federal law supplies the
rule of decision (a situation which would not commonly arise).!38

Regarding article V, the Senate Committee in conclusion emphasized
that its proposal and that of the House “should be understood as
reflecting the view that the recognition of a privilege based on a
confidential relationship and other privileges should be determined on
a case-by-case basis.”!3?

The Senate Committee also accepted the basic tenet of the House
Committee’s proposed section 2 to H.R. 5463, which specifically
empowers the Supreme Court to “prescribe amendments to the Federal
Rules of Evidence, such amendments not to take effect however until
they have been reported to Congress,” so that Congress will have an
opportunity to pass upon and disapprove them. But the Senate Com-
mittee suggested (without stating its reasons) deletion of the proviso
in the House Committee’s section 2 which requires that any such
amendment of the Federal Rules of Evidence which deals with article
V cannot become effective until or unless passed by an act of Con-
gress.14% As passed by Congress this particular House provision remains

the trial of a Federal case containing a combination of Federal and State claims and defenses, c.g.
an action involving Federal antitrust and State unfair competition claims. Two different bodics of
privilege law would need to be consulted. It may even develop that the same witness-testimony
might be relevant on both counts and privileged as to one but not the other.” Senate Report 12
(footnotes omitted).

137. Id. at 11. The Senate Committee explained the “thrust” of the House proposal, with
which it specifically expressed its agreement, as follows: “[TThe proviso as passed by the House . . .
reflects the view that in civil cases in the Federal courts, where a claim or defense asserted is not
grounded upon a Federal question, there is no Federal interest in the application, or in its
resolution, of a uniform law of Federal privilege strong enough to justify departure from State
policy. Another rationale for the proviso is that the Court’s proposal would have prompted forum
shopping in some civil actions, depending upon differences in the privilege law applied as among
the State and Federal courts. The House provision, on the other hand, under which the Federal
court is bound to apply the State’s privilege law in actions founded on a State-created right,
might limit the incentive to shop.” Id. at 7 (footnote omitted).

138. Id. at 12 (footnote omitted).

139. Id. at 13.

140. The new provision will be codified as 28 U.S.C. § 2076. Its last sentence, which was
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intact. 141

As already indicated,'4?> the Senate Judiciary Committee’s sugges-
tions regarding rule 501 apparently fell on deaf ears, for Congress
ultimately adopted the House version.!43 The Federal Rules of Evi-
dence, as passed by Congress, were signed into law by President
Gerald Ford under date of January 2, 1975, to become effective 180
days later.!44 Thus, although Congress has now officially passed upon
the question whether state evidentiary privileges should be given effect
in federal litigation, it has merely adopted the majority lines of current

proposed by New York Congresswoman Elizabeth Holtzman and is included in § 2 of H.R. 5463,
as enacted into law, provides that: “Any such amendment [to the Federal Rules of Evidence
prescribed by the U.S. Supreme Court] creating, abolishing, or modifying a privilege shall have
no force or effect unless it shall be approved by act of Congress.” Senate Hearings 360. Sce also
House Report 27-29 (Separate Views of Representative Holtzman).

141. See Pub. L. No. 93-595, § 2 (Jan. 2, 1975) (reprinted in full in 43 U.S.L.\W. 144 (U.S.
Jan. 14, 1975)). See also House Conference Rep. No. 93-1597, 93d Cong., 2d Sess. 13-14 (1974),
reprinted in U.S. Code Cong. & Admin. News 88 (Supp., Jan. 15, 1975) [hercinafter cited as
Conference Report], noting that other more technical changes in § 2 suggested by the Senate (e.g.,
that Congress expressly retain the power to amend any rule of evidence) were adopted in the final
bill.

The rules also provide that: “The rule with respect to privileges applies at all stages of all
actions, cases and proceedings.” Fed. R. Evid. 1101(c). This provides the same scope for rule 501
as the draftsmen of the Federal Rules had proposed for their own article V. See Supreme Court
Draft, 56 F.R.D. at 347; Revised Draft, 51 F.R.D. at 462.

142. See note 96 supra.

143.  As occurs when the two Houses of Congress pass amendments to, or slightly different
versions of the same bill, a joint legislative conference was held in December 1974, after the
Senate passed the Senate Judiciary Committee version in November of 1974 (120 Cong. Rec. S.
19896, S. 19908-17 (daily ed. Nov. 22, 1974)). Following the conference, some of the Senate
proposals were accepted (e.g., rule 301), some reamended to create compromise positions (e.g.,
rule 803(24)) and some (e.g., rules 501 & 601) rejected and abandoned. Sce Conference Report
which is the official joint conference report on the bill as passed. The Conference Report
explained its conclusion as follows:

“The rule in the House bill applies to evidence that relates to ‘an element of 2 claim or defense.’
If an item of proof tends to support or defeat a claim or defense, or an element of a claim or
defense, and if state law supplies the rule of decision for that claim or defense, then state privilege
law applies to that item of proof.

“Under the provision in the House bill, therefore, state privilege law will usually apply in
diversity cases. There may be diversity cases, however, where a claim or defense is based upon
federal law. In such instances, federal privilege law will apply to evidence relevant to the federal
claim or defense. See Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 173 (1942).

“In nondiversity jurisdiction civil cases, federal privilege law will generally apply. In those
situations where a federal court adopts or incorporates state law to fill interstices or gaps in
federal statutory phrases, the court generally will apply federal privilege law. . . . When a federal
court chooses to absorb state law, it is applying the state law as a matter of federal common law.”
Conference Report 7-8.

As already observed (note 96 supra), no attempt was made to codify guidelines to deal with the
specific choice of law (as among different states) necessary where multistate fact situations are
presented, as discussed in Parts III and IV supra.

144, See notes 96 & 143 supra.
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decisional law, leaving future cases to be decided on a case-by-case
basis with careful attention given to the countervailing federal and
state public policies involved. Rule 3501 thus appears essentially to
have codified the same balancing test recommended hereinabove.!45

VI. CONCLUSION

State evidentiary privileges are matters of substantive law which
should not be discarded or blithely ignored by the federal courts absent
a countervailing federal public policy or manifest inequity on the facts
presented. In diversity cases, federal courts should apply and defer to
state evidentiary privileges, as they do with other state substantive
law. In federal question cases, federal courts should determine their
own federal common law regarding evidentiary privileges; but in doing
so, they should give weight to, carefully consider and, where not
inappropriate in the light of the federal policy involved, defer to the
state public policy and interests (as indicated by the factors outlined
above) which underlie the claim of privilege. The ultimate determina-
tion in federal question litigation should be made by applying an
interest balancing test on a case-by-case basis. Where more than one
state’s public policy is involved, in determining which state’s public
policy should predominate, the federal courts should utilize a center-
of-gravity analysis to determine which state has the greater interest in
the situation presented.

Article V of the Federal Rules of Evidence, as now adopted by
Congress, appears to accord with these conclusions. Although the
Senate version of H.R. 5463 appears to have been better reasoned, the
House version which was adopted is not substantially different and is a
positive legislative development. The Supreme Court version of article V,
although virtuously conceived and painstakingly drafted, appears to have
been ill-considered and was correctly rejected.

145. Although the Senate Judiciary Committee’s version may be the better drafted of the two,
the House version is workable and represents a positive legislative statement on the matter. The
Joint Conference specifically contemplated continued judicial interpretation and case-by-case
development of the scope of rule 501. Thus, upon presenting the Official Conference Report into
the Congressional Record, the Chairman of the House Judiciary Subcommittee on Criminal
Justice stated: “Rule 501 is not intended to freeze the law of privilege as it now exists. . . . [It] is
intended to provide the courts with the flexibility to develop rules of privilege on a case-by-case
basis.” 120 Cong. Rec. H. 12,254 (daily ed. Dec. 18, 1974) (remarks of Rep. Hungate).

Hopefully the courts will give credence to the views expressed by Professor Moore and the
Senate Judiciary Committee regarding the potentially confusing aspects of new rule 501, and will
construe rule 501 so as to prevent or resolve such confusion—in accordance with their sugges-
tions. If not, Congress should correct the confusion promptly by amending the rule along the lines
suggested in the Senate Judiciary Committee’s Hearings and Report, as noted above.



