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NYSCEF DOC. NO. 40 

Civil Court of the City of New York 
County of New York 
Part: Part C. Room: 823 

400 Fort Washington LLC 
Petitioner( s) 

-against-

Decision/Order 

Sylvia Baeza AKA Sylvie De Lourdes: "John" "Doe": "Jane" 
"Doe" 

Respondent( s) 

RECEIVED NYSCEF: 08/09/2023 

1111111111111111111111111111111111111111111 
Index#: L T-301109-21/NY 
Motion Seq#: 2. 3 

Present: Y.<l!L~ssa Fang 
Judge 

Recitation. as required by CPLR 22 l9(A). of the papers considered in the review of this motion by responcknt to 
dismiss the petition and of this cross motion by petitioner strike respondenrs affirmative defenses and direct 
payment of use and occupancy. 

PAPERS 
Notice of Motion and Affidavits Annexed 
Order to Show Cause and Affidavits Annexed 
Answering Affidavits 
Replying Affidavits 
Exhibits 
Stipulations 
Other -----

NUMBERED 
I. 2b ---

2a. 3b ---

--------------

Upon the foregoing cited papers. the Decision/Order in this Motion is as follows: 

Petitioner commenced this summary holdover proceeding to recover possession of the subject premises located at 

400 Fort \Vashington Avenue. Apartment 2C. New York from respondents Sylvia Baeza a/k/a Sylvie De Lourdes. John 

Doe. and Jane Doe on the grounds that they arc licensees of the tenants of record Emily Onclracek-Peterson and Eric 

Peterson \\ho vacated the subject premises. Respondent Sylvia Baeza filed an answer on October 5. 2022. No other 

respondents have appeared. 

Respondent now moves for an order pursuant to CPLR § 3211 (a)(8) to dismiss the petition on the grounds that the 

notice of petition and petition were not served in accordance with RPAPL § 733( I). Respondent asse11s that the notice of 

petition and petition were served outside of the I 0 to 17 day period- specifically 439 days before the first court 

appearance. Respondent fur1her asse11s that petitioner has failed to timely object to the attorney verified answer. 



(, ,j.V l 

Petitioner opposes and cross-moves for an order striking rcspondent"s first and second aflinnati\·e defenses and 

directing respondent to pay use and occupancy p1!11de111e lite. Petitioner argues that the personal jurisdictional defense was 

not properly interposed because the answer is not verified and thus the defense is waived. 

R PA PL § 7 JJ( I) titled .. Time of Service .. provides in relevant part that .. the notice of petition and petition 

shall be served at least ten and not more than seventeen days before the time at which the petition is noticed to be 

heard:· The First Oepartment appellate authority mandates strict compl iance with statutory requirements in 

commencing a summary proceeding to confer jurisdiction to the court. Riverside .\)indicate. Inc. '" Salt:mtm. 49 

A.D.Jd 402 (1st Dept. 2008). 

t\n answer may be verified by an attorney. See genera/Zr CPLR § 3020(d)(3). However. if an answer is not 

properly verified t>y an attorney. the defectively verified pleading may be treated as a nullity provided notice objecting. to 

the insufficient veri licfltion is made with due diligence to the adverse party. CPLR ~ 3022. Due diligence has been de fined 

as" ithin 15 days and immediate I~ or within 24 hours. See Ro:: 1·. Law Offs. <?fS<nil Kohrick. P. C.. 134 A.D.3d 920. 92 I-

922 (2d Dept. 2015): Knoll Manor Associates qt N)' '" Cioldstein. 73 M isc.3d I 38(A) (AT 2 2021 ). If an objection is not 

made\\ ith due diligence. it is deemed waived. Rosenshein 1-. Em.\'l<?/f. 177 A .0.2d 686 (1st Dept. 1991 ). 

Here. the affidavit of service of the notice of petition and petition was filed on t\pril 2. 2021. The parties· first 

court appearance was on June IS. 2022. The notice of petition and petition was not served within the requisite notice 

period in violation ofRPAPL * 733( I). In respondent 's attorney-verified answer dated October 5. 2022. the second 

defense mises lack of personal jurisdiction defense due to this defect. Petitioner first raised the issue of an improperly 

verified answer in its opposition papers on April 13. 2023 . Petitioner's objection to an insufficient verification six months 

later was not made with due diligence and is thus waived. Therefore. respondent"s defense that petitioner failed to comply 

with RPt\ PL § 733( 1) stands and mandates dismissal of the petition. 

Accordingly. respondent"s motion to dismiss is granted and petitioncr·s cross motion is denied as moot. The 

pet it ion is dism isscd pursuant to CPLR § 321 I (a)( 8) for lack of personal jurisdiction . 

Thi s constitutes the dee is ion and order of the cou11. 

Dated: /\ ugust 9, 2023 
New York . New York HON. V/\N~NG.JH.C. 

2 


	400 Fort Washington LLC v. Baeza
	Recommended Citation

	tmp.1693514523.pdf.7qIIa

