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NYSCEF DOC. NO. 14 

CIVIL COCRT OF THE CHY OF ~EW YORl-:. 
COl l ~TY OF Q EENS: HOUSING PART D 

···············----------------------------------------------------x 

Tl llRD I IOUSING COMPANY. INC. 

Petitioner. 

-against-

SI IAEAN/\ DONNELLY. THERESA DON NELY. 
··JOI IN'. LOWE. JOHN DOE and JAN E DOE. 

Respondents. 

-------------· . -----·--. -----------------· -------.. --. -. ·---· ------x 

Present : 

I Inn . Scn.!io Jimenez 
.fudge. I lousing Court 

RECEIVED NYSCEF: 12/28/2021 

Index No. 6l751 / 19 

DECISION AND ORDER 

Ri:citmillll. a:. n:t1uired b~ CPLR § ~~I 9(a l. or the pap1.·rs i:lmsidered in the re\'ie\\ of Petitioner's 
motion tu strike the ddcnses of Respondent ··Jl.lhn .. LO\\ C .ind Respondeot···John .. LO\\·e (.\lotion 
, cq . .:! ). moti,m for summary based on an ::ilkg:ttiuns l1f an inappropriate predicme notices 
( !\fotion Seq. 3 ). and any other relief as the court ma~ find appropriate: 

Papers Numbcrc<l 

Onkr to Sho" Cause .. ............. . . .. .. ............ ..... ........ . 
1olite or Motion <111d Aftida\·its Annexetl .. ........ .. ...... .... . 

Notice or Cross Motion .. ........ . ... ............ ..... ................... . 
/\ nS\.\ering /\flirmations/Affida,·its ... ... ... ......... .............. . . 
Replying ~'\ffomations ...... .................... ........ ....... ....... ... .. 
Exhibits .......... .... ............. ....................... ....... .. ...... ... .... .... . 
Mcmoranc.lum of law ..... .. .............. .... .. ... ........................ . .. 

I !NYSCEF 4-8) 
2 !NYSCEF 10) 
:!. 3 1NYSCEF 10. 11-12) 
3, .+ ( IYSCEF 11-l~. U) 

·1 his is a holdover proceeding \\here Third I hH1si11g Company (petitioner) seeks 

possession of the premises located al 65-82 160111 Street. Apanrncnl 2F. in Flushing. Ne\\ York 

11365 from Shcana Donnelly, Theresa Donnelly. John I.owe. John Doe and Jane Doe 

(n.·spomknts). l'clitioncr. Respon<len1-Shcana Donnelly. Thcresa Donnelly and GAL Nick 

Dc:\l:m.:o li>r ··John .. I.owe all appear by cmmscl in 1his proceeding. The 1wo motions before the 
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court were fully brid~d and argued virtually on December 22, 202 l . Follov<'ing argument, the 

court reserved decision. 

\!lotion to Dismiss Dcknscs 

Petitioner mon:s. pursuant to CPLR ~3211 (b ). to dismiss respondent-Lowe· s answer. 

n:11nely the first six paragraphs as well as the artirmatin~ defense. In order to succeed on a CPLR 

~32 11 (bl motion thl: nH1\ ant has to show that the defenses are '"Without merit as a matter of law 

because they do not apply under the factual cin.:umstances or that they foil to state a defense."' 

Shah ,._ .\ fitra. I 71 :\ D3d lJ7 1 (_-\pp Div 2d Dept. 2019). Petitioner argues that the defenses 

constitute bare kg:il cone I us inns. Respondent counters stating that there are no factual statements 

that could amplit~ the defi.!nscs because the dd;:nS\.'S arc dependent on tht: p!.!tition and predicate 

notices. Petitioner replies that they would nnt hm·c a \\ay to prepare for trial gin~n the lack of 

spccilicity set forth in th<.: anS\\·er. 

The coun a~r<.:es \\'ith respondent \\ith regard to all of the defenses. excepting Paragraph 

6 of the anS\\er. In a situatiun ''here ther<.: is an~ Joubt as to the :l\·ailabilit) of a defense, the 

appellate courts han: found that the dclensc should nnt be dismissed. lld/s Fargo Bank. .1\' .• -.1. ,, 

Rios. 160 AD3d 912 (App Div 2d Dept. 2018). Petitioner has to prove the propriety of the 

predicate notices in their case-in-chief and all nr these dr.:fcnscs rescn·<.: thr.: respondents' right to 

auack this aspect ol'pcti tionct.-s case. In this situation. all of the respondent"s del~nses. excepting 

Paragraph 6. arc challenges to the various prcJicatc notices. Paragraph 6 is not a defense at all. 

merely a restatement of the law and, as such. unnecessary. For that reason. petitioner's motion is 

denied excepting Paragraph 6. which is stricken. 
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ivlolion for Summarv Jutl!.!ment - Prl!dicatc Notice 

Respondent-Lowe moves for summury judgment on the propriety of both predicate 

noticl's. In Lhi: lirst instance. he claims that the notice to cure does not describe incidents which 

could risi: lo the lcn:l L,f an eYictable offense. Secondly. he argues that the notice of tem1ination 

docs not speak as lo any post-cure period facts that would allow the respondent to know that they 

h;:iw not cured the situation. Petitioner opposes stuting that the notices need not h1y their case 

barl' from the ntllset. Respondent replies by alleging that the law mandates that some facts be in 

th\.· ntllicc l,f termination. ~either part~. despitc the C\Hll1s question. raised \\'hether monmt had 

the stanJing to ;:isscn these claims as <1gains1 prcJic<HC notices which he may not be entitled to 

recci\ e . . \ ;;such. the C\)Llrt need not anal) /.e thi s issue. A motion for summary judgml!nt requires 

that thl'rl' be mi focts in disputt' for a limling 011 Lhl' la\\ . CPLR *3212. 

The nn1rt agrees with petitioner that the~ nel'd 1101 lay bare their case. but 

not'' ithstanJing. that fact. respondent argue:- that the allegations do not rise to the lcwl of 

e\·ictablc ofli:nscs becau:>c they are not serious enough or consistent enough. Ho,,e,·er. the 

swndarJ for this t~ pl' or case is not a nuisanc1.: ~tandard. hut rather a breach of substantial breach 

of thl' lease. Petit inner st:ts fo rth the alkg:1tiu11s. '' ith sulfo:il'nt speciticit~. in th1.• notice to cure 

to meet thl.' I\)\\ st:mdard of substantial hreach of lcasl.'. ·1 he branch of tht' motil)ll scl.'king t0 

ui.smis~ ba'.'>ed (lll the appropriateness ()r thl· bl.'haviors al lcged is denied. 

Sl'l'ondly. respondent argues that the 111>1kc 1lf tl'rmination docs not SH.Ile enough facts 

after the e~pira1ion of the notice to cure to maintain ;1 hnldowr. The court :igrees with 

respnmknt. !hen: is no factual allegation that the course or conduct complained of continued 

hcyontl the c:ure period. lhc notice of 1cnnina1ion itsd r only states that the respondent "failed to 

com pl~ "iLh the :\otil'c to Cure dated f\ htrch I 9. ::?O I 9. a copy is annexed hereto tog.ether with 
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th1.• AlliJ~n· it o f Sen·ice. "hich is intorpor::i ted herein:· See Notice o f Tenn ination dated April 

~5. 2t)] 9. The second department has slatc<l clearly that a termination notice is defective ,.,·hen it 

foi ls 10 allege that defaults specified in the notice tO cure. which were curable, had not been 

cur1.·d during the cure period. J 1-6-: Astoria Corp. 1: Landoiro. 5~ Misc.Jd 13 1 (A)( App Term 2d 

Dq)I. 211
J. 11 '11 and l31

h JuJ Di:.ts. 2017 ). Petitioner wants the court to infer that the beha,ior had 

CClrHinucJ after the da1e llf thl.' cure p..:rind. I lt"l\\e,·er. the coun can do that no more than it can 

maJ...c ;.rn analogous substanti\ I.' lkt..:rmination 1hat moneys ' ' ..:re paid in a nonpayment because 

lhl.' O\\ n..:r Jid not bring a 1wnpaymcn1 during the time period "h1.·rc money was owed. 

l'lh: i.:ourt also 111.,111.·!> that pctitioncr·s nmice to cure attempts to pkad in the aJtemati ve. 

bo1h th:ll the heh:n ior should he cured and that the behaYior is an uncurabk nuisunce. This is 

renni 11~J b~ stawte and case 1~1" . CPLR rw 1..i: Rockaway Om: ( ·u. 1: Cal(!/. 19..i Misc.2d 191 

(Arp Tam 2J Dep1. 2002 J. I lime\ er. "hik this pleading altcmcHiw or h::- pothetical theories is 

c k~rl::- :illo" c>d h~ l:l\\. it must :ti l(l\\ the respondent a clear directi , .e o r''' lrnt tn do in order to 

;n oiJ litig:ition. In other \\tirJs. not ices must he .. clear. unambiguous anJ uncqui\Ocal .. S.-lAB 

Emerpri.'I!·' · Ille 1: Bt!ll. 198 A.D.2d 342 (.•\pp Oh· 2"d Dept.. 1993 ): Ellfrkmy Really Corp. 1: 

///)/' 86 5.'pu11sor Corp .. 161 A 0 2d 238 (App Div l '' Dept., 1990) . In the instant notice of 

term ination. which incorporates the notil'c to cure. two successive clauses state both that the 

bl.'ha' ior mus t be cured and that the tnrner does not think the behavior is cur:ihle and may 

tl.'rminatc the tenancy nonethckss. f\ reasonable tenant could interpret this as a confusing 

din:cti,·e. This \\'Ould make the no tice to cure n mere formality. which the couns ha,·e not 

allo" ed. I few-Burg Realty 1: .\foceri110. 163 M isc.2d 639 (Civ C t Kings Co. 1994 ). Under a test 

o l' reasonableness under the a ttendant circumstances, the problem s1 with the predicate notice, 

: The court does not consider the issue of a conditional limitation as neither party brought forth the argument 
and/or presented the lease for court analysis. 
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bo1h as mailers or" 1<:1w. mandatt: that the court grant 1his motion. As such. 1he second branch or 

pcti1ioner·s mot inn is granted. While the court. in the interest of fairness. is hesitant to dismiss 

this l\\ll-~ car old proceeding on the e\·e of trial Jue to a deficiency in the predicate notice. the 

tkb~ in bringing fornard this argument mus1 he \\cighcd agains1 the capacity of the movant. as 

\\di as the extrnl)rdinary siruation of the tragic glohal pandemic. Though not done lightly. in this 

casl'.. the cour1 finds the equities lay \\'ith 1ho..: movant. The part of the motion seeking to 

disqualil) thl· nnti cc of termina1ion is granted . 

l\.·1i1iona·~ motil1n is granted in part and dcnic:J in part. The part of the motion seeking w 

Ji'.'>tniss r::iragr.1ph 6 nf' tlw mm ion i:-. grantcJ ..... it j.., ·' r.::-lall'lllCllt of !he law. The motion i:-: 

d1.:nicd as In thi: rest 11f the paragraphs as the~ 11ll'rcl~ chalkngc aspects of petiti~mer·s prima 

the.: notice.: in 1hc.: same.: ""a) n gcnernl dc.:nial '"ntlJ. Rcsp\lndc.:nt ·s c.:ross-nwtion is denic.:J in pan 

and grantl!<l in parl for the reasons set forth a~O\ c.: . I h1.: prnc.:c.:c.:ding is dismiss~d. The dc.:rk is 

inslrU<:tc.:d to c.:nter a judgment or dismissal in t:I\ \l)' nr till.' fl'Spondl'lllS This rnnstitUl\.'S the.: 

lkcisi\ln anJ Order of the Coun. 

Datc.:J: Dec.:c.:mber :!R. 20:! 1 
Qucl'ns. ~C'' York 
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To: Sontag & Hyman, P.C. 
Attn: Bruce Sontag, Esq. 

165 Roslyn Road 
First Floor 

Roslyn Heights, New York 1153 7 
bsontag@sontag-hyman.com 
Attorneysf(>r Petitioner - Third Housing Company 

New York Legal Assistance Group 
Attn: Mi Chau. Esq[. 

I 00 Pearl Street 
J 9111 Floor 

New York. New York I 0004 
mchau·'CYnylag.org 
Arrornep·for Re(>pondent - Theresa Donnelly 

JASA Legal Services for Elder Justice 
Altn: Sian Azzinari. Esq. 

97-77 Queens Boulevard 
Suite 600 

Queens, New York 11 374 
sazzinari·'@jasa.org 
Atlorneys.for Respondenr -Shecma Donnelly 

Legal Aid Society 
Attn: Kenneth Schaeffer. Esq. 

120-46 Queens Boulevard 
Kew Gardens, New York 11415 
hds~hneflcrr</ leua l-aid.lirg 
Atlorneys.for Re.\pondenr - Nicola De Marco GAL.for "John Lowe " 
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