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While not nearly as bombastic in tone as the criticism levied in
the popular press, Donohue and Levitt’s article also drew forceful
criticisms within the academic literature. In an unpublished paper,
John Lott and John Whitley suggest that legalized abortion legali-
zation might paradoxically lead to more single parent families, lim-
iting the amount of investment made in the children in those
families.” This relative depravation would be expected to increase
the likelihood that those children will engage in criminal activities
once they reach late adolescence.® This effect will counteract
some of the reduction in crime generated by fewer unwanted chil-
dren that is hypothesized by Donohue and Levitt.8! Thus, the net
effect of legalizing abortion on crime rates would be ambiguous.

Lott and Whitley draw their hypothesis from earlier work co-
authored by Nobel Laureate George Akerlof.?? In a 1996 article,
Akerlof, along with Janet Yellen, and Michael Katz, argue that the
legalization of abortion (as well as the introduction of effective ex
ante birth control) has significant effects on the market for mates.*?
If some women are willing to have abortions in the event of an
unwanted pregnancy, they have a competitive advantage in the dat-
ing market, since they can offer sexual services at a lower expected
price (i.e., there is no expectation that the man will be held respon-
sible in the event of a pregnancy).®** Women who are unwilling to
have abortions, must either drop out of the market or offer sexual
services with a lower expectation that the man will help support the
woman and child in the event of an unplanned pregnancy.®> In a
world where abortion is unavailable, all women are competitive
equals along this dimension, allowing each to leverage sex for the
promise of marriage and/or support in the future.®® Once abortion
is introduced, those unwilling to have an abortion are less able to

79. John R. Lott, Jr. & John Whitley, Abortion and Crime: Unwanted Children and
Out-of-Wedlock Births, YALE Law ScHooL PROGRAM FOR Law, EconoMics, AND
PusLic PoLicy 2, 4 (May 16, 2001), available at http://lsr.nellco.org/yale/lepp/papers/
254. A large body of research suggests that children raised in single parent families
and children raised by a parent and a step parent have systematically lower educa-
tional outcomes relative to children raised in a traditional nuclear family. See, e.g.,
Donna K. Ginther & Robert A. Pollak, Does Family Structure Affect Children’s Edu-
cational Outcomes?, NaT’L BUREAU OF Econ. REs. 22 (Apr. 2003), available at http://
www.nber.org/papers/w9628.

80. See Donohue & Levitt, supra note 65, at 381.

81. Id.

82. See Akerlof, et al., supra note 7.

83. See id. at 281.

84. See id. at 290-96.

85. See id. |

86. Id. at 299.
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secure such a promise and are more likely, on the margin, to be left
as single mothers.®’

As an empirical matter, Lott and Whitley’s major criticisms of
Donohue and Levitt’s work focus on the latter’s choice to assume
that the abortion rate prior to legalization in a given state is zero
and their failure to disaggregate crime rates by the age of the of-
fender.®® Lott and Whitley indicate that the data suggest that abor-
tion rates were relatively high prior to legalization in many states,
with some non-legalizing states exhibiting higher abortion rates
than the early legalizers.®® In replicating Donohue and Levitt’s re-
sults using available data on pre-legalization abortion rates, Lott
and Whitley find that the estimated size of the abortion effect on
crime drops significantly when the zero illegal abortion assumption
is dropped.*®

Perhaps more central to Lott and Whitley’s criticism is the age
aggregation. They suggest that if abortion legalization drives the
reduction in crime during the 1990s, decreases should first be ob-
served in crimes committed by younger individuals, and the de-
crease should only spread to crimes committed by older individuals
as time passes.” To examine this, they use data from the FBI’s
Supplemental Homicide Report to break up the state homicide
- rates according to the perpetrator’s characteristics, specifically his
or her age.”> Once homicides are linked to the perpetrator’s age,
Lott and Whitley do not find support for the hypothesis that legal-
izing abortion lowered crime in the 1990s.°> They do not find the
reductions occurring first in the youngest age groups, but rather
they observe reductions in the older groups first, and in some spec-
ifications, they actually find homicide rates among the youngest
perpetrators rising just when Donohue and Levitt’s argument sug-
gests they should have fallen.*

Along the same lines as Lott and Whitley’s criticisms, Ted Joyce
also focuses on comparisons of arrest rates and homicide rates be-
tween cohorts that were exposed to legalized abortion and those

87. See id.

88. Lott & Whitley, supra note 79, at 9.
89. Id. at 6.

90. Id. at 10.

91. Cf. id. at 15.

92. Id. at 9-11.

93. Id. at 10.

94. Id. at 15.
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that were not.>> Finding no consistent evidence that abortion legal-
ization is causally linked to crime, Joyce concludes that Donohue
and Levitt’s analysis suffers from omitted variable bias, specifically
a failure to account for changes in crack use.®® He also criticizes
Donohue and Levitt’s assumption that pre-legalization abortion
rates were zero.”’

Joyce suggests that the evolution of crack markets present an
important confounding factor in explaining the variation in crime
rates from the late 1980s through the 1990s.°® With respect to
abortion, the fact that crack emerged in New York and Los Ange-
les, two of the five states treated as early legalizers, is particularly
troublesome.”® Controlling for this crack effect at the state level is
difficult since it appears as though there was significant variation in
the development of crack markets between various cities, thus
neither yearly fixed effects, state fixed effects, or state specific
trends sufficiently control for the crack effect.’®® Joyce proposes a
novel control strategy of comparing homicide rates and arrest rates
for pre- and post legalization cohorts within a given state.’®® This
strategy obviates the concern of omitted variable bias and mea-
surement error in pre-legalization abortions. Interestingly, Joyce
did not find consistent decreases in homicide or arrest rates for the
cohorts exposed to legalized abortion, relative to the unexposed
cohorts.’®? In fact, in some comparisons, he actually finds relative
increases.'®

Unlike the Lott and Whitley paper,'® Joyce’s research induced a
formal reply from Donohue and Levitt, who responded to what
they saw as Joyce’s five major criticisms of their work.!®> Regard-
ing Joyce’s objection to their assumption of a zero illegal abortion

95. See generally Joyce, supra note 34 (comparing changes in homicide and arrest
rates for cohorts born before and after the legalization of abortion to changes in crime
in the same years among similar cohorts who were unexposed to legalized abortion).

96. See id.

97. See id. (manuscript at 21, on file with author).

98. See id.

99. Id. at 6-7.

100. See id. at 5.

101. I1d. at 12-13.

102. See id. at 1.

103. Id. at 20.

104. Lott & Whitley, supra note 79. Interestingly, according to Lopez, Levitt re-
ferred to Lott and Whitley’s paper as “garbage.” Lopez, supra note 77.

105. John J. Donohue III & Steven D. Levitt, Further Evidence that Legalized
Abortion Lowered Crime: A Reply to Joyce, NAT'L BUREAU oF EcoN. REs. (Feb.
2003) [hereinafter Donohue & Levitt, Reply to Joyce], available at http:/fwww.
nber.org/papers/w9532.
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rate, Donohue and Levitt argue that this actually biases their re-
sults against their hypothesis.’® Donohue and Levitt assume that
states with high rates of legal abortions also have high rates of pre-
legalization abortions, and suggest that their assumption of zero
pre-legalization abortions systematically overstates the increase in
abortions after legalizations.'”” According to them, this unambigu-
ously biases their abortion coefficient toward zero, which implies
that the true effect of abortion on crime is even larger in magni-
tude (i.e., a larger decrease in crime associated with abortion) than
their estimate.'® Joyce counter-argues that the direction of this
bias is ambiguous, as it depends upon the relative magnitudes of
two components: 1) the necessarily positive sum of the variance of
pre-legalization abortion rates and the variance of Donohue and
Levitt’s estimate of pre-legalization abortion rates of zero minus
the true pre-legalization abortion rate; and 2) the necessarily nega-
tive covariance of the true pre-legalization abortion rate and the
difference between Donohue and Levitt’s estimate of zero and the
true abortion rate.!® Without more information, it is not possible
to determine the sign generated by adding a positive and a negative
number, which implies that we cannot rule out the possibility that
Donohue and Levitt’s estimates are biased upward because of their
assumption of zero pre-legalization abortions.

The second point made by Joyce, to which Donohue and Levitt
respond, deals with Joyce’s finding that the abortion effect does not
show up in crime rates covering the period 1985-1990; it is only
apparent beginning in 1991.1'° Joyce’s conjecture is that if the
abortion correlation were causal, it should also be apparent in the
earlier period.!! To this claim, Donohue and Levitt suggest that
crack-related crime during this period was concentrated in Los An-
geles and New York and this confounding effect, for which little in
the way of solid data exists allowing researchers to control for it,
swamps any existing abortion effect.!'? To support this claim, they
present data on drug-related homicides, showing that the gap be-
tween early legalizing states and other states peaks in 1990.}** Fur-

106. Id. at 6.

107. Id.

108. Id.

109. Joyce, supra note 34, at 25-26 n.3 (forthcoming 2004) (manuscript on file with
author).

110. Id. at 26-27 n.7.

111. Id.

112. Donohue & Levitt, Reply to Joyce, supra note 105, at 13-16.

113. Id. at fig.3.
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ther, they point to Joyce’s own analysis showing that an abortion
effect is apparent in the 1985-1990 period for property crimes.'*
They argue that since crack is generally recognized to have led
mostly to violent crime, as opposed to property crime, this provides
indirect evidence that the crack confound is to blame for the abor-
tion effect not showing up generally in the 1985-1990 crime data.''?

Donohue and Levitt also claim that the crack phenomena is to
blame for Joyce’s failure to find significantly lower crime rates,
during the 1985-1990 period, for individuals from early legalizing
states who were exposed to legal abortion relative to individuals
from those states who were born just before legalization.'’¢ Using
homicide data, as opposed to the generalized arrest data used by
Joyce, Donohue and Levitt show that if a longer window is ex-
amined for these cohorts, a significant reduction in crime is ob-
served for the exposed group relative to the unexposed group.''’
Joyce limits his study to a shorter window because the arrest data
are not broken down by specific age of the perpetrator, beyond the
age of twenty-four. Thus, it is not possible to separate arrests for
the exposed versus the unexposed past 1990 while the homicide
data used by Donohue and Levitt do allow for such separation over
a longer time horizon. This data limitation makes it impossible to
fully evaluate Joyce’s criticism in light of Donohue and Levitt’s
crack explanation. Their argument, however, does seem to be sup-
ported when applied to the homicide rate.

Joyce’s fourth criticism, to which Donohue and Levitt reply, in-
volves Joyce’s finding that in national time series data from which
early legalizing states were excluded, there is no significant reduc-
tion in crimes committed by individuals born after national abor-
tion legalization in 1973, relative to the cohort born before
legalization.!'® Donohue and Levitt’s main objection to this criti-
cism is that it does not differentiate on the basis of relative accessi-
bility of abortions, which, they claim varied widely by state.’'® For
example, they point out that while Kansas had 414 abortions per
1000 live births in 1973, none were reported in Louisiana or North
Dakota during that year.!® They argue that a more appropriate
analysis would look at intrastate differences between exposed and

114. Id. at 15-16.
115. Id. at 15.
116. Id.

117. Id.

118. Id. at 19.
119. Id. at 20.
120. Id.



772 FORDHAM URBAN LAW JOURNAL [Vol. XXXI

unexposed cohorts, and they present some evidence for an abor-
tion effect using such a specification.'?!

Joyce’s last criticism addressed by Donohue and Levitt is the
claim that early legalizing states continued to exhibit greater reduc-
tions in crime relative to later legalizing states, even after the abor-
tion effect should have shown up in those states as well, made it
impossible for any observed abortion effect to be causal.’** That is,
if legalization per se decreases the incidence of unwanted births,
and therefore leads to the eventual decrease in crime hypothesized
by Donohue and Levitt, we should expect the later legalizing states
to catch up. Donohue and Levitt argue, however, that legalization
per se is not all that matters, since access still varies under a fully
legalized regime.'?® Thus, they use an abortion rate measure to
identify the abortion effect on crime, and thereby argue that
Joyce’s focus on a binary legalization measure misspecifies the true
relationship between abortion access and crime.'**

It is interesting to note that, implicitly, Joyce is seeking a diver-
gence/convergence relationship in crime between early legalizers
and late legalizers like that identified in the article on abortion le-
galization and sexual behavior by Klick and Stratmann.'?> It might
be instructive to consider why such a relationship exists in Klick
and Stratmann’s analysis of STD rates, but why no such relation-
ship exists for crime. One possibility is that, for Klick and Strat-
mann’s moral hazard argument to work, it is not strictly necessary
that individuals have easy access to abortion, just that they believe
they have easy access to abortion. That is, in evaluating the costs
of sexual activity, knowing that abortion is legal might imply
enough of a decrease in subjective expected cost to induce an indi-
vidual to decide to have risky sex while he might have made a dif-
ferent decision if abortion were illegal. For Donohue and Levitt’s
argument, however, the individual must actually be able to obtain
an abortion to avoid an unwanted birth, if we are to expect any
effective change in future crime rates. Thus, in relative terms, ac-

121. Id. at 19-22.
122. Id. at 22.

123. Id. at 22-23.
124. Id. at 22-24.

125. See generally Klick & Statmann, supra note 21 (discussing the relationship be-
tween early legalizing states and the rate of the spread of sexually transmitted
disease).
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tual access is more important in the crime context, whereas ex-
pected access drives the sexual behavior relationship.'2¢

Unfortunately, Donohue, Levitt, and Joyce are correct in their
misgivings about the others’ use of a given abortion measure. It is
undeniable that access to abortion is not homogenous across the
states after legalization, implying that regressions using a binary
legalization variable to capture access will necessarily generate bi-
ased results. It is unlikely we can know the direction of that bias
much less its magnitude. On the other hand, using a measure of
the number of abortions performed, even if we had perfect data on
illegal abortions, will lead to a simultaneity problem. That is, how
many abortions performed will be a function of a host of variables
that could also be important in determining the crime rate. For
example, if income or education are important determinants of the
abortion rate and they also are important determinants of the like-
lihood that children will engage in criminal activities, any regres-
sion focusing on abortion rates will conflate the effects of parental
income and education. This then limits our confidence in the
causal interpretation of the abortion effect, both in terms of direc-
tion and magnitude.

Recognizing this tension, Joyce does investigate an intermediate
abortion index.'?” He divides the states into two groups, those with
abortion rates above the national 1973 median and those below,
comparing the eventual crime differential.’>® Joyce hypothesizes
that if there is a causal relationship between abortion access and
future crime, he should observe that crime decreases more for the
states in the high abortion group, however he finds no evidence of
this.'*® In effect, this analysis allows for more variation in the pol-
icy variable than a simple legalization variable does, while still miti-
gating the simultaneity problem inherent in using abortion rates to
identify the effect on crime.

It is unlikely that we will get a conclusive direct answer with re-
spect to the other major argument of whether it is possible to use
existing data to separate an abortion effect from other factors, such

126. Of course, we would expect there to be a significant, though not perfect, rela-
tionship between expected access and actual access.

127. Joyce, supra note 34, at 3.

128. Id.

129. Id. at 21-22. Joyce does not include the results in his paper, but will provide
them on request. He is currently working on a paper examining the low/high abortion
differential, extending the analysis into quartiles in addition to halves.
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as crime." Indirect evidence, however, might be very useful. If
Donohue and Levitt’s argument that the reduction of “unwanted-
ness” will lead to the birth of fewer individuals with relatively low
human capital investments made in them by their parents, and this
reduction will lower the incidence of future behavior that is costly
to society, we should see this effect with respect to non-criminal
behavior as well. For example, because there appears to be a
strong relationship between a teenager girl’s sexual and fertility ex-
periences and family characteristics that relate to wantedness, in-
cluding educational investment, communication, and the mother’s
own teenage fertility history,’ it should be possible to examine
the Donohue and Levitt hypothesis by looking at teenage preg-
nancy differentials between individuals in the cohorts that were ex-
posed to legalized abortion versus unexposed cohorts.’*> Along
those same lines, STD rates among teenagers might be a useful
dependent variable to examine. While it still would not be possible
to overcome the problems identified with both abortion access
measures, these measures of socially costly behavior would not be
affected by the crack period in the way that crime is. If these be-

130. See generally Ted Joyce, Further Tests of Abortion and Crime, NAT'L BUREAU
of Econ. REs. (March 2004) (providing some additional evidence that the Donohue
and Levitt argument does not fit the cross sectional variation in the data, and follow-
ing up on the Lott and Whitley suggestion that if abortion were driving the crime
decrease, the drop should have shown up when the first exposed cohorts entered their
late teens and early twenties, but he finds no evidence of this). Joyce also argues that
there should have been a larger abortion effect on the black crime rate, since abortion
legalization had a larger effect on black fertility, but he finds no such differential
crime effect. Id. at 16-19. Lastly, by comparing homicide rates by single year of age
of the perpetrators, Joyce does not find that homicide rates dropped for those perpe-
trators exposed to abortion relative to older perpetrators. Id. at 20-21. He argues
that this result is particularly powerful because older adults were significantly less
affected by the rise of crack in urban areas. Id.

131. See, e.g., CHERYL D. HAYES, RiSKING THE FUTURE: ADOLESCENT SEXUALITY,
PREGNANCY, AND CHILDBEARING Ch. 4 (1987).

132. See generally John J. Donohue, et al., The Impact of Legalized Abortion on
Teenage Childbearing, NaT’L BUREAU oF EcoN. Res. (June 2002) (investigating the
lagged effect of legalized abortion on the pregnancy rates of teens who were exposed
to legalized abortion and those who were not, suggesting that this abortion effect
accounts for half of the decrease in teen childbearing observed in the 1990s and all of
the decrease observed among unmarried teens), available at http://www.nber.org/
~confer/2002/si2002/levitt.pdf. These results, however, are subject to many of the
same criticisms levied against the Donohue and Levitt crime papers. Additionally,
some of their estimates raise questions of plausibility, specifically, they find that the
lagged abortion effect (i.c., legalization) has a larger effect on teen pregnancy in year ¢
than does the abortion rate in year ¢-1.
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haviors confirmed the basic thrust of Donohue and Levitt’s hy-
pothesis, Joyce’s criticisms would have less bite.'*

Though not in the same direct line of inquiry as that laid out by
Donohue and Levitt, Marianne Bitler and Madeline Zavodny ex-
amine the effect of abortion access changes on a specific category
of crime—child abuse.’®* Much like Donohue and Levitt, Bitler
and Zavodny speculate that aborted babies are not a random draw
from the population of conceived children.'* Instead, abortion is
likely to be systematically related to wantedness.'*® Citing evi-
dence that unwanted or unplanned children are more likely to be
the victims of abuse,'® Bitler and Zavodny hypothesize that in-
creasing abortion access should lead to less child abuse.'*®

To test this hypothesis, they examine annual state-level data
from the American Humane Association and the National Com-
mittee to Prevent Child Abuse for the period 1976-1996, focusing
on abortion legalization, Medicaid funding restrictions, parental in-
volvement laws, and mandatory waiting periods as their measures
of abortion access.'®® Though these data suffer from significant
limitations, such as measurement error owing to the fact that abuse
is likely not reported in all cases in which it occurs and the fact that

133. See generally Kerwin Kofi Charles & Melvin Stephens, Jr., Abortion Legaliza-
tion and Adolescent Substance Use, NaT’L BurReau oF Econ. Res. (Sept. 2002)
(presenting some indirect evidence in favor of the Donohue and Levitt hypothesis),
available at http://www.nber.org/papers/w9193. They show that individuals in the co-
horts that were exposed in utero to legalized abortion were much less likely to use
controlled substances relative to individuals conceived and born before abortion was
legalized. Id. at 14. Specifically, Charles and Stephens focus on survey data on
whether an individual has ever used marijuana, cocaine, heroin, or amphetamines and
whether the individual has used any of these substances during the past 30 days. Id.
at tbl.2. They also examine the data excluding marijuana. Id. at 9. They find a large,
statistically significant effect of abortion exposure in both the “ever used” data and
the “used in last 30 days” data (on the order of a 15 percent reduction in likelihood).
Id. attbls. 1 & 2. The results appear to be very robust to many specifications, includ-
ing using birth rate variation to identify the effect of a change in abortion access
(rather than de jure legalization). Id. at tbl.5. This evidence is consistent with the
wantedness hypothesis advanced by Donohue and Levitt. See Donohue & Levitt,
Legalized Abortion, supra note 65.

134. Marianne Bitler & Madeline Zavodny, Child Abuse and Abortion Availability,
92 AMm. Econ. Rev. 363, 363-67 (2002).

135. See Bitler & Zavodny, supra note 134, at 363-66.

136. Id.

137. Susan J. Zuravin, Unplanned Pregnancies, Family Planning Problems, and
Child Maltreatment, 36 FaMiLY RELATIONSs 135, 135-39 (1987).

138. Bitler & Zavodny, supra note 134, at 363-366.

139. Id. at 364. The researchers use a fractional variable measuring the proportion
of the year a given policy was in effect. This mitigates some of the temporal aggrega-
tion problems that arise when a mere 0-1 policy dummy is used to analyze abortion
policies. Id. at 365-66.
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there are likely to be some spurious reports, this data is the best
available information on state-level abuse patterns. Bitler and
Zavodny find that legalization significantly lowered the incidence
of child abuse for the cohort of children who were conceived after
legalization occurred.'*® Surprisingly, their results suggest that pa-
rental consent or notification laws were associated with lower rates
of abuse.’*! While this does not accord with the “wantedness” hy-
pothesis, it does make sense in the light of other research sug-
gesting that parental involvement laws do lead to lower teen birth
rates.'*? Requiring parental involvement mitigates or counteracts
the moral hazard associated with increased abortion access, induc-
ing teens to either engage in less sex or to be more likely to use ex
ante birth control, thereby reducing the number of teen
pregnancies. Presumably, this result is driving the parental in-
volvement law effect in Bitler and Zavodny’s analysis, since these
laws would not bind for older mothers.

These opposite effects of legalization and parental involvement
laws on child abuse rates further underscore the ambiguities that
exist in the Joyce, Donohue and Levitt’s debate. While the legali-
zation result supports Donohue and Levitt’s wantedness argument,
the negative effect of involvement laws suggests that Joyce’s en-
dogeneity of sex argument is empirically important. Unfortu-
nately, the dearth of data on child abuse keeps us from providing
strong indirect evidence, one way or the other on the larger issue of
the relationship between abortion access and general crime
statistics.

III. ABORTION ACCESS AND OPPORTUNITIES FOR WOMEN

A third aspect of abortion legalization that economists have
studied is its effect on opportunities for women, specifically educa-
tional opportunities and labor market effects. The rationale be-
hind why we would expect abortion access to affect opportunities
for women is clear. Unplanned pregnancy, especially if it occurs
during the teenage or young adult years, is likely to disrupt a wo-
man’s education, potentially leading to adverse consequences later
on, as the woman attempts to enter the labor market.

Although the negative relationship between teenage mother-
hood and educational attainment and income levels has been well

140. Id. at 365.

141. Id. at 366.

142. Thomas J. Kane & Douglas Staiger, Teen Motherhood and Abortion Access,
111 Q. J. Econ. 467-506 (1996).
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documented for quite some time,'* it is not completely clear that
the relationship is causal. For example, there is some evidence that
teenage childbearing is related to family characteristics that are
also important determinants of educational attainment and eco-
nomic success.!* Also, even beyond potentially quantifiable con-
trols, there are presumably a host of unobservable (and inherently
unquantifiable) personal attributes that affect both an individual’s
likelihood of getting pregnant as a teen and an individual’s eco-
nomic success. These attributes could include judgments about
risk, subjective discount rates, moral and ethical beliefs, and the
like.

The legalization of abortion represents a natural experiment
through which researchers can potentially separate out the effect of
having an unplanned child from the statistically uncontrollable fac-
tors discussed above. If women can now more easily choose to
have a baby or not, every birth is in essence “planned,” at least ex
post. Joshua Angrist and William Evans use this abortion-induced
shock'® to teen fertility to isolate the causal effect of teenage
childbearing on educational and labor market outcomes.'*® An-
grist and Evans find that abortion legalization led to large reduc-
tions in teenage fertility for black women and a more modest
reduction for white women, though they do find that abortion le-
galization did significantly lower the marriage rate for the white

143. See, e.g., Sandra L. Hofferth & Kristin A. Moore, Early Childbearing and
Later Economic Well-Being, 44 Am. Soc. Rev. 784-815 (1979).

144. See, e.g., Arline T. Geronimus & Sanders Korenman, The Socioeconomic Con-
sequences of Teen Childbearing Reconsidered, 107 Q. J. Econ. 1187, 1187-1214 (1992).
In that study, the authors examined pairs of sisters who had different timing of their
first birth (i.e., one had a child while a teenager, while the other one waited until later
to have a child) and found that family background (which is controlled for in the sister
pairs) has a significant effect on economic outcomes, and the inability to control suffi-
ciently for background biases most estimates of the effect of childbearing on eco-
nomic outcomes. Id.

145. Technically speaking, the authors use reduced form OLS models for most of
their analyses and an instrumental variables model to examine the robustness of the
OLS resuits for the effect of teenage childbearing on black educational and labor
market outcomes wherein they use an interaction between year and state of birth (i.e.,
effectively an indicator of exposure to legalized abortion) to instrument teenage fertil-
ity for the individuals in the sample. They then use the instrumented fertility measure
in regressions measuring the effect of childbearing on education and economic status
variables. They find that the OLS estimates are biased downward slightly. Joshua D.
Angrist & William N. Evans, Schooling and Labor Market Consequences of the 1970
Abortion Reforms, Nat’L BUREAU oF Econ. REes. (January 1996), available at http://
www.nber.org/papers/w5406.

146. Id.
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teens in the sample.!*” While it turns out that abortion legalization
did not lead to significant improvements in educational or labor
market outcomes for white women, black women exhibited signifi-
cant gains in both categories as a result of legalization.'*® Specifi-
cally, Angrist and Evans find that the likelihood of a black woman
graduating from high school decreases by about twenty-five per-
cent per out-of-wedlock child born.'® They find an effect of simi-
lar magnitude if they examine college entrance likelihood.”>® They
also find a negative effect between having out-of-wedlock children
and employment rates and income levels.'>

A recent working paper by Sonia Oreffice suggests an alternate
channel through which abortion legalization improves women’s op-
portunities. Using a family bargaining model, she makes the argu-
ment that by giving women control over their fertility, their relative
bargaining position in their families grows stronger.'>> Using data
from the Panel Study of Income Dynamics for the period 1970-
1979, she tests this hypothesis by examining the effect of abortion
legalization on married women’s labor supply, relative the labor
supply of married men, other married women who were past their
fertile years, and unmarried men and women.'>* She finds that fer-
tile married women reduced their labor supply significantly as a
result of abortion legalization, while married men increased
theirs.!>* There was no significant change in any of the other com-
parison groups, implying that the bargaining position of fertile
married women did improve as a result of legalization.'>

This suggests an interesting dichotomy when compared to
Akerlof, Yellen, and Katz’s model.’>® Specifically, the availability
of abortion lowers the bargaining power of unmarried women,
making them less able to demand support and marriage promises
in return for sexual services.!”” This contrasts with Oreffice’s
model which implies that abortion availability improves the bar-

147. Id. at 19.

148. Id. at 20.

149. Id.

150. Id.

151. Id. at tbl.7.

152. See Sonia Oreffice, The Legalization of Abortion and Women’s Bargaining
Power in the Household: Evidence from Labor Supply (Dec. 2003), available at http://
home.uchi cago.edu/~soreffic/abortion.pdf.

153. Id.

154. See id.

155. See id.

156. See Akerlof et al., supra note 7.

157. Id. at 279-80.
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gaining power of married women who can use their control over
fertility decisions to extract concessions from their husbands.!*®
While each of these hypotheses is extremely provocative, both
need more empirical support to be entirely convincing. They do
suggest, however, that there might be heterogeneity in the welfare
effects of increased access to abortion for women, depending upon
the characteristics of the individual.

IV. PuBLIC FINANCE EFFECTS OF ABORTION LEGALIZATION

Although this article has already viewed a number of topics that
have significant implications for public expenditures, such as the
health costs associated with treatment for STDs (which are borne
disproportionately by public clinics) and the direct and indirect
costs of crime, there are a number of other studies that have ex-
amined the relationship between government spending and varia-
tion in abortion access.

One of the most interesting and powerful examples of these
studies is a paper by Jonathan Gruber, Phillip Levine, and Douglas
Staiger that examines the question of how much public money is
saved when certain children are not born.'®® Drawing on the same
intuition as the Donohue and Levitt work on crime, Gruber et al.
suggest that aborted babies are not a random draw from all
conceptions.'®!

They examine the marginal child,'®? the child who goes unborn
as a result of abortion legalization. The researchers hypothesize
that if there is positive selection, women will directly or indirectly
choose abortion to avoid bringing a child into an unfavorable envi-
ronment, which improves the average living standards of the chil-
dren who are born.'*> On the other hand, negative selection would

158. See Oreffice, supra note 152.

159. For example, in Oreffice’s analysis, it is not possible to determine whether a
woman is fertile or not (or, on a related note, whether the couple had any intentions
of having children, or variations in the use of birth control which also tends to put the
woman in control of the fertility decision), so she must rely on age proxies. It then
becomes difficult to separate bargaining power effects from cohort effects. Id.; see
also Akerlof et al., supra note 7. Regarding empirical work, the effect is only demon-
strated in aggregate time series, which also limits the ability to separate policy effects
from other correlated effects. See Oreffice, supra note 152.

160. Jonathan Gruber, et al., Abortion Legalization and Child Living Circum-
stances: Who Is the “Marginal Child”?, 114 Q. J. Econ. 263, 263-91 (1999).

161. Id.

162. Id.

163. The improvement in the average does not arise because the aborted children,
in any sense, would have taken resources away from other children (though Gruber’s
results do suggest that born children will have more resources over the course of their



780 FORDHAM URBAN LAW JOURNAL [Vol. XXXI

imply that relatively well-off mothers will choose abortion, while
lower income mothers will be limited in their access.'®* This fiscal
constraint effect would lower average living standards as the pre-
sumably worse off children will be weighted more heavily in deter-
mining average living circumstances when the children who would
have been born to better off women are excluded from the calcula-
tion because they are aborted.'®

The resolution of the question of which type of selection is tak-
ing place is important in the Joyce versus Donohue and Levitt de-
bate discussed above. In his conclusion, Joyce suggests that any
actual change in selection induced by legalization is likely to have
been negative, since previous research suggests that better edu-
cated, higher income teens and older women, are more likely to
seek an abortion in the event of an unwanted pregnancy.'*® Dono-
hue and Levitt counter Joyce by focusing only on the probability of
the occurrence of abortions, conditional on being pregnant.'®’
Since lower income, less educated women are more likely to de-
velop an unwanted pregnancy, their absolute probability of receiv-
ing an abortion is higher than their higher socio-economic
counterparts, implying that any selection effect will be positive.'®®
In some ways then, Gruber’s results have an indirect bearing on
the abortion and crime debate.

lives because the others are aborted since the aborted children would appear to have
been net drains on society’s resources had they lived). Rather, the improvement in
the average occurs simply because the (aborted) children, who would have been born
into the worst living standards, are not included in calculating the average. See id.

164. Kane & Staiger, supra note 142, 478-504.
165. Id.

166. See Joyce, supra note 34, see also Janet Currie, et al., Restrictions on Medicaid
Funding of Abortion, 31 J. HumaN REsoURCEs 159, 159-88 (1995); Eve Powell-Gri-
ner & Katherine Trent, Socioeconomic Determinants of Abortion in the United States,
24 DEMOGRAPHY 553, 553-61 (1987); Hotz, et al., supra note 58.

167. See generally Donohue & Levitt, Reply to Joyce, supra note 105 (refuting
Joyce’s assertion that there is a negative relationship between abortion and crime).

168. Implicit in this answer to Joyce’s argument is the assumption that legalization
does have a significant effect on access to abortion. If, as Joyce claims, legal abortions
largely replaced illegal abortions, legalization per se will not have an appreciable se-
lection effect. One possibility that goes unexplored by either Joyce or Donohue and
Levitt is that, while legalization might not have had an appreciable effect on aggre-
gate abortion rates, it might have changed the mix of abortions. That is, it could be
the case that individuals differ in their propensity to seek an abortion based on its
legality, with the propensity being correlated with socioeconomic status. Further, if
legalized abortion drove illegal abortion providers out of business, this market shift
could also have important effects on propensity that differ according to socio-eco-
nomic status.
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The Gruber results unambiguously support the positive selection
premise.!®® According to their analysis, the marginal child, had he
not been aborted, would have been sixty percent more likely to
have been raised in a single parent household, fifty percent more
likely to live in poverty, forty-five percent more likely to live in a
household that collects welfare, and forty percent more likely to
die during the first year of life.'’® In the aggregate, they estimate
that this positive selection effect reduced welfare payments in 1980,
the year of the data used in their analysis, by $480 million.’”* Ex-
trapolating their results further, they estimate that had all children
living in 1980 been exposed to legalized abortion, welfare pay-
ments would have been $1.1 billion lower in 1980.17

As discussed above, the research by Klick and Stratmann on
STDs and Donohue and Levitt’s work on crime also suggest signifi-
cant public finance effects. The additional treatment expenses,
borne primarily by public clinics, arising from the increase in STD
rates occasioned by abortion legalization account for between $300
million and $4 billion annually, depending on how broadly their
results can be extrapolated.'”® Donohue and Levitt’s research sug-
gests an abortion-related savings in decreased crime on the order
of $30 billion per year.174

The greatest shortcoming of each of these estimates, however, is
the failure to provide a corresponding estimate on the other side of
the balance sheet, so to speak. As mentioned earlier, this is proba-
bly not possible empirically in the case of STDs, since we are lim-
ited in our ability to evaluate the value of the increase in risky sex
to the individuals whose behavior changes as a result of the abor-
tion-induced moral hazard.'” For the Gruber study, however, it

169. Gruber et al., supra note 160, at 278-90.

170. Id. at 265. Assuming this last result is robust, we would expect this to cut
against Donohue and Levitt’s crime finding, given that a large fraction of the “un-
wanteds” apparently die during their first year and thus would not have grown up to
be criminals. Id.

171. Id.

172. Id. at289. It is interesting to note that these results indirectly refute the thrust
of the point made in Akerlof, et. al., or, at least, suggest that it is not consequential
empirically because the group of women holding out against abortion is relatively
small, implying that the gains to those who would consider abortion more than wipe
out the losses incurred by the hold-outs. Id.

173. Klick & Stratman, supra note 21, at 431.

174. Donohue & Levitt, Legalized Abortion, supra note 65, at 414.

175. We might be able to get a ballpark estimate using contingent valuation meth-
ods, or market prices for prostitution. The problems associated with the former valu-
ation method have been explored in great detail elsewhere. See, e.g., Peter A.
Diamond & Jerry A. Hausman, Contingent Valuation: Is Some Number Better Than
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should be possible to determine what the foregone net tax receipts
would have been for the aborted cohort. It might be the case that
these receipts would have been negligible, but it is an empirical
question. Although a similar analysis for the Donohue and Levitt
study is less obvious, there is a potentially important caveat to their
crime savings estimate. Because many crimes are perpetrated on
individuals in the same class as the criminals, some of the crime
reduction could, in theory, be the result of fewer victims existing
because of abortion. While there are good reasons to assume that
victims are highly substitutable, implying that crime levels are not
determined by the number of targets but rather by the number of
criminals, it is an open question since supply and demand are
jointly determined in this market.

CONCLUSION

The legalization of abortion and subsequent changes in abortion
availability provide numerous “natural experiments” for research-
ers to examine important issues in behavioral science. Applied
econometricians have exploited these experiments to generate a
veritable cottage industry of abortion studies, examining every-
thing from sex to crime. These studies are the source of heated
debates both within and outside of the academic literature, and it is
likely that research in this area will continue to generate provoca-
tive results. Because this literature is fairly technical, however, it
will be difficult for policymakers to draw informed inferences
about abortion law. It is more likely that lawmakers will gravitate
toward the research that supports their pre-existing policy initia-
tives on the subject. Such a situation generates a special responsi-
bility for researchers in this area to be especially circumspect of
their results, and to make pains not to overstate the evidence for
their hypotheses. Otherwise we will rightly be shut out of the abor-
tion policy debate.

No Number?, 8 J. Econ. PERSPECTIVES 45, 64 (1994). The latter method would likely
suffer from large data availability problems. Even the most comprehensive summary
of the data available on prices in the prostitution market indicates substantial gaps.
See Lena Edlund & Evelyn Korn, A Theory of Prostitution, 110 J. PoL. Econ. 184,
190-91 (2002).



