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studies. 8 The results of these studies are problematic, however,
because they fail to take into account certain factors regarding
these interactions, such as people who are less willing to report wo-
men perpetrators79 or the female offenders police chose not to
arrest.

At the sentencing stage of the process, women tend to receive
treatment equal to that of their male counterparts.8 0 The evidence
in some studies lends strength to the argument that before the en-
actment of the Federal Sentencing Guidelines, federal courts were
more likely to give female offenders either probation or lesser
sentences than their male counterparts. 81 Additionally, the dispar-
ity in sentencing practices between state and federal courts demon-
strates the harsh effects of mandatory minimum sentences on
female offenders.8 2 Due to the enactment of the Federal Sentenc-
ing Guidelines, and comparable state sentencing sqhemes, how-
ever, this leniency towards women seems to have disappeared.

Under Congressional orders to produce sex-neutral sentencing
guidelines, the United States Sentencing Commission created
guidelines that "explicitly mandate that sex is not relevant in the
determination of a sentence. '' 83  Despite the good intention to
eliminate invidious discrimination in sentencing, the Federal Sen-
tencing Guidelines appear to play a significant role in the increase
of both the incarceration of, and longer sentences for, female
offenders.84

78. See Parisi, supra note 75, at 208-09 (citing several studies regarding the effect
of gender on the decision-making process at the arrest stage; two of those studies
found the effect of chivalry/paternalism, two found discrimination against women for
inappropriate gender behavior, and one found equal treatment).

79. See Frank H. Julian, Gender and Crime: Different Sex, Different Treatment?, in
FEMALE CRIMINALITY: THE STATE OF THE ART, supra note 66, at 343, 346.

80. See Andrea Shapiro, Unequal Before the Law: Men, Women, and the Death
Penalty, 8 AM. U. J. GENDER Soc. POL'Y & LAW 427, 452 (2000).

81. See Sean B. Berberian, Protecting Children: Explaining Disparities in the Fe-
male Offender's Pretrial Process, and Policy Issues Surrounding Lenient Treatment of
Mothers, 10 HASTINGS WOMEN'S L.J. 369, 373 n.25 (remarking on studies that show a
trend among courts towards lenient treatment of female offenders and directing the
reader to a sampling of these studies); Kathleen Daly, Gender and Sentencing: What
We Know and Don't Know From Empirical Research, 8 FED. SENTENCING REP. 163,
163 (1995) (reviewing the author's earlier research regarding pretrial release and sen-
tencing that showed "sex-effects" with controls for severity and type of offense).

82. See Raeder, supra note 67, at 925 (noting that in 1990, female prisoners consti-
tuted 7.6 percent of all federal prisoners, but only 5.5 percent of state prisoners).

83. Id. at 906 nn.1-2.
84. See Meda Chesney-Lind, Patriarchy, Prisons, and Jails: A Critical Look at

Trends in Women's Incarceration, 71 PRISON J. 51, 55-58 (1991); see also JOCELYN M.
POLLOCK-BYRNE, WOMEN, PRISON, & CRIME 31 (1990).
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III. RACE AND THE INCARCERATION PROCESS

In addition to gender, a female offender's race or ethnicity can
affect her treatment in the incarceration process. For example, the
race of a female offender can negate any lenient treatment she
might have received at different stages of the process. s5 Con-
versely, race may also increase the protective or lenient treatment
given a female offender.86

A. African-American Women in the Incarceration Process

African-Americans in the United States, both female and male,
possess a long documented history of discrimination by the crimi-
nal justice system.87 Currently, African-American women make up
a majority of those incarcerated in both state and federal prisons. 88

In general, African-American female offenders demonstrate many
of the same Zharacteristics as the overall female offender popula-
tion. The majority of offenses committed by African-American
women are nonviolent offenses; these crimes mainly consist of
property, drug, and public disorder crimes.89 In contrast to the to-
tal female offender population, however, African-American female
offenders commonly have less formal education,9° and are more
likely to: 1) come from a single parent family;91 2) head a single

85. See Laurence French, The Incarcerated Black Female: The Case of Social
Double Jeopardy, 8 J. BLACK STUD. 321, 333 (1978) (noting the existence of a larger
proportion of African-American women in the pool of incarcerated females in North
Carolina than African-American men). "Furthermore, a greater proportion of Black
females were institutionalized for victimless crimes, notably drug-related offenses.
Given this profile . . . the Black female offender surely suffers from social double
jeopardy in North Carolina, a state which is usually overprotective of their 'accept-
able' female population." Id.

86. See Holmquist, supra note 6, at 52 ("[b]ecause Latinas are often stereotyped as
passive and obedient, they may be considered ultrafeminine and treated particularly
chivalrously by the police officers and prosecutors.").

87. See Johnson, supra note 5, at 1-36 (giving a brief review of the history of the
interactions between the American criminal justice system and African-American wo-
men, beginning with the colonial period).

88. Id. at 5-6 (noting that the entire African-American population of the United
States is only twenty-nine percent of the total population); see Chesney-Lind, supra
note 47, at 69 (noting that according to the 1998 Bureau of Justice Statistics study,
forty-six percent of the nation's female prisoners are African-American).

89. See Johnson, supra note 5, at 42 (citing a study in JAMES AUSTIN & JOHN

IRWIN, NAT'L COUNCIL ON CRIME & DELINQUENCY, WHO GOES TO PRISON (1990)).
90. See Laurence French, A Profile of the Incarcerated Black Female Offender, 63

PRISON J. 80, 80-87 (1983) (stating that the results of studies from the 1980s show that
African-American female offenders tend to be younger and have less formal educa-
tion then white female offenders).

91. BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, CRIMINAL VICTIMI-

ZATION IN THE UNITED STATES, 1994, at 1, 5 (1994) (noting that forty-six percent of
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mother household;92 3) have lived with their minor children; 93 4) be
on welfare; 94 and 5) are less likely to have ever held a job. 95

Among African-American female prisoners and female prison-
ers of other races, the contrast in education, jobs, and the number
of welfare recipients appears to be a reflection of the generally
lower economic position of African-Americans in the United
States. These contrasts, however, can also be attributed to the fo-
cus that government places on drug enforcement in minority com-
munities.96 The War on Drugs has not only contributed to the
increase of African-American women in prison,97 but also has
placed a significant number of young African-American men in jail
as well.98

In the short term, the imprisonment of these men can increase
the number of single mother households, the number of children

African-American female offenders had lived in a household headed by a single
mother, while approximately twenty-nine percent of white female offenders lived in a
household headed by a single mother), available at http://www.ojp.usdoj.gov/bjs/pub/
pdflcvius94.pdf (last visited Jan. 15. 2003).

92. L. Bresler & D.K. Lewis, Black and White Women Prisoners: Differences in
Family Ties and Their Programmatic Implications, 63 PRISON J. 116, 116-23 (1983); see
Rochelle L. Stanfield, Black Frustration, NAT'L J., May 16, 1992, at 1162 (citing to the
1990 census, which shows that forty-four percent of all African-American families
consist of a single mother head of household, compared with thirteen percent of white
families).

93. BUREAU OF JUSTICE STATISTICS, supra note 91, at 5-6.
94. Bresler & Lewis, supra note 92, at 118-21. This particular statistic appears to

be the result of a convergence of the following trends: 1) the median net worth for
African-Americans is usually less than white Americans; 2) the median income for
women is less than men; 3) the median income for single mother, African-American
households is thirty-eight percent less than a married African-American couple; and
4) a higher percentage of African-American families than white are headed by a sin-
gle woman. Johnson, supra note 5, at 10.

95. Bresler & Lewis, supra note 92, at 118-21.
96. See MARVIN D. FREE, JR., AFRICAN-AMERICANS AND THE CRIMINAL JUSTICE

SYSTEM 184-85 (1996) (noting that between 1986 and 1991, the percentage of white
offenders imprisoned for drug-related charges increased by only four percent, while at
the same time, the percentage of African-American offenders imprisoned for the
same types of charges increased by eighteen percent). "Since law enforcement agen-
cies typically target crack, which is more commonly used by low-income African-
Americans and Hispanics than whites, the 'get tough' policies of drug control agencies
are likely to result in the disproportionate processing of those minorities." Id. at 185.

97. Johnson, supra note 5, at 12-14 (discussing the impact of the war on drugs and
mandatory sentencing laws on African-American women). Johnson's study focuses
on New York's Rockefeller Drug Laws and its impact on African-American women
arrested for drug offenses in New York.

98. See NAT'L CRIMINAL JUSTICE COMM'N, THE REAL WAR ON CRIME 102-03
(Steven R. Donziger ed., 1996) [hereinafter REAL WAR] (stating that while African-
American men constitute seven percent of the United States population, they re-
present approximately half of the prison and jail population).
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with an incarcerated parent, the number of women on welfare, and
the number of unemployed women.99 In the long term, a man's
history of incarceration contributes to unemployment rates and
low wage jobs.10 Together, these factors contribute to the low in-
come of African-American families and to the number of children
who live below the poverty line. 10 1 Research has consistently
demonstrated a connection between a history of youth poverty and
crime, whereby a significant number of African-American children
living below the poverty line perpetuates the circle of criminal ar-
rests and incarceration. 0 2

Programs instituted for rehabilitative purposes, as well as those
designed to prevent first-time offending and recidivism, will need
to address the fact that the majority of African-American female
offenders have slightly different needs than the general pool of fe-
male offenders. For African-American women already incarcer-
ated, creating ways in which there can be greater and more
consistent contact between parents and children are especially im-
portant, given the higher rate of single mother households. 0 3 Al-
lowing such a program to place women outside the prison, for
example, in a halfway house, poses little threat to the community,
as a majority of the women placed in this type of program would be
non-violent offenders.10 These programs could be available in
conjuction with opportunities to provide such women with educa-
tion and/or job skills that would allow access to jobs with higher
wages.

Much like gender, the effects of race on an individual's treat-
ment at various stages of the incarceration process vary depending
upon the stage.10 5 African-American women are likely to encoun-
ter racial bias in the criminal justice system even before arrest. The
government's policy of focusing enforcement measures-particu-

99. See id. at 36.
100. See id.
101. See id. at 105 (stating that in 1992, forty-six percent of African-American chil-

dren were born into poverty).
102. See id. at 105-06 (connecting youth poverty to criminal behavior and a higher

likelihood of incarceration in adulthood). Generally, an inverse relationship between
poverty and crime rates exists, so that the more people living in poverty, the higher
the crime rates tend to be, and vice versa.

103. See id. at 154.
104. See Jeff Potts, American Penal Institutions and Two Alternative Proposals for

Punishment, 34 S. TEX. L. REV. 443, 445-46 (1993) (discussing those who advocate
halfway houses).

105. See FREE, supra note 96, at 92 (discussing the difference in bail treatment be-
tween African-Americans and whites).
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larly of drug laws-in minority communities, makes African-Amer-
ican women more likely to be arrested than white women.1"6 If the
processes subsequent to arrest were free of racial bias, the arrest
statistics would roughly parallel that of the prison population.10 7

As compared to white Americans, approximately three times as
many African-Americans are arrested for non-violent offenses.10 8

African-Americans, however, are seven times more likely than
white Americans to be imprisoned.10 9 Yet, no study appears to
point directly to any one stage in the incarceration process as either
the sole or even primary cause of this disparity. It appears that the
disparity between arrest and incarceration rates is a product of the
total process between arrest and incarceration.110 For example,
bail decisions,"1  the decision to incarcerate before trial,'1 2 and
plea-bargaining,'13 are all stages that evidence a racial disparity
which cannot be explained by the differences between individual
crimes and the offenders' histories.

The evidence of discrimination in sentencing is generally incon-
clusive regarding the effect race has on the outcome." 4 At the sen-
tencing stage, however, all the discrimination involved in prior
stages, particularly arrest and charging decisions, can easily affect

106. See id. at 184-85; see also REAL WAR, supra note 98, at 109-10 (discussing the
effect that race has on police officers' decisions to follow, stop, search, or arrest
individuals).

107. See Alfred Blumstein, Racial Disproportionality of U.S. Prison Populations
Revisited, 64 U. COLO. L. REV. 743, 753-54 (1993).

108. REAL WAR, supra note 98, at 107-08. Unfortunately, no comprehensive statis-
tical studies focusing on this particular disparity for African-American women could
be located.

109. Id. at 108.
110. See FREE, supra note 96, at 92 (arguing that "differential processing of Afri-

can-Americans can occur prior to sentencing.").
111. See id. at 93 (stating that while it is difficult to distinguish between the effects

of race and class on bail decisions, studies that control for this specific variable have
found that race still plays a role in these decisions, as "nonwhite suspects were less
likely than white suspects to receive low bail."); see also REAL WAR, supra note 98, at
111 (reviewing a study demonstrating that African-American or Hispanic men pay
approximately twice the bail of a white male offender for the same offense).

112. See REAL WAR, supra note 98, at 111 (summarizing a study in Florida that
found evidence of racial bias in decisions to hold or release an offender prior to trial).

113. See id. at 107-14 (reviewing studies from various geographic areas that have
found racial bias in the plea bargaining stage). "All else being equal, whites did better
than African-Americans and Hispanics at getting charges dropped, getting cases dis-
missed, avoiding harsher punishment, avoiding extra charges, and having their crimi-
nal records wiped clean." Id. at 112.

114. See FREE, supra note 96, at 94-103 (using a wide range of sentencing studies
from different geographical areas and time periods to demonstrate the variety of out-
comes such studies have produced).
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sentencing, even in cases where no racial bias exists in the sentenc-
ing body. For example, African-Americans are more likely than
white Americans to be arrested due to the decision to focus drug
enforcement efforts on minority communities. The resulting ar-
rests, whether founded or unfounded, will give most African-
Americans longer criminal records than their white counterparts,
which is a significant factor in deciding sentences for the
offender.

115

B. Hispanic Women in the Incarceration Process1 16

Statistical data on Hispanic women in the criminal justice system
is severely lacking. 17 In 1997, the total number of Hispanic prison-
ers being held by state and federal authorities was 198,673.118 Of
this total, seventeen percent of prisoners in the state prison system,
and twenty-seven percent in the federal system, were female.1 19

According to the sparse information available, it appears that the
trends surrounding Hispanic female offenders do not appear to
vary significantly from the trends found in the general female of-
fender population, as a high rate of drug use,'12 and conditions of
poverty,121 also exist among Hispanic offenders.

Much more statistical information needs to be gathered regard-
ing Hispanic female offenders before any other conclusions are
drawn. Without more specific information, making suggestions for
programs directed at Hispanic female offenders is problematic. It

115. See id. at 95.
116. The term Hispanic is meant to cover all subgroups of persons with ancestry

originally from Central and South American countries. It does not distinguish
between Latina or Chicana. It also does not differentiate between those persons with
Native South and Central American ancestry, and those with primarily European or
Asian ancestry who immigrated to South and Central America.

117. Many jurisdictions do not record the racial information of offenders at all.
Those jurisdictions that do record racial information often categorize offenders as
either African-American or white, and fail to record the number of Hispanic female
offenders.

118. SOURCEBOOK, supra note 54, at 511 tbl. 6.35.
119. GREENFELD & SNELL, supra note 43, at 7 tbl. 16 (citing the percentage of

Hispanic women in state prisons as fifteen percent, and in federal prisons as thirty-
two percent); SOURCEBOOK, supra note 54, at 513 tbl. 6.37 (comparing the 1997 per-
centages with the 1991 percentages, which are roughly the same).

120. SOURCEBOOK, supra note 54, at 381 (listing the percentage of Hispanic female
offenders who tested positive for drug use). The highest percentage, eighty-four per-
cent, was in Fort Lauderdale, Florida, while the lowest percentage, nearly twenty-two
percent, was in Laredo, Texas. Id.

121. REAL WAR, supra note 98, at 29 (noting that in 1993, thirty-eight percent of
Latino children lived in poverty, as compared to forty-four percent of African-Ameri-
can children, and sixteen percent of white children).
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is likely that once comprehensive data has been gathered, a visible
pattern will exist specific to the Hispanic female offender popula-
tion. This assertion is based on the fact that white, African-Ameri-
can, and Native American Indian female offenders have all shown
patterns deviating from the picture created by the aggregate female
offender pool.

122

One of the major intersections between race and gender can be
seen in the treatment of Hispanic female offenders. Anecdotal evi-
dence suggests that the stereotype of Hispanic women as "ultra-
feminine" can affect the treatment of Hispanic female offenders.123

This stereotype may help some Hispanic female offenders avoid
some of the harshness of the Federal Sentencing Guidelines and/or
the penalties imposed by the Anti-Drug Abuse Act of 1986, as
judges sometimes rely on theories based on cultural stereotypes.124

The "uses of gender and culture," however, "place Latina defend-
ants in a double bind. They can choose to accept the harsh statuto-
rily mandated sentences, or they can embrace stereotype and play
to a court's sympathy by presenting themselves as pawns of their
husbands, naive and lacking in self-determination.' 1 25 Creating
this type of identity conflict is part of the disparate treatment that
Hispanic female offenders face. 126 This particular type of conflict,
however, does not appear to be a significant factor for white, Afri-
can-American, or Native American Indian women. Nonetheless,
additional research might reveal that other female offenders, such
as Asian or Middle-Eastern women, whom the American justice
system perceives as coming from a culture with a similar stereo-
type, will often face the same decision.' 27

122. See supra Part III.A; see also infra Part III.C.
123. See Holmquist, supra note 6, at 52 nn.47-48.
124. See id. at 50-56 (discussing two cases in which the stereotype of Hispanic wo-

men as not being full or active partners in the crimes committed is used in the courts'
decision). In one case, the court did not accept this argument, and refused to reduce
the female offenders' sentences; another court, however, allowed a downward adjust-
ment of a female offender's sentence under the Guidelines, using the stereotype as a
partial basis for its finding that her participation in the crime was low. Id.

125. Id. at 65.
126. Id.
127. See id. (discussing how stereotypes can force women to choose between using

the stereotype to their advantage or facing a harsher sentence).
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C. Native American Indian Women in
the Incarceration Process

Although Native American Indians 128 represent a small fraction
of all criminals charged in the United States, 29 they represent a
disproportionately large number of those incarcerated in the crimi-
nal justice system.130 Information regarding Native American In-
dian female offenders is scarce, but the statistics gathered on
Native American Indian offenders of both sexes may provide some
insight.

Of those Native American Indian offenders incarcerated,'13  a
majority was held in local jails. 132 As of June 1999, Native Ameri-
can Indian female offenders accounted for sixteen percent of the
population in jails of Indian country. 133 Generally, Native Ameri-
can Indian offenders are less likely than any other race to have
been incarcerated for either a violent offense or drug offense.134

Yet, the majority of studies do not indicate that drug use is less
prevalent among Native American Indians as opposed to any other
racial or ethnic group.135 Native American Indian offenders are

128. The term Native American Indian here is meant to include persons with ances-
try from any of the tribal groups existing in North America at the time of the Euro-
pean invasion, including Alaskan natives. Unfortunately, statistics regarding Native
American Indians living away from the reservation community are almost non-exis-
tent, as they are often grouped into other racial categories by jurisdictions which do
not consider Native American Indians as a separate, enumerated category.

129. See SOURCEBOOK, supra note 54, at 352-54 tbl. 4.10 (calculating that Native
American Indians were charged in 1.2 percent of offenses in 1998).

130. LAWRENCE A. GREENFELD & STEVEN K. SMITH, U.S. DEP'T OF JUSTICE,
AMERICAN INDIANS AND CRIME iii, viii (1999) (stating that Native American Indians
had a thirty-eight percent higher rate of incarceration, on a per capita basis, than the
national rate of incarceration). This rate means that four percent of the Native Amer-
ican Indian population is in the correctional system, in comparison to two percent of
the white population and ten percent of the African-American population. Id. at 26.

131. Id. (estimating that of the offenders not incarcerated, fifty-four percent were
in the community on either probation or parole).

132. Id. (calculating that twenty-five percent of incarcerated American Indians
were held in local jails, eighteen percent in state prisons, and three percent in federal
prisons). Native American Indians are more likely than the average offender in the
correctional population to be held in a local jail and in federal prison. Id. at 27.

133. PAULA M. DIT-TON, U.S. DEP'T OF JUSTICE, JAILS IN INDIAN COUNTRY (1998
AND 1999) 2 tbl. 3 (2000).

134. GREENFELD & SMITH, supra note 130, at 28 tbl. 34 (estimating that 26.6 per-
cent of American Indians are jailed for violent offenses and 6.5 percent for drug of-
fenses). These percentages are approximately ten percent and fourteen percent less,
respectively, than all other races in 1996. Id. In 1996, only sixteen percent of Native
American Indian inmates in local jails had been convicted of a drug offense. Id. at 29.

135. See LESTER, supra note 7, at 15-16 (discussing the different trends in types of
drugs used by various tribes, in comparison to drug use trends of white and African-
American users).
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typically younger than the average incarcerated offender. 136 Fur-
thermore, as to the living conditions surrounding Native American
Indians, many who live on reservations live in near third-world
conditions, although these conditions vary depending on the partic-
ular reservation. 137 Additionally, conditions are likely to vary be-
tween Native American Indians who live on reservations, and
those who do not.1 38

The most significant trends that differentiate Native American
Indian offenders from those of other races are the greater percent-
age of alcohol-related charges and the greater likelihood of a his-
tory of childhood abuse among them. Native American Indians
have traditionally and consistently had the highest arrest rate of
any racial or ethnic group for alcohol-related offenses.139 Yet the
chances of a Native American Indian being arrested for such of-
fenses may depend on their location, as approximately seventy-five
percent of these arrests occurred in cities between 1976-1985.14°
Although no statistics have been collected regarding the percent-
age of Native American Indian offenders with a history of abuse, it
is likely to be a fairly high percentage, because Native American

136. GREENFELD & SMITH, supra note 130, at 1 (stating that Native American In-
dian offenders are, on average, eight years younger than offenders of other races).

137. LESTER, supra note 7, at 17 (calculating that forty percent of Native American
Indian families on eighteen of thirty-six major reservations live below the poverty
line); Ken Peak & Jack Spencer, Crime in Indian Country: Another "Trail of Tears,"
15 J. CRIM. JUST. 485, 486 (1987). The article describes the general living conditions
for Native American Indians on reservations as follows:

Twice as many Indians die from diabetes, influenza, and pneumonia as do
other Americans. Six times as many Indians die from tuberculosis; three
times as many Indians babies die during their first year of life. Nearly sixty
percent of all Indian housing ... remains substandard .... murder, automo-
bile fatalities, suicide, and other violent deaths occur at three times the na-
tional norms.

Id.
138. LESTER, supra note 7, at 18 (noting that for most Native American Indian

families not living on a reservation, the poverty level is comparable to both African-
Americans and Hispanic Americans).

139. Alcohol related offenses include liquor law violations, drunkenness, disorderly
conduct, and driving while intoxicated ("DWI"). Peak & Spencer, supra note 137, at
489-90 (estimating that for the period from 1976-1985, "Indians had the highest arrest
rate for offenses involving alcohol of any racial group-forty-seven percent of all ar-
rests for this type of offense."); see GREENFELD & SMITH, supra note 130, at 28-29
(remarking on the higher arrest and conviction rates of Native American Indians for
DWIs).

140. Peak & Spencer, supra note 137, at 487 (stating that in comparison "17.4 per-
cent were arrested in rural areas and 7.5 percent in suburban areas" during this
period).
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Indian children are reported as abuse victims at twice the rate of
their population. 141

Obviously, a considerable amount of statistical research needs to
be conducted in this field, especially research that considers gender
as a separate category. Whether the offender lives on or off a res-
ervation is another major factor that warrants consideration. If
possible, the research should also differentiate between reserva-
tions based on each individual reservation's average income level,
and its proximity to the closest major city.142 The current research
indicates an even stronger need for providing alcohol treatment
programs and addressing the history of abuse in appropriate cases.
Due to the unique nature of Native American Indian reserva-
tions, 43 traditional job and educational programs will most likely
be inadequate, given the lack of employment opportunities on or
near reservations. 44 Economic improvement programs targeted at
the reservation community as a whole are needed to help offenders
gain skills while incarcerated to ensure that they have employment
upon release.

The lack of statistics makes it hard to track the treatment of fe-
male Native American Indians through the criminal justice system
and uncover the points at which their race and gender affect their
treatment. Moreover, unlike all other groups of female offenders,
Native American Indian women are subject to the vagaries of mul-
tiple jurisdictions because they are caught between federal and/or
state law.145 Native American Indian offenders on reservations can

141. GREENFELD & SMITH, supra note 130, at 15 (estimating that Native American
Indian children represented only one percent of persons fourteen and under, but were
two percent of all victims of child abuse and neglect in 1995). During that same year,
out of approximately thirty children, one substantiated report of abuse or neglect ex-
isted, in comparison to a rate of one per fifty-eight children of all races. Peak &
Spencer, supra note 137, at 487.

142. Based on the scant information currently available, it is suggested that arrest
and incarceration rates vary depending on income levels, which can vary greatly be-
tween reservations. The rates also vary depending on whether a Native American
Indian lives in a city, making it possible that reservations located closer to major cities
may evidence higher rates of arrest. LESTER, supra note 7, at 11-12.

143. The majority of reservations do not have an economic base to support new
hires, particularly for any permanent, full-time positions. Some reservations are lo-
cated close enough to economic centers off the reservation so that the possibilities of
job exist after release. For those persons on reservations located in areas where the
travel time to economic centers off the reservation is not impractical, however, em-
ployment opportunities are severely limited even for offenders who have learned
marketable skills. Id.

144. Id. at 17.
145. See United States v. Kagama, 118 U.S. 375, 384-85 (1886) (giving Congress the

power to enact criminal statutes that regulate Indian behavior); Buckman v. State, 366
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be subject to tribal court jurisdiction; furthermore, it is possible
that several states can also claim jurisdiction over one reserva-
tion, 46 depending on where the crime occurred within the reserva-
tion and the identity of the victim.1 47 For example, on the Navajo
Reservation, a Native American Indian offender can be prosecuted
for an offense against a non-Native American Indian under Ari-
zona, New Mexico, or Utah law. 148 These states have different re-
quired elements and punishments for the same crime, making
criminal justice for Indians on the Navajo Reservation a matter of
location.

14 9

The way courts resolve jurisdictional issues often place Native
American Indians who commit offenses on a reservation at a
greater disadvantage than Native American Indians who commit
an offense off the reservation, and non-Native American Indians
who commit an offense on the reservation. 150 Congress can amend
the Major Crimes Act to include any offense, and can thus deter-
mine which traditional state crimes will be ceded to federal juris-
diction when both the offender and victim are Indian and the crime
occurs on the reservation. The same crimes committed by non-In-
dians fall under state jurisdiction, unless Congress has specified it
as a federal crime. 151 This dichotomy means that Native American
Indian offenders are often subjected to the harsher penalties of the
Federal Sentencing Guidelines.

P.2d 346, 346 (Mont. 1961) (applying state law to crimes committed by Native Ameri-
can Indians off reservations).

146. See Major Crimes Act, 18 U.S.C. § 1153(b) (1994) (stating that if a crime is not
covered by federal law, the offense shall be "punished in accordance with the laws of
the state in which such offense was committed .... ").

147. See id. § 1153(a) (enumerating the crimes that fall under federal jurisdiction
when committed by an Indian against an Indian on a reservation); cf id. § 1152
(granting federal jurisdiction in cases where a non-Indian commits an offense against
an Indian on a reservation, but only when the offense is specified by the United States
Code as being a federal crime).

148. Charles T. Dumars, Indictment Under the "Major Crimes Act"-An Exercise in
Unfairness and Unconstitutionality, 10 ARIz. L. REV. 691, 700 (1968).

149. Id. (discussing the different standards used by Arizona, New Mexico, and
Utah to convict a person of rape).

150. See id. at 693-98 (discussing several examples of how jurisdiction under the
Major Crimes Act has allowed for discrimination against Indian offenders, particu-
larly Indian offenders whose victims were non-Indian).

151. Id. at 694-96.
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IV. CLASS AS A FACTOR IN THE INCARCERATION PROCESS

Class affects the treatment of female offenders in a variety of
ways. 152 One of the most significant aspects of an offender's class
within the criminal justice system is that the law offers no equal
protection based on income. In other words, a female offender can
object to treatment based on gender and race, but not on class sta-
tus. Without this type of protection, the criminal justice system
may operate in a manner that discriminates on the basis of an of-
fender's class. Examples of this type of class bias during the en-
forcement phase of the incarceration process are the search and
seizure of buses,153 decisions to target low-income neighborhoods
for drug enforcement, 54 laws that have a disproportionate effect
on inner city residents, 55 "three strikes" sentencing laws, 56 the
standards used in consent to search cases, 157 and Terry stops. 58

Once a low-income female offender is in the criminal justice sys-
tem, class discrimination persists. The most visible and important
area in which this can be seen is in both the Supreme Court's inter-
pretation of the right to counsel, and the actual performance of
attorneys assigned to low-income offenders. Three areas exist in
which the Supreme Court's Sixth Amendment interpretations

I

152. See supra notes 66-71 and accompanying text. This Essay focuses on the con-
nection between class and treatment by the justice system, rather than the relation-
ship between poverty and crime, because many studies of this area in the fields of law,
social sciences, and humanities already exist.

153. COLE, supra note 8, at 20-22 (stating that police search and seizure techniques
are not random, but instead target and discriminate against persons based on their
income and social status, especially regarding low-income modes of travel, like buses).

154. See id. at 141-46 (discussing the racial discrimination caused by the "crack"
cocaine and powder cocaine distinction); see also supra notes 96-97 and accompanying
text (arguing that the war on drugs has had a disproportionate affect on minority
communities because law enforcement bodies have chosen to focus enforcement ef-
forts in urban, low-income neighborhoods).

155. See Tracy A. Bateman, Validity, Construction, and Application of State Statutes
Prohibiting Sale or Possession of Controlled Substances Within Specified Distance of
Schools, 27 A.L.R. 5th 593, § 10 (1995) (reviewing several cases which hold that drug
laws prohibiting sale or possession of drugs within a certain distance of schools did
not violate the equal protection clause).

156. See COLE, supra note 8, at 146-49 (discussing the disproportionate impact
these laws have had on African-American offenders).

157. See id. at 27-34 (arguing that the Supreme Court's interpretation of "volun-
tary" is most likely to work against the poor, the uneducated, and minorities).

158. See id. at 41-44 (maintaining that the use of the reasonable suspicion standard
for stop and searches authorized under Terry v. Ohio, 392 U.S. 1 (1968), gives a large
amount of discretion to police officers whose preconceptions of race and class make it
more likely that people of color and low-income persons will be arrested).
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greatly limit the effectiveness of counsel for the poor: 15 9 1) the right
to counsel prior to indictment; 160 2) the right to counsel on ap-
peal;161 and 3) the adoption of a low standard for determining ef-
fective assistance of counsel.162

Despite these limitations on the right to counsel, however, the
actual performance of public counsel differs slightly from that of
private counsel. In 1998, only a one percent difference existed be-
tween the conviction rate for federal offenders with public counsel,
and federal offenders with private counsel. 63 Federal defendants
with public counsel, however, were more likely to be incarcer-
ated.1 64 In large state courts, conviction rates were approximately
the same, 65 but defendants with public counsel were less likely to

159. U.S. CONST. amend. VI (stating that "[i]n all criminal prosecutions, the ac-
cused shall enjoy the right . . . to have the Assistance of Counsel for his defense.").
Supreme Court decisions, however, have had little effect on parties who can afford
private counsel, since once counsel is obtained, the attorney has the right to be pre-
sent for all interactions between her client and officers of the state. See, e.g., Strick-
land v. Washington, 466 U.S. 668, 668 (1984); Ross v. Moffitt, 417 U.S. 600, 610-12
(1974).

160. COLE, supra note 8, at 71-73 (describing how the Supreme Court has limited
the ability of poor persons to gain access to representation by deciding that the Sixth
Amendment does not require the presence of counsel before the offender has been
indicted, and before formal adversarial proceedings are initiated); STEPHEN A.
SALTZBURG & DANIEL J. CAPRA, AMERICAN CRIMINAL PROCEDURE 669-70 (5th ed.
1996).

161. Ross, 417 U.S. at 610-12 (limiting the defendant's right to counsel by stating
that effective assistance of counsel is only necessary at the trial and for the initial
appellate briefs, as all further appeals are based on the record, not new arguments);
COLE, supra note 8, at 73-76 (discussing how this limitation has hurt low-income con-
victed offenders).

162. Strickland, 466 U.S. at 668 (holding that to establish a claim of ineffective as-
sistance of counsel, the defendant is required to show that counsel's performance is
deficient, and that, but for this substandard performance, the outcome would have
been different); COLE, supra note 8, at 76-81 (giving a variety of examples of how the
justice system tolerates incompetent counsel for poor persons because of the near
impossibility of meeting the standard necessary to prove ineffective assistance of
counsel).

163. CAROLINE WOLF HARLOW, U.S. DEP'T OF JUSTICE, DEFENSE COUNSEL IN

CRIMINAL CASES 3 (2000) (estimating that ninety-two percent of defendants with
public counsel pled guilty or were found guilty, compared to ninety-one percent of
defendants with private counsel).

164. Id. (noting that approximately eighty-eight percent of defendants with public
counsel who were convicted were incarcerated, compared to seventy-seven percent of
defendants with private counsel).

165. Id. at 6 (calculating that seventy-five percent of defendants with public counsel
and seventy-seven percent of defendants represented by private counsel were found
guilty).
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gain pretrial release than those with private counsel.166 As in fed-
eral courts, defendants represented by public counsel in state court
were more often incarcerated, however, these defendants faced
shorter sentences than those represented by private counsel. 67

Consistent with the Supreme Court's decision that the right to
counsel only attaches after indictment, incarcerated offenders with
public counsel spoke with their attorneys later and less often than
offenders with private counsel.168

CONCLUSION

The research summarized in this Essay reveals that trends exist
within the female offender population that should influence the
types of programs offered to reduce female offending and recidi-
vism. Regardless of race or class, the connection between a history
of physical and/or sexual abuse and subsequent drug use appears to
be the most important factor in a woman's incarceration. The pre-
disposition to incarceration by abused women indicates that pro-
grams to prevent abuse, particularly abuse that starts in childhood
and becomes long term, is essential to reduce the number of female
offenders. Additionally, programs designed to provide treatment
to sexually and/or physically abused female offenders, as well as
female offenders with substance abuse problems, are important in
reducing recidivism.

Job training skills and education would ensure the success of
these programs. Women with the means to be financially indepen-
dent are less likely to stay in abusive relationships, less likely to
feel the need to turn to crime for money, and in some cases, less
likely to turn to drug use as a coping mechanism. In addition, for
those low-income, mostly minority female offenders who do use

166. Id. at 5 (finding that about half of defendants with public counsel received
pretrial release, in comparison to just over three quarters of defendants with private
counsel).

167. Id. at 6 (finding that over seventy percent of defendants with public counsel
and over fifty percent with private counsel were sentenced to a prison or jail term,
and noting that "[t]hose with publicly financed attorneys were sentenced to an aver-
age of two and a half years of incarceration, and those with private counsel to three
years.").

168. Id. at 8 (estimating that thirty-seven percent of state inmates and fifty-four
percent of federal inmates spoke with their public counsel within the first week after
indictment, while sixty percent of state and seventy-five percent of federal inmates
spoke to their private counsel within that same time period). "About 26% of State
inmates and 46% of Federal inmates with court-appointed attorneys discussed their
cases with counsel at least four times." Id. In contrast, fifty-eight percent of state
inmates and sixty-five percent of federal inmates with private attorneys spoke with
that attorney four or more times. Id.
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their new skills to obtain a job that pays a living wage, the possibil-
ity of removing themselves from neighborhoods targeted by law
enforcement exists.

Beyond these broad suggestions, detailed research is necessary
to discover all the facets of female offenders in America. When we
have a more fully formed picture of female offenders, it will reveal
that the criminal justice system does have flaws, particularly in re-
gards to police and prosecutorial discretion. Based on the scant
research currently available, however, this picture will reveal that
many of the disparities in our justice system are merely reflections
of the disparities, inequalities, and discriminations within our civil
society. Reforms within the justice system may provide greater
equality for those women already in the system. Nevertheless, to
truly address the issue of female offending, we as a society must
take responsibility for the consequences of our decisions to allocate
resources in places other than where those resources would be
most effective in fighting female offending.
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