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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF KINGS: HOUSING PART P 

MRD Equities, LLC 

Petitioner 

agai11st 

Enunan11el St. Remcj 
Respo11dent 

DECISION/ORDER 
Index No. 50870/18 

Petitioner com1nenced tl1is i1on-payment proceeding on January 8, 2018 seeking re11t an·cars in 
tl1e an1ount of$10,645.00 for the period of July 201'7 to January 2018 at a ino11thly rent of 
$1,500.00. Respondent, .Enunm111el St. Ren1cj, appeari11g prose, interposed an answer, dated 
February 9, 2018, asserting several affirmative defe11ses and a counterclaim. Respondent later 
retained counsel and interposed an a1ne11ded answer dated May 22, 2018 asserting the following 
defenses: defective rent demru1d; rent ovetcharge; rent impairing violations and breach of the 
warrm.1ty of 11abitability. Respondent also counterclaimed fbr rent overcl1arge; breacl1 of tl1e 
warranty of habitability; housi11g 1naintenance code violations ru1d breach of co11tract 

After a conference i11 the trial part, tl1e parties agreed to submit n1e1nora11da of law on the issue of 
whether respondent 11ad been cl1arged a legal re11t for the s11bject apartme11t. 

The parties sub1nitted a joint Stipulation of Facts in which they agreed that the forn1er owner, 
Santiague Dargenso11, ow11ed t11e subject building from approxi1nately January 2, 1975 until July 
2, 2015. On July 2, 2015, Mr. Dargenson sold tl1e building to Bedford Avenue Holding LLC. At 
the tilne oftl1e sale, Mr. Dargenso11 included a re11t roll witl1 the niortgage documents which 
indicated tl1at the rents charged for the apart1nents in the building were as follows1: 

Apart1nent #JR 
Apartment #IF 
Apartment #2R 
Apartme11t #2F 
Apart1nent #3R 
Apartment #3F 
Basen1ent Room # 1 
Basement Room #2 

Santiague Darge11son 
Jeru1 Marie Gean1na11 
E1n1nanuel Be11ecl1e 
Ke11ol Celesru· 
Ilan1on Cardi11e 
Marlene Caesar 
Rose1nary 
Wisne 

$1,400.00 
$760.00 
$1,200.00 
$710.00 
$1,150.00 
$0.00 [owner's daughter] 
$600.00 
$500.00 

1 It is noted that petitioner acknowledges the existence of the rent roll, but the parties agree that petitioner does 
not have personal knowledge regarding its accuracy. 



On June 24, 2016, Bedford Avenue I-Iolding LLC transferred title to t11e subject building to 
petitio11er. The parties agree that Mr. Darge11son never registered t11e building witl1 DHCR, and 
the building was initially registered on June 23, 2016 for the registration year of 2015. 111 2016 
and 2017, the subject apartment was registered witl1 a rent of $1,500.00 per month. T11e subject 
building has six (6) apartments, at1d tl1e other five (5) apartments were also registered for the first 
ti1ne on June 23, 2016. 

The patties furtl1er agreed tl1at in approxi1nately Septe1nber 2009, respo11dent was hired to V.'ork 
as t11e superintende11t for the st1bject building, and he began residing in tl1e subject apa1tment 
witl1 Mr. Darge11son. Mr. Darge11son n1oved out of the s11bject apa1tment, and on March 14, 
2016, respo11dent GXecuted an initial lease for the-terrrt of March 14, 2016 to March 13, 2018 at a 
montl1ly rent of$1,500.00. 

The parties acknowledge that responde11t has made pay1nents totaling $36,700.00 for the period 
of March 2016 tl11"011gh June 27, 2019. In addition, respondent paid $700.00 in approximately 
March 2019. P1rrsua11t to m1 Order by J11dge Fitzpatrick 011 March 30, 2018, the post-petition use 
and occupancy has been set at $700.00 per 1no11th. 

Petitioner argues that respo11dent executed a legal rent stabilized lease for tl1e subject apartme11t 
in wl1ich 11is rent was properly set at $1,500.00 per montl1. Petitioner reasons that since 
respo11de11t only became the tenant i11 March 2016, any for11111lation of rent n1ust be based upon 
the rents registered for apartments it1 tl1e building at t11at time. As sucl1, based upon tl1e rents 
registered by petitioner, the average rent for tl1e five otl1er apartments is $1,428.00, and a 
vacancy allowm1ce would have allowed for a legal re11t of $1,713.60 for tl1e subject apartment, 
whicl1 is less tl1an the a111011nt respo11de11t was charged in rent. Petitioner argues, however, t11at 
sl1ould tl1e court deter1nine that the monthly rent is inaccurate, and a inethod is necessary to 
properly calculate the legal rent charged to respo11dent, the default metl1od should 11ot be used. 
Petitioner asserts that there is no allegation of, nor did petitioner engage in, any fraud, deceit or 
fail to provide rental records pursuant to respondent's rent overcl1arge claim, whicl1 makes usiI1g
tl1e default method inappropriate. 

Respondent contends that the re11t specified in respondent's rent stabilized lease is in violation of 
t11e Rent Stabilization Code because there was 110 explanation given as to 11ow tl1e monthly re11t 
of $1,500.00 was calculated. Instead, respondent asserts that the cou1t should find tl1at the legal 
regulated rent for tl1e subject apartme11t sl1ould be calculated by averaging tl1e rents of the 
comparable apartments in t11e building. By using this method, respondent co11tends that the legal 
regulated rent should be set at $1,020.00 per month beginning March 2016, tl1us proving tl1at 
respondent was overcharged. 

Mr. Dargenson~ the forn1er owner, purchased the subject building on January 2, 19752 , and all 
m1its in t11e building are subject to rent stabilization. Pursum1t to RSC § 2520.11 (i) (2), a 11nit 
occupied by the ow11er or the ow11er's immediate family re11ders tl1e unit exempt fron1 re11t 
stabilization (see West 88A LLC v Doe, 64 Misc. 3d 73, 75, 105 N. Y.S.3d 780, 781; see also 
RSC § 2520.6 (i)). The subject apartment was occt1pied by the ow11er, Santiague Dargenson, and 
thus, was exen1pt from rent stabilization during 11is occupancy. 1-Iowever, upon his vacatur, the 

2 Exhibit A in the Stipulation of Facts 



apart1nent became subject to rent regulation. 9 NYCRR § 2528. l requires that all rent regulated 
units, which are not exempt, be registered witl1 DHCR. 

Tl1e Rent Stabilization Code provides tl1at t11e legal regulated rent for purposes of determining a11 
overcharge shall be deemed to be the re11t charged on t11e base date, plt1s any subsequent lawful 
increases and adjustments (9 NYCRR § 2526. l (a) (3) (i)). Further, where the rent charged on 
the base date cannot be established, the re11t shall be deter1nined by the DHCR in accordance 
with RSC§ 2522.6. Under RSC 26-516 (A) (2), as was in effect in February 2018 when the 
overcharge claitn was i11ade, tl1e, base date is determined by calculating the date four year prior to 
t11e co1nplaint, Grimn1 v State Division of Housing and Con1n1unity Renewal, 15 NY Jd 358 
(2010). 111 addition, tl1e Housing Stability and Te11ant Protection Act granted I-lousing Court the 
authority to determine tl1e legal rent wl1en the rent cl1arged on the base date cannot be established 
(Housing Stability and Tenant Protection Act of2019, L 2019, Ch. 36, Part F). 

Prior to Mr. Dargenson 's purchase of the buildit1g, there was no registration on file with DHCR 
for any of the six (6) apartments in tl1e subject building. 111 additio11, Mr. Dargenso11 did not 
register any of the apartments in tl1e building, including the subject apartment wl1ich remained 
exempt from rent stabilizatio11 until 11is vacatur in approxin1ately 2016. Tl1ere was no legal 
regulated rent for the subject apartn1ent on the date that tl1e apa1t1nent became subject to the 
registration requirements, and the for1ner' owner never registered a11y of tl1e rents after purchasin-g 
tl1e building. Prior to 2016, tl1ere were no registration records for the subject apartment. As 
sucl1, there is no known re11t mnount ·which wot1ld have bee11 charged on the base date whicl1 
would be February 2014 wl1ile the apart111ent was still exempt fro1n rent stabilization. 

Petitioner argues tl1at any formulation of rent must be based upon tl1e rents registered for 
apartJnents i11 the buildi11g, mid a vacancy allowance adjustment as prescribed by the Re11t 
Stabilizatio11 Code. RSC§ 2526.1 (a) (3) (iii) provides that when a housing accom1nodation is 
temporarily exetnpt fTom regulation pursuant to RSC § 2520.11 on the base date, the legal 
regulated rent sl1all be the prior legal regulated rent for the l1ousiI1g accommodation, the 
appropriate increase tinder RSC§ 2522..8', and if temporarily· exempt for more than one year, as 
further increased by successive two year guideline i11creases that could have otherwise bee11 
offered during the period of such vaca11cy or exemption and such other rental adjustments that 
would have been allowed tmder the code (see RSC§ 2526. l (a) (3) (iii)). However, the instant 
matter involves an apartn1ent wl1ich was owner-occupied for more than twenty years and was 
never registered until petitioner purcl1ased tl1e building i11 2016. RSC § 2526.1 (a) (3) (iii)) does 
not address this specific situation, wl1ere there was no legal regulated rent immediately prior to 
tl1e base date for an overcharge complaint. As sucl1, tl1is Cottrt has authority under RSC § 2522.6 
(a) to fix the prior legal regulated rent. 

Rent Stabilization Code§ 2522.6 (a) states tl1at wl1en t11e legal regulated rent, or any fact 
nccessmy to the detern1ination of t11e legal regulated rent, is i11 dispute between the owner and 
tl1e tenant, or is not la1own, the DI1CR [a11d/or court] may issue an order i11 accordance with tl1e 
applicable provisions oftl1e Re11t Stabilization Code. Furtl1er, RSC§ 2522.6 (b) (2) provides that 
when the rent charged on the base date can11ot be detern1ined, or a full rental 11istory from the 
base date is not provided, the rent shall be established at the lowest oft11e following a1nounts: 

---------------------- -



(1) Tl1e lowest rent registered pttrsuant to section 2528.3 for a co111parable apart1nent in the 
building in effect on tl1e date the con1plaining tenru1t first occupied the apartment; 

(2) Tl1e complai11ing tenant1 s i11itial rent reduced by the percentage adjust1nent authorized by 
section 2522.8 of the Code; 

(3) Tl1e last registered rent paid by the prior te11ant (if v.rithin the four-year period of review); 
or 

( 4) If documentation is 11ot available or is inappropriate, a11 alnou11t based on data co1npiled 
by the DHCR, usi11g sa1npling 111etl1ods determined by tl1e DI--JCR, for regulated housing 
accomn1odations. 

In the i11stant n1atter, the parties ack11owledge tl1at tl1ere was no re11t registered for tl1e subject 
aparhnent, or any aparttne11t in tl1e buildi11g, prior to 2016. 111 additio11, responde11t's initial 
registered rent was tl1e rent charged by petitioner. The prior occttpru1t of the subject apartment 
was the previous owner, a11d as discussed above, the owner's occupancy rendered the subject 
apartn1ent exe1npt fro1n rent stabilization. As documentation is not available~ the Re11t 
Stabilizatio11 Code provides t11at sampling ntethods can be used to determine the legal regulated 
rent (see RSC§ 2522.6 (b) (2)). 

1'he default fonnula sho11ld be used to calc11late any resulti11g o\ierc11arge if review of tl1e rental 
11istory revealed a fraudulent scheme, T/1ornion v. Baron (5 N.Y.3d 175, 800 N.Y.S.2d 118 see 
Matter of Regina Metro. Co., LL(: v Neiv York State Div. of.Haus. & Con1n1unity J~enetFal, 2020 
NY Slip Op 02127, 5 [2020]). [2005]). Fmiher, this procedure was confirmed in Conason v. 
Megan Holding, LLC. (25 N.Y.3d 1, 6 N.Y.S.3d 206 [2015]), in which the owner created a 
fictitious tena11t and fictitious re11ovation to justify a rent increase (see Matter o.f Regina Metro. 
Co., LLC v New York State Div. of flous. & Community Renewal, 2020 NY Slip Op 02127, 5 
[2020]). Respondent has i1ot 1nade a colorable claim offrat1d nor l1as there been claim that 
petitioner used fraudulent means to set the re11t cl1arged to respondent. Therefore, use oftl1e 
default method to determi11e tl1e rent for the subject apartment is i1ot appropriate (see also Matter 
of Ad1ninistrative Ap11eals o.fWesl 122 LLC, Ad111inistrative Review Docket No.: DR410057RO). 

In upholding the Rent Ad1ninistrator's Order dated April 11, 2017 Deputy Commissioner Woody 
Pascal determi11ed that given the specific facts oftl1at case, the Rent Administrator properly used 
the average re11ts of coin parable apartments as opposed to tl1e lowest of t11e default formula rents 
(Jn the niatter oj"Admil1islrative Appec1l of Siegfried Zell,_ Ad1ninistrative Review Docket No.: 
FR410031RT.) Moreover, in the Matter of the Adn1inistrative Appeal of Donna L. Bradbury 
(Administr·ative Review Docket Nos: DV 410037RT & DU410039RO), Deputy Commissio11er 
Pascal concluded tl1at the Rent Admi11istrator properly deter1nined tl1at, since the apartment had 
bee11 temporarily exen1pt 011 the base date, tl1e tenant's legal regulated rent was detennined by 
averaging the monthly re11ts of all co1nparable apartments in the same building and adding to that 
average rent, the vacancy increase applicable to tl1e tenant's vacancy lease. I-Iowever, in this 
case, no such rent registrations exist. 

Tl1e I-lousing Stability and Tenant Protection Act of2019 provides that in investigating 
complaints of overcharge a11d in dete_rmining legal regulated rent, a court of competent 
jurisdiction shall consider all available rent l1istory whicl1 is reasonably necessary to n1alce such 
determi11ations (see (Ifousing Stability and Te11ant Protection Act of 2019, L 2019, Cl1. 36, Part 
F). However, tl1ere is 110 defi11itive accounting oftl1e rent history oftl1e comparable apartinents 



in tl1e building. Respondent argues that the ha11dwritten re11ts included as part of the mortgage 
documents is reliable rent history to be used for the purpose of determining tl1e rents for 
comparable apartments in the subject building. However1 as conceded by respo11dent, these rent 
records do 11ot provide pertine11t informatio11 regarding t11e atnount of rent cl1arged and relevant 
arrears, and tl1is 111akes it hard to determine if the stateme11ts of rents are accttrate. Further, 
respondent's understandi11g of comparable apartn1ents i11 t11e buildings is based solely upon his 
infonnation and belief, and the acct1racy of respondent's clain1 cannot be determined on inotion 
papers. 

It is evident that petitioner's setting the rent for the subject apartment at $1,500.00 was arbitrary 
as tl1e Ilent Stabilization Code provides methods to be used to detern1i11e the legal rent for an 
apartn1ent after its exe1nption is termi11ated. Wl1ile the facts oftlris case are uncom1non, t11e 
guidelines under t11e Rent Stabilizatio11 Code, ru1d their applicability, do not change. However, 
respondent's claim that the l1andwritten i1otes included as part of tl1e Contract of Sale sl1ould be 
deemed reliable rent l1istory is without merit. This court cam1ot determi11e t11e accuracy of these 
figures solely based 011 respondent's belieftl1at tl1ey were accurate at the tin1e the bt1ildi11g was 
transferred to petitio11er. 

Respondent seeks distnissal of petitioner's petition based upo11 re11t overcharge. However, there 
is no reliable rent l1istory to 1nake tl1e determi11atio11 of what tl1e average rents sho11ld be to 
detern1ine an accurate calculation of respondent's rent and whetl1er there was an overcl1arge. 
Accordingly, this 1natter is set down for a hearing 011 June 24, 2020 at 9:30mn for the purposes of 
detennining the rents oftl1e comparable apartme11ts in the building as of March 2016. 

This constitutes the decisio11 and order oftl1e court. 

Dated: Brooklyn, New York 
April 15, 2020 

--------------------- -- -- -

CherylJ.G~ 
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