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CIVIL COURT Of THE CITY OF NEW YORK 
COUNTY OF KINGS: HOUSING PART F 
--------------------------~-~--~------~--~--~~---)( 
715 ST JOHNS PLACE L.J> 

Petitioner 

-against-

CLIFTON ORAi IAM. KAESHAUN GRAHAM. 
"JOHN DOE"TJANE DOE .. 

Respondents. 
--------------~------------------------------------------}{ 

HON. HA1'1NAfT COHEN: 

Index No. LI #64148/ 19 

DECISION 

Recitation, as required by CPLR 2219(u), of the papers considered in the review or 
respondent's motion seeking summary judgment and dismissal and pctilioner·s cross motion for 
summary judgmenl and use and occupancy and respondents cross motion seeking dismissal for 
failure to state the regulatory status of the premises and or leave to amend the answer. 

Papers 
Notice of Mtition 
Notice of Cross Motion 
Notke of Cross Motion 
Opposition 
Reply 

Numbered 
I 
? 

Upon the foregoing cited papers. the Decision and Order on these motions arc us fo llows: 

Petitioner. 715 St. Johns Place LP. commenced this holdover procl!cdings seeking 

possession or the premises. Petitioner alleges that respondent's licensee C'<pired upon the death of 

the tenant or record. Luverda Gadson on March 3l.2018. Petitioner as noted in thl.! petiliun, admits 

the premise are suh.kct to Rent ~tabili/ation and the proper!~ recei\ cJ a real est.tie tax abutement 

under Sc1.:tion 421(a) nr the Real Proper!) fax Lnw and is subject to the Federal Lmv lnrnme 

I lousing Credit Program purs uant to 26 CTR l A2 et. seq. 



Respondent Clifton Graham appeared wilh counsel and asserted the following affirmation 

defenses and counterclaims: ( I) succession and (2) attorney fees pursuant to RPL section 234. 

Respondent b) motion seeks summary judgment on the counterclaim that respondent is 

entitled to succession rights pursuant to 9 NYC RR section 2520.6(0)( I) and 2523.S(b)( 1 ). 

Respondent also cross mo,·es for dismissal pursuant to CPLR 3211 (a)(7) in Lhat the petition fails to 

state a cause of action in that the petition did not plead the complete regulatory status ol'the building 

as required b) RPAPL 7-1-1 or in the alternative leave to amend the answer. Petitioner cross moves 

and seeks summary judgment pursuant to CPLR 3212 as respondent fails to prove that he is entitled 

to succession and that C\ en i r he could prove such. the regulatory agreement mandates that the 

premises are reserved for !cm income seniors onl~ and respondent is thus ban-cd from asserting atl) 

succession claim as he is not a senior 

Th~ court ''ill lir-.t addres:-. respondent"s cross motion seeking Jismissal based upon 

petitioners foils to assert the complete regulatory status of the premises pursuant lo RP APL 7.+ 1. 

In summar; proceedings. the petition i::; required to ( l) State the interest of the petition in the 

premises from which removal is sought (2) State the respondent's interest in the premises an his 

relationship 10 the petitioner with regarJ thereto (3) Describe the premises from which renH .. )\'al is 

sought (4) State the facts uron which the special proceeding is hnsed (5) Slate the rclief ~ought. 

As such. petitioner was required. where the tenanC) was subject to a specific type of 

regulation to plead in the petition the complete regulntory status. as it may determine the sc~1pe of 

the parties rights and defenses (See .\/SU Pomp ( 'orp \'Jane ncn•. 185 AD2d 798 11 ~I Dept 1992 J ) . 

..\petition which fails to satis1)' this re4uiremem tn<l) be subjt!cl to dismissal. as failure w pk'ud the 

speci fie type ol' regulation llHl) have dcpri ved the lt:nanl Of potential defenses ( 1 'o/wueer.\ o/ .1111. -

") 



Greater New York Inc. \' A lmonle, 65 A D3d 1155 [1 11
J Dept 20051: (Cintron v Pul7llis. 34 M isc3d 

152[A] 2012 I'Y Slip Op 50309[U] [App Term. 2d Dept 91~ & 10111 Jud Dists 2012]). Court have 

dismissed petitions where the omission involve respondents who "may have defenses arising from 

the rclcYant contract.·· {See Jasper L.I'. 1· John Doe mu/Jane Doe. 63 M isc3d 1209{a) [CiY Ct Bronx 

Co 20191: PCMH C 'rO!nna l.P. v Taylor. 57 MiscJd l 2 J 2(a) [Civil Ct Bronx Co 20 I 7 j: l'urk Props 

Assoc. t?. r Wil/iam.L 38 Misc3d 35 (App Term lM Dept 2012)]. 

I lowever. where the defect of this nature results in no prejudice LO the tenant. this defect ma) 

be overlooked (17'1' I JofdinK ,. Ril1era, 195 Misc 2d 531 [App Tenn. 2d Dept. 2cl & 1 l 'h Jud Dists 

2002]: See also Coaltrion Houses LP.,. Bonano. 12 \Ilise 3d 146[A]. 2006 NY Slip Op 51516 [L'] 

I App Term. 1" Dept '.2006] ). 

I Jere. petitioner was required to :.illegc not only the renr stabilization status and the low 

income lax credit 421 status. \\hich it did. but also the regulntory agreement in place with OHCR 

which designates the premises for low income seniors only. However. petitioncr·s failure to plead 

the complete regulatory agreement did not prejudice the respondent as respondent. 110\\ a"' an: of the 

complete slams. sti ll does not qunlil} as he is not a senior and was not deprived of any additional 

defenses as a result of the pct1tioner·s failure in stating the complete regulatory ~talus (St:e OLR 

ECW. f.. /> r 1\~rers. 59 mjsc.1d 650 f Civ Ct. Bronx Co. 2018 I). 

Respondcnt·s cross motion Lo dismiss for failure to stale a cause of action and plead the 

complete regulator) agreement pursuant Lu RP APL 7.+ I ( 4) is <lt:nied as n:spundent has failed to show 

any prejudice or llC\\ potential dcfrnscs. 

Resporn.knt also sel.'b summar) judgmcm on its t:ounh:n:laim that respondent is emitk-J to 

-;ucccssion nghts pursuant to 9 NYC RR section 2520.6(0)( I) aml 25~J.5(b)( I). In support or the 

., 
_l 



motion. respondent attaches Lhe fol IO\ving documents not in e\ idcntiaf) form: (I) death certi ficale 

for Luverda Gadson who died on March 31, 2018 which lists lhe informant as Lorraine Brown. 

daughter who resides in Washington D.C.: (2) copy of deed between 715 St. Johns Place and NYS 

DI JCR and copy of Low Income Housing Credit Regulato1y l\grccmcnt between 715 Saini Johns 

Place. Limited Partnership and Monastery Senior I lousing Development Fund Corporation and NYS 

DHCR: (3) copy of a pay stub for respondent for I 1/8/2013 - 11121 /2013. issued November 29, 

2013: (4) notice of past child support bill dated l 1117/:2015:(5) iinal notice for re certification dated 

December l. 2015 indicating they have been unable to locale him; (5) two notices of past child 

support bills Jated December 31, 2015:(6) NYC Board of Elections mailing and poll cite for 2016. 

undated: ( 7) Ne\\ York State Medicaid letter dated .lanuat} 20, 2016 indicating respondent was 

enrolled in u plan because he fai led lo join a health plan during enrollment or when he applied for 

medicaid: ( 8 J Unemplo) rncnl Insurance ( Ul) Benefits Debt Reminder leller dated July 1 J. 2016: (9) 

Mail Renewal Reminder letter from NYC Medical Assistance Program dat~d /\ugust 19. 20 16:( l 0) 

TD bank statement for r\ugust 11, 2016 to September I 0, 2016 indicating a beginning and ending 

zero balance and ( l I) a bill for Mr. Graham·s birth certificate request from the NYC Department of 

Health and Mental Hygiene dated August ?.7.1019. 

Summary judgment will be granted "'if upon all the papers and proof' submitted, the cause or 

action or defense shall be established sufficicnll) to 1,varrant the cour1 as a matter oflaw in directing 

judgment in favor of any party•· ( CPLR 3211P1 !). I ht> moving party must make a prima focie 

showing of entitlement ton judgment as a matter oflaw. t!i\'inl.! sufficient evidence to eliminate any "-' . ~ ~ ..... .. 

material issues tlf fact f rorn th~ case. See ( Tri11egrml 1· \·elt ) or/,, ( 11h·ersitr .\letlica/ < 'c11/er. 6.f 

NY2d 851 [ 198.51 ). l hi.: proponent or n motion for sum mar~ judgment must lender suflicienl 



evidence to demonstrate the absence of any material issut:s of fact .. (Zuc:kerman ,. Ci!) of New York. 

49 NY2d 557 f 1980}). Jn considering a summal) judgment motion, the courts function is to 

determine whether a material issue of fact exists. not to determine said issues (E.we1·<! v Alwcl. 271 

AD 725 [JS' Dept 1947]). 

Herc. respondent's scam documentation wh.ich does not even prove the alleged fomilial 

relationship to the tenant of record or any relevant indicia or continuous co-residency during the 

rcle\ ant time period. is wholly\\ iU1out merit anti lacks u good faith basis. (See P< ·1 · .\T Owner LP 

1• Shel~r. 20 Misc3d I J 251 A] [Ch Ct 2008 I: England 1· (}radoH ir= Bros. Realty Corp .• 13 7 Misc.2d 

2 I [Civil Ct Bronx Co 1987)) As such, respondent's motion for summary judgment with regard to 

succession rights is denied. 

Petitioner· s cross motion for summal)' judgement seeking possession of the premises against 

both respondents nn<l use and occupancy is granted. As noted above. the premises is operated under 

the name .. Mount Carmel Monaslery Senior Housing·' and is operated exclusively for the benefit of 

lo\\ income seniors v.:ho arc 62 or older. Respondent was never listed on Luverda Gadson 's re 

certifications leases an<l \Va~ ncvt:r gi vcn pcrmis~ion to reside ut thc prt.:mist.:s. 

The courl may take judicial notice of relinble data maintained on internet web sites. under 

common la\-\ principles as well as CPLR Rules 4511 and 4539 and New York State fcdmology Law 

§ 30fJ. (See Scarsi11i Inferior.\ Im 1· .lust in Time Furniture Warelwuse Inc:. (2009 ~y l\1isc LFXIS 

537J. NY Slip Op 317011 l l J[Sup Ct NY Co '.'!009): Tener Co11.rnlti11K Sen·.,· 1· F5.'.-/ Mui11 Sr. 23 

Misc3J 1120(A) [Sup Ct NY Co 2009 J: The cour1 upon reviewing the deed for the premises on 

A CRIS also takes judicial notice nr1he recorded amendmenL bet'v\cen Mount Carmel Senior I lou~ing 

Development Fund Corporation and the L'nited States or A.merica. Sccn:tar} orl lousmg and I lrhan 

5 



Development (hereinafter ·'I IUD"') regarding the property located at 7 I 5 SL. Johns Place, Brooklyn. 

New York recordc::d \la) 3. 2002 . I he Amendment of Development slates the agreement shall 

remain in effect for not less than 40 years and stales 

.. Whereas the O\\ner and HUD cnlered inll) that Capital Ad\ ance Program l lse Agreement 

(form HlJD-90163-CA) dated as orDeccmber 13. 200 I (the "Agreement") pursuant lo which 

the Owner shall perform certain services more particularly described therein in connection 

\\ ith the operation or a rental housing project lo house cider!) persons. in accordance with 

Section 202 of the Housing Act of 1959 .. .'' 

The Court notes that the purpose of a section 202 program is to "accommodate the special 

needs of elderly persons'· ( 12 USC 170 I q[ a I and prO\lide housing for thc ··very lo\\ income elderly."' 

( 12 USC' 170lq[dj( I). Thuc;, .. all units assisted under fthat] section shall be maJe available for 

occupancy by very low-income elderly persons."' ( 12 USC section 170 l qi dJ( I). An elder!~ person 

is a person or indi\ idual who 1s at least 62 years of age (12 USC section 1701 qi kj( I): 2.+ CFR 5.21..J.: 

24 CFR section 891.205.) Jn order Lo ensure that this class of'indivicluals alone received the benefit 

from the statute. most premises as the:: one herein. arc also covcrc::d b) a regulator) agrcc::rnent 

between I IUD and the owner for which the owner agreed to limit occupancy to low income seniors. 

Attached to the deed pursuant to an ACRJS search is a conveyance:: li·om 715 Sa111L Johns Place 

Limited Purtnership to Ne\\ Yori-. State Di\ ision off ltmsing an<l Commun it) anJ I\ lonaster~ Senior 

Housing Development is the regulator) agreement\\ ith DHCR w-hich slates that an applicatmn has 

been suhmittcd to DI ICR for a Lo\\ Income Housing Cn:dits ··for l:Crtain prnjt:ds as mon: t"ull) 

described in Exhibit A attm:hcd her~in (the .. Project"·). E:-..hibit A states the project is Jevcloped by 

6 



Catholic Charities to renovate and house "low income seniors.·· 

Despite the clear intent and purpose of this agreement, respondent contends that although he 

is not elderly, he is nonetheless entitled to succeed to the apartment because he alleges he had lived 

with the tenant of record for at least two years before her death and the premises is subject to rent 

stabilization. In order for respondent to seek succession rights to this particular unit, he would have 

to be a senior. Failing this, he is categorically barred from succeeding to the apartment (See 607 

Concord Senior Hous. v Morales, 16 Misc3d 1121 (A) [Civ Ct Bronx Co 2006). The court concludes 

that the regulatory agreement must be read in conjunction with the Low Income Housing Credit 

Regulatory Agreement, to not do so, would ignore the statutory purpose of a Section 202 project. As 

the regulatory agreement provides for housing for low income seniors only, in order for any member 

to succeed, the fam ily member would also have to be a senior. (See SI. Phillips Church Housing 

Corp. v George, (NYLJ 1/26/05 at 19, col. I [20051). 

Taking the above into consideration, petitioner has sustained its burden of proof in its 

summary judgment motion. Respondent has utterly failed to prove succession rights and even if he 

had, based upon the undisputed fact that he is not a senior and was never I isted on the re certification 

documents, he is categorically barred from being eligible for the premises. Petitioner is awarded a 

final judgment of possession, warrant to issue forthwith, against Clifton Graham execution stayed 

10 days. Petitioner is also awarded a money judgment in the amount of $15,329. 72 as all the use and 

occupancy owed through February 2020 at $733.81 per month against Clifton Graham. The case is 

adjourned for inquest versus Kaeshaun Graham, Jolm Doe and Jane Doe to February 28, 2020 at 9:30 

am, rm 612, part F. 
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·1 his constitutes thc decision and order of the court 

Dated: Fdmiar) I 0. 2020 
B rookJyn. !\ic, .. York 
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