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CIVIL COURT OF THE CITY O~' NEW YORK 
COUNTY OF ICTNGS: PART P 

West gth Street Associates, I,L,C 

Petitioner 

Against 

Atanacio Ortiz, Javier Otiiz, llomeo Ortiz, Mercedes 
Chuquiralao, Gladys Cl1uqliiralao, Magdelena M. Ortiz 
Gomez," Jolu1 Doe", "Jane I)oe" 

Responde11ts 

Decision/Order 
I11dex No. 1h '5~SZ.f I h 

Petitioner con11nenccd tl1is 11on-priinary rcside11ce holdover proceeding on May 12, 2016, and 
after protracted motio11 practice, the trial i11 tl1is inatter began i11 December 2018. After several 
trial dates, responde11ts 1novcd for a11 order declari11g a inistrial based 011 petitioner's 
conversatio11 witl1 a witness who was sc11eduled to testify at tl1e trial. The court conducted a 
hearing on the inotio11. 

Respondent's wih1ess, Estella Gonzalez, testified that approximately one week prior to t11c trial 
date, she called the landlord regardi11g a repair, and the landlord q1restioned her about the instant 
matter. The landlord aslccd Ms. Gonzalez if she was comi11g to court, and the la11dlord t11en 
infor1ned her that it was a difficult case. The landlord also qt1estio11ed 11ow lo11g Ms. Gonzalez 
11as known respo11dcnt, Atanacio Ortiz, m1d l1ow sl1e would prove tl1at respondent lived in the 
building between 2014 at1d 2016. Tl1e landlord also infor111ed Ms. Gonzalez that they had video 
ca1neras. Ms. Go11zalcz testified that she felt intimidated by the conversation with t11e landlord, 
111 addition, Ms. Go11zalez reported tl1at t11e landlord infor1ned l1er tl1at she did not want to 
contin11e with the case because it was costi11g a lot of 111011ey, and tl1e landlord tl1ougl1t it was a 
waste of tbne. 

On cross-exa1ninatio11, Ms. Go11zalez testified sl1e can1e to court to support her 11eighbor, Mr. 
Ortiz. Ms. Gonzalez stated tl1at tl1e la11dlord never raised her voice m1d ·rc1nained professional 
tl1ro11ghout tl1eir co11versation. 1-Iowcver, Ms. Gonzalez beCa1ne i11titnidated wl1en the landlord 
1nentioned the video cameras. Ms. Gonzalez testified that the lm1dlord did say "I will see yot1 i11 
cottrt'', but did not n1rike any 111reats during tl1eir conversation nor did sl1e mak.e a11y pron1ises to 
her if sl1e did not appear in court. 



Petitioner's witness, Soon Bin Ki1n, testified that approxhnately 011e week prior to the court date 
she had a co11vcrsation with Ms. Go11zalez when Ms. Gonzalez called abot1t t11e repair of her 
floor. Duri11g the conversation, Ms. Kiln asked Ms. Go11zalez if sl1e would be, coming to court, 
alt11ough inost of their conversation ce11tered around Ms. Gonzalez's floor. Ms. J(in1 testified 
thCJ-t sl1e tool( over i11anage1ne11t of the building this year at1d in11erited the case. I·Iowcver, Ms. 
Ki1n stated that she did not l(now ai1y of the tenants, and sl1e wanted to know if Mr. Ortiz lived in 
the building and if it was a wortl1wl1ile case. Ms. Gonzalez infor1ned Ms. l(i1n tl1at she has 
lu1own Mr. Ortiz for thirty years a11d Ms. l(i1n info11ned Ms. Gonzalez that only tl1e time period 
between 2014 at1d 2016 was relevant. Ms. l(im added that sl1e i11formed Ms. Gonzalez tl1at sl1e 
did not want to co11ti11ue witl1 tl1e case, at1d it was not goi11g to be a case with results. 

On cross-exan1i11ation, Ms. Kim adn1itted that s11e asked Ms. Gonzalez if she was con1ing to 
court, if she knew Mr. Ortiz, and how 1011g she 11as l(nown hin1. In additi'on, Ms. Kim 
ack11owledged that d11ring tl1c co11versation with Ms. Gonzalez, she stated that it was a costly 
case, but she denied saying tl1at it was a waste of time. I-Iowcver, Ms. l(i111 co1n1nented that there 
were a lot of people testifyi11g and sl1c did i1ot thiI1J( that the testi1nony would prove that 
respondent lived there. further, Ms. Kim thought t11at tl1is was a waste of her tin1c and the 
court's thne, and 11oted tl1at she was paying for every minute of court time. Ms. Ki1n also deni·ed 
asking_ Ms. Gonzalez if she had evidc11ce, Fu1ther, Ms. Kim stated that sl1e talked to Ms. 
Gonzalez to deter1nine if it was a worthwl1ilc case m1d Ms. Gonzalez i11formed her that she has­
known respondent for tl1irty years. 

On re-direct, Ms. I<i111 stated tl1at she discussed the video surveillance with Ms. Gonzalez, but 
de11ied telling Ms. Gonzalez that sl1c would defeat Ms. Gonzalez's proof. 

After assessing the accuracy of Ms. Gonzalez's recollectio11 oftl1e co11versation, her niotive, and 
truthfuh1ess, the court finds Ms. Gonzalez to be a reliable and credible witness. Ms. Kim largeiy 
corroborated Ms. Go11zalez's vcrsio11 of their conversation wl1icl1 included a discussion of Ms. 
Gonzalez's lu1owledge of respondent, how long she has known hitn, whether she pla11ncd to 
con1e to court, and tl1c fact t11at petitioner 11ad video surveillance evidence. Petitio11er' s 
discussion oftl1e evide11ce and con11nents rcgardi11g the nw11ber of witnesses at1d tl1e cost of the 
trial appear to be m1 atte1npt to dissuade Ms. Gonzalez from testifying. Tl1cre is no dispute that 
Ms. Gonzalez was scl1edulcd to testify, as petitioner'.s counsel had requested and received a 
wit11ess list from respo11dents' counsel. 

The fact that Ms. Gonzalez was i1ot dissuaded fro1n coming to court is not relevant to a 
determination tl1at Ms. I(in1 ta1npercd witl1 the wit11ess at1d atte1npted to obstruct tl1e trial 
process. Upon learning tl1at Ms. Gonzalez planned to come to court, Ms. Kim engaged in a 
discussio11 of details of tl1e case ai1d t11c evidence whicl1 was i1nproper. The co11rt fi11ds tl1at 
petitioner's inisconduct is IJrcjudicial to respondent because of its impact 011 tl1e witness who 
reported tl1at sl1e was intii11idated. 

Under CPT_,R § 4402, a party inay 1nove at m1yti1ne during a trial for a mistrial. A i11otion for a 
mistrial is directed to the sou11d discretion oftl1e trial court (sec Iiarris v Village o.f.East 1-Iills, 41 
NY 2d 446 [1977]). Tl1e right to a trial in a-court of record is an absolute rigl1t, and any atte111pt 



to influence the 011tcome ofa trial is wro11gful and must not be viewed as "de minimus", 
Bartnofsky v Max Factor, 122 Misc2d 827[Civ. Ct. NY Cty 1983]. The judge presiding over the 
trial "n1ay mist1y the case before its co11clusion where it is appare11t that misconduct by eitl1er an 
adversary or a third party n1akes it in1possible to get a fair detern1ination", 12-16 Arden Assoc. v 
Vasquez, 168 Mist2d 475 [Civ. Ct. NY Cty 1995]. Ms. Kim's disc11ssio11 of the case with 
respo11dent's witness is clear inisco11duct wl1ich intr11des on respondent's rigl1t to a fair trial. 

Based 011 the foregoing, respondent's n1otio11fora1nistrial is granted. 

A new trial in this 1nattcr will con11nence on Mm·cl19, 2020 at 9:30am. 

This constitutes the dccisio11 and order of this court. 

Dated; January 6, 2020 
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