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Abstract

I differ with Cheng’s appraisal of certain events and think that we need a more sophisticated
analysis of the twin policy goals he identifies and embraces—self-determination and global order—
before they can offer real policy guidance. But State Succession and Commercial Obligations
stands out as a rigorously researched, original, and insightful effort to understand this quite con-
fused and opaque body of international law. Cheng’s work will both enable and encourage a more
candid, reasoned, and constructive debate about the global policies at stake each time “a state
fundamentally changes its structures of power and authority, and an authoritative international re-
sponse is needed to manage disruptions to international arrangements that may result from that
change.” Briefly, I find Cheng’s analysis of the dynamics of State succession relative to com-
mercial obligations sophisticated, pragmatic, descriptively comprehensive, and, for the most part,
normatively compelling. But it may be too ambitious. Defining disruptions to global commerce as
the principal indicia of State succession tends to inflect, and at times to bias, the general analysis
of the diverse phenomena that fall within the rubric of State succession. This commercial focus
can obscure or normatively predispose our understanding and appraisal of equally vital, but non-
economic, dimensions of State succession, including the core policy goals—self-determination and
global order—that Cheng identifies and recommends. And to a certain extent, this compromises the
work’s descriptive accuracy and normative appeal.
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INTRODUCTION

The New Haven School, a policy-oriented perspective on
and approach to international law pioneered by Myres S. Mc-
Dougal, Harold D. Lasswell, and their many distinguished col-
leagues and students,! has variously been criticized for collapsing

* Associate Professor of Law, Boston University School of Law. I acknowledge with
gratitude the research assistance of Benjamin Brockman-Hawe, Boston University
School of Law, J.D. 2008, and the helpful suggestions of Anthony J. Colangelo, Kenneth
W. Simons, Sepehr Shahshahani, Andrew R. Willard, and W. Michael Reisman.

1. See generally Myres S. McDougal, Harold D. Lasswell & W. Michael Reisman, The-
ories About International Law: Prologue to a Configurative Jurisprudence, 8 Va. J. INT'L L. 188
(1968); W. Michael Reisman, The View From the New Haven School of International Law, 86
Am. Soc’y INT’L L. Proc. 118 (1992). Strictly speaking, the New Haven School aspires
to offer a general framework for methodically analyzing questions of law and policy in
any legal field; its relevance is not limited to international law. Se¢e 1 HaroLp D. Lass-
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the distinction between policy and law; substituting power for
principle; and offering impractical or convoluted guidance to
practicing lawyers faced with concrete problems.? This last criti-
cism strikes me as particularly misguided. It is a mistake to sup-
pose, as the late Oscar Schachter put it, that the policy-oriented
lawyer would relegate every question about lawfulness, regardless
of context, to “a highly uncertain and endless quest for shared
expectations, value preferences and power relations on a global
scale.”® From a historical perspective, the impracticability cri-
tique is also ironic. The New Haven School’s intellectual ante-
cedents lie in the sociological jurisprudence of Roscoe Pound
and the reformist ambitions of the American Legal Realists.
Like those antecedents, the New Haven School sought to rescue
the enterprise of jurisprudence, which had long been domi-
nated in the late nineteenth and early twentieth centuries by
positivism and Langdellian formalism, from its virtual irrele-
vance to jurists, politicians, and other decision-makers faced with
concrete problems in the real world.* But the impracticability
objection persists: In a symposium on method published by the
American Journal of International Law at the end of the twentieth
century, Bruno Simma and Andreas L. Paulus, echoing fairly
common sentiments, chided the New Haven School for “conflat-
ing law, political science and politics plain and simple” and for

WELL & MyREs S. McDouGAL, JURISPRUDENCE FOR A FREE SocieTy 3-21 (1992). Its great-
est influence and elaboration, however, and the focus of most students trained in its
methods, has been in international law and relations.

2. For a representative critique mentioning or embracing each of these points, see
Oscar Schachter, Remark, McDougal’s Jurisprudence: Utility, Influence, Controversy, 79 Am.
Soc’y INT’L L. Proc. 266, 266273 (1985); see also, e.g., Jeffrey L. Dunoff & Joel P.
Trachtman, The Law and Economics of Humanitarian Law Violations in Internal Conflict, 93
Am. J. INT’L L. 394, 408 (1999) (charging that New Haven theorists tend to “merge law
into policy” and to support “legally questionable activities conducted by the most pow-
erful states”); Schachter, supra, at 268 (arguing that “[t}he empirical task envisaged [by
the New Haven School] is not merely daunting; it is wholly unrealistic as a practical
undertaking for lawyers”).

3. Schachter, supra note 2, at 268. Schachter’s observations about McDougal as a
practitioner—i.e., that “[i]n his writing and surely in his legal briefs, he relies on prece-
dents, treaties and established legal concepts as the basic foundations of his legal argu-
ments,” id. at 269—do not, I think, show that McDougal took a different approach in
practice than in theory; rather, they evince the contextualized implementation of that
theory.

4. See NeiL DuxsURy, PATTERNS OF AMERICAN JURISPRUDENCE 200 (1995) (“Certainly
the purpose of jurisprudence conceived as policy science seems eminently pragmatic,
since it must, according to Lasswell and McDougal, be oriented toward improving the
problem-solving and policy-making skills of the would-be lawyer.”).
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“fail[ing] to provide the very guidance that reallife decision
makers expect from their lawyers.”®

In State Succession and Commercial Obligations,® Tai-Heng
Cheng, an Associate Professor at New York Law School trained
in the New Haven School, applies its methodology to a particu-
larly vexing and unsettled area of international law: the law gov-
erning the commercial rights and duties of States, creditors, and
other participants in the often unruly process of State succes-
sion. Virtually no positive law of general application, conven-
tional or customary, exists in this area. Two treaties were negoti-
ated under the auspices of the International Law Commission:
the Vienna Convention on Succession of States in Respect of
Treaties (“1978 Convention”),” which entered into force in
1996, and the Vienna Convention on Succession of States in Re-
spect of State Property, Archives, and Debts (“1983 Conven-
tion”), which has yet to enter into force.® But their limited
scope, application, and subscription make them of correspond-
ingly limited utility,® particularly in view of dramatic changes in
the global political and economic order since the era of
decolonization and the Cold War. And in the realm of custom,
State practice as to what may broadly be denominated “succes-
sion issues” is so diverse as to render efforts to discern customary
rules artificial or futile.'?

5. Bruno Simma & Andreas L. Paulus, The Responsibility of Individuals for Human
Rights Abuses in Internal Conflicts: A Positivist View, 93 Am. J. INT’L L. 302, 305 (1999); see
also DUxBURYy, supra note 4, at 201 (arguing that policy science “is too preoccupied with
the development of a methodology and too little concerned with the matter of how that
methodology may prove in some way to be useful”); Schachter, supra note 2, at 268-69.
Simma and Paulus nevertheless concede that “writings following the New Haven ap-
proach may have considerable value for both the analysis of actual decision making and
the formulation of policy proposals.” Simma & Paulus, supra, at 305.

6. TaIrHENG CHENG, STATE SUCCESSION AND COMMERCIAL OBLIGATIONs (2006).

7. Vienna Convention on Succession of States in Respect of Treaties, Aug. 23,
1978, 1946 UN.T.S. 3, 17 LL.M. 1488 [hereinafter 1978 Convention].

8. Vienna Convention on Succession of States in Respect of State Property,
Archives and Debts, Apr. 8, 1983, 22 L.L.M. 306 (1983) [hereinafter 1983 Convention].

9. See, e.g., Paul R. Williams, The Treaty Obligations of the Successor States of the Former
Soviet Union, Yuguslavia, and Czechoslovakia: Do They Continue in Force?, 23 Denv. J. INT'L
L. & PoL’v 1, 8 (1994) (observing that “it is generally considered that the [1978] Con-
vention does not reflect customary international law” and that despite offering “a num-
ber of customary legal rules useful for the determination of treaty continuity,” the Con-
vention “does not accurately reflect the divergent practices” relative to the continuity of
treaty obligations following State successions).

10. See CHENG, supra note 6, at 23 (“In light of the lack of uniform state practice
and opinio juris, any positivistic rule of state succession is likely to be so broad or vague
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The virtual absence of positive rules, however, is precisely
what may make the neglected topic of State succession and com-
mercial obligations an ideal candidate for the New Haven
School methodology. Rather than work within inherited con-
ceptual and doctrinal frameworks of succession, which have in
any event seldom proved either helpful or descriptively accurate
in this area, Cheng provides a fresh perspective on the issues.
He methodically analyzes and appraises (i) the diverse forms of
succession; (ii) the full range of participants, decision trends,
policies, and processes implicated by them; and (iii) their impact
on commercial obligations, conceived expansively as “all obliga-
tions arising out of international trade and financing arrange-
ments that may be affected by state succession.”'! The resulting
analytic framework will surely disappoint anyone expecting a
guide to the black-letter law in this area. But given the present
state of international law on these issues, such a guide would
inevitably be artificial and misleading. Cheng instead offers a
comprehensive, clear, and systematic approach to State succes-
sion and commercial obligations based on explicit policy goals.

I differ with Cheng’s appraisal of certain events and think
that we need a more sophisticated analysis of the twin policy
goals he identifies and embraces—self-determination and global
order—before they can offer real policy guidance. But State Suc-
cession and Commercial Obligations stands out as a rigorously
researched, original, and insightful effort to understand this
quite confused and opaque body of international law.'? Cheng’s
work will both enable and encourage a more candid, reasoned,
and constructive debate about the global policies at stake each
time “a state fundamentally changes its structures of power and
authority, and an authoritative international response is needed

that it can be easily reinterpreted and manipulated by participants in state succession to
advance their interests.”); see also 1 OPPENHEIM’s INTERNATIONAL Law 236 (Robert Jen-
nings & Arthur Watts eds., 9th ed. 1992) [hereinafter OppENHEIM]; accord P.K. MENON,
THE SUCCESSION OF STATES IN RESPECT TO TREATIES, STATE PROPERTY, ARCHIVES, AND
DeBTs v. (1991) (“State practice has been singularly marked with inconsistency and
contradiction.”); Matthew C.R. Craven, The Problem of State Succession and the Identity of
States Under International Law, 9 Eur. J. INT'L L. 142, 149, 150-51 (1998) (emphasizing
inconsistency in state practice and unclear inferences on opinio juris relevant to state
successions); Williams, supra note 9, at 10-16 (surveying State practice).

11. CHENG, supra note 6, at 53-54.

12. See Craven, supra note 10, at 143 (“If there is one common theme running
through all recent literature on the law of state succession, it is that the subject is largely
confused and resistant to simple exposition.”).
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to manage disruptions to international arrangements that may
result from that change.”'?

At the same time, some readers may well wonder in what
sense the phenomena analyzed by Cheng can be deemed law.
While he draws incisive conclusions and policy inferences from
the case studies he pamstakmgly analyzes, one might under-
standably (though not, in my view, accurately) conclude that
there is no law on State succession and commercial obliga-
tions—only policy issues, power, and politics; and that despite
some general trends, each succession is essentially a su:i generis
event.'* Of course, the truth of this view depends on what we
understand by law, and this review is not the place to engage this
perpetual jurisprudential debate in any depth. But if we con-
ceive of law in a crude positivist vein, as a “model of rules,”*®
Cheng would undoubtedly agree that no international law, so
conceived, exists in this area: “In state succession,” he writes,
“attempts to prescribe doctrinal rules that purport to exert au-
thority over the participants to whom the rules are addressed are
almost exclusively doomed to failure.”'®

A cardinal premise of the New Haven School, however, is
that law is most profitably conceived and shaped, not from the
perspective of the receiver of commands or rules, pace Austinian
positivism,” but rather from that of the decision-maker at every
level of social organization: that is, an actor with effective power
charged with “making choices that are appropriate for the rele-
vant community.”'® In this review, I therefore want to appraise
Cheng’s policy-oriented perspective on its own terms: State Suc-
cession and Commercial Obligations is not, and does not purport to
provide, a guide to doctrinal rules. Rather, it is an effort, first, to

13. CHENG, supra note 6, at 3.

14. This may well be true, as Cheng and others suggest, see CHENG, supra note 6, at
379; OPPENHEIM, supra note 10, at 236, but it does not obviate the possibility of identify-
ing law—where law denotes, in the formulation of the New Haven School, a process of
authoritative decision rather than a body of doctrinal rules.

15. See generally Ronald Dworkin, The Model of Rules, 35 U. Cuu. L. Rev. 14 (1967).

16. CHENG, supra note 6, at 22. “There are currently few, if any, crystallized inter-
national rules regarding state succession and commercial obligations.” Id. at 379.

17. See generally JoHN AusTIN, THE PROVINCE OF JURISPRUDENCE DETERMINED (Wil-
frid E. Rumble ed., Cambridge Univ. Press 1995) (1832).

18. W. Michael Reisman, The View From the New Haven School of International Law, 86
AM. Soc’y INT'L L. Proc. 118, 119 (1992); Schachter, supra note 2, at 267 (“The notion
of law as a process of authoritative decision—rather than as rules of constraint—is a
basic tenet of the policy-oriented approach.”).
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appreciate the complex political, economic, social, and other
factors that shape State succession and commercial obligations;
and second, to posit, and offer guidance on the implementation
of, certain policies and values to assist decision makers con-
fronting future State successions. Cheng argues that a policy-
oriented perspective on succession ameliorates the “descriptive
inaccuracy” and “normative deficit” of inherited theories.’® Part
I of this review considers the former claim; Part II the latter.

Briefly, I find Cheng’s analysis of the dynamics of State suc-
cession relative to commercial obligations sophisticated, prag-
matic, descriptively comprehensive, and, for the most part, nor-
matively compelling. But it may be too ambitious. Defining dis-
ruptions to global commerce as the principal indicia of State
succession tends to inflect, and at times to bias, the general anal-
ysis of the diverse phenomena that fall within the rubric of State
succession. This commercial focus can obscure or normatively
predispose our understanding and appraisal of equally vital, but
non-economic, dimensions of State succession, including the
core policy goals—self-determination and global order—that
Cheng identifies and recommends. And to a certain extent, this
compromises the work’s descriptive accuracy and normative ap-
peal.

I. FRAMING THE INQUIRY: DESCRIPTIVE ACCURACY
A. Defining “State Succession and Commercial Obligations”

The first problem confronted by scholars attempting to di-
vine doctrinal rules of law on state succession is that interna-
tional law does not precisely or helpfully define either “State” or
“succession,” rendering the subjects of the inquiry themselves
unclear. With respect to States, the perennial but largely aca-
demic debate between the declaratory and constitutive criteria
for statehood, which offers little in the way of practical guidance
or clarity,?® reflects a more basic truth about the contemporary
global order: State identity, like personal identity, is not fixed;*'

19. See CHENG, supra note 6, at 26.

20. For an overview and critique, see generally Robert D. Sloane, The Changing Face
of Recognition in International Law: A Case Study of Tibet, 16 EMory INT’L L. Rev. 107
(2002) (critiquing the declaratory and constitutive schools of thought on the recogni-
tion of States and suggesting that, for analytic and normative reasons, recognition could
more profitably be subdivided into its political, legal, and civil components).

21. See, e.g., KONRAD G. BUHLER, STATE SUCCESSION AND MEMBERSHIP IN INTERNA-
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it constantly fluctuates and evolves. The Montevideo or other
doctrinal criteria for statehood inevitably convey an oversimpli-
fied and incomplete understanding of this principal subject of
international law.?® States may acquire new territory; accede to a
treaty regime—such as those governing the European Union
and the World Trade Organization—requiring fundamental
changes to their internal laws, elect a new government, or expe-
rience a (welcome or unwelcome) coup d’etat. Marginal changes
to State identity—for example, the acquisition of a disputed
piece of territory, consensual border adjustments, or the elec-
tion of a parliament controlled by a new party—seldom disrupt
global economic or other arrangements in a way that requires an
authoritative international response.

Cheng thus justifiably dismisses both the territorial and per-
sonal views on State succession, which dominated prior scholar-
ship in this area, as unhelpful or misleading.?® Both presume to
identify the essential feature, so to speak, of the State and go on
to conclude that if that feature changes in some significant way,
there has been a succession: The territorial approach defines
statechood mainly in terms of responsibility for territory. Succes-
sion, on this view, refers to any process whereby one State dis-
places another “in the responsibility for the international rela-
tions of territory.”** The personal approach defines statehood
(a bit tautologically) in terms of the State’s “legal personality,”
and jurists and commentators offer various proposals as to what
that means—none particularly satisfying.?> Succession then re-

TIONAL ORGANIZATIONS: LEGAL THEORIES VERsus PracmaTism 18 (2001); W. Michael
Reisman, Private Armies in a Global War System: Prologue to Decision, 14 Va. ]J. INT’'LL. 1, 4
(1974) (emphasizing that “legitimate statehood is not acquired at some moment, there-
after existing in perpetuity, but is a varying function of the attitudes of all other partici-
pants in the world effective power process”); see also DEREK PARFIT, REAsONs & PERsONs
199-350 (1984) (deconstructing personal identity).

22. See Convention on the Rights and Duties of States art. 1, Dec. 26, 1933, 49 Stat.
3097, 165 LN.T.S. 19. On the difficulty of defining statehood, see generally Thomas D.
Grant, Defining Statehood: The Montevideo Convention and Its Discontents, 37 CoLum. J.
TransNaT’L L. 403 (1999).

23. See CHENG, supra note 6, at 37-50.

24. This is the approach adopted by the Vienna Conventions. See 1978 Conven-
ton, supra note 7, art. 2(1) (b); 1983 Convention, supra note 8, art. 2(1)(a).

25. See CHENG, supra note 6, at 46-47; see also Craven, supra note 10, at 152-53. For
a modern formulation of the personal view, see OPPENHEIM, supra note 10, at 208-09.
The heart of the problem is that international legal personality, like sovereignty, is re-
ally no more than a shorthand for a bundle of competences, which may not always be
co-present in a collective entity. Cf. Louts HENKIN, INTERNATIONAL Law: PoLiTics AND
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fers to (qualitatively or quantitatively significant?) changes in the
international legal personality of the State. Associated with the
territorial and personal views on succession, respectively, are two
inherited doctrinal distinctions, which Cheng also dismisses:
those between (i) partial and total succession; and (ii) State and
governmental succession.?®

The value or accuracy of these inherited approaches and
distinctions is questionable because, at least vis-a-vis the main
subject of Cheng’s study, viz., global commercial obligations,
they offer scant descriptive or normative guidance. Whether we
characterize the breakup of the former Socialist Federal Repub-
lic of Yugoslavia (“SFRY”) as the dissolution of that State or a
series of secessions, for example, we confront the same questions
about the proper distribution of assets and liabilities as between
the post-SFRY entities and their obligations to creditors, debtors,
and other participants in the process of succession.?’” Further-
more, despite doctrinal classifications presumably intended to
provide some legal guidance, few if any identifiable trends in de-
cision have emerged that stabilize expectations about how inter-
national law does—or should—respond to different permuta-
tions of State succession: dissolution, secession, decolonization,

VaLuUEs 8-13 (1995). A regional organization, for example, may enjoy international le-
gal personality in the sense that it can enter into certain treaties, but lack the compe-
tence to sue in a particular forum such as the International Court of Justice. See Statute
of the International Court of Justice art. 34, 1 1, June 26, 1945, 59 Stat. 1055, T.S. No.
993.

26. See CHENG, supra note 6, at 38-39; see also OPPENHEIM, supra note 10, at 209, 234-
36.

27. See CHENG, supra note 6, at 42; accord Craven, supra note 10, at 153. For further
analysis, see CHENG, supra at 267-341; PETER RapaN, THE BREAK-UP OF YUGOSLAVIA AND
INTERNATIONAL Law (2002); Carsten Stahn, The Agreement on Succession Issues of the Former
Socialist Federal Republic of Yugoslavia, 96 Am. J. INT’L L. 379 (2002); Anna Stanie, Finan-
cial Aspects of State Succession: The Case of Yugoslavia, 12 Eur. J. InT’L L. 751 (2001). The
Badinter Commission, an advisory body established by the European Community, con-
cluded that the SFRY’s breakup should be characterized as a dissolution, not a series of
secessions, because of the inability of the federal organs of the SFRY either to “meet the
criteria of participation and representativeness inherent in a federal state” or “to en-
force respect for the . . . ceasefire agreements concluded under the auspices of the
European Communities or the United Nations Organization.” Opinion No. 1, Confer-
ence on the Former Yugoslavia Arbitration Commission, 31 LL.M. 1488, 1496-97
(1992). But the absence of a government with effective control over the entirety of its
State’s territory—for example, in Somalia since 1991 or during the U.S. Civil War—
does not necessarily imply the dissolution of that State, still less justify the secession of
putative breakaway regions purporting to exercise their right to self-determination. See
RapaN, supra, at 209-11.
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partition, merger, annexation, and so forth.?® The domestic
analogy, an oft-abused heuristic in international law reflected in
certain prior theories of State succession, would be deeply
flawed in this context.?® States differ from persons in (among
other ways) the extent to which they may usefully be conceived
as unitary actors with a univocal will.>* The quantity and nature
of assets, liabilities, and other obligations that attach to a prede-
cessor State, and the sheer diversity of circumstances that fall
under the rubric of State succession, render it impossible for any
fixed set of doctrinal rules, however aspirationally comprehen-
sive, to allocate those commercial obligations equitably.®!

In short, the lexicon of State succession, despite its veneer
of analytic and organizational precision, offers little practical
guidance to decision makers. State successions require authori-
tative and effective international legal responses because of their
potential disruption of, inter alia, global commercial obligations.
Yet to label them as one type of succession rather than another
contributes little, if anything, to our understanding of what
those responses should be.** Indeed, for Cheng, even the intui-
tive and widely accepted distinction between State and govern-
mental succession does not survive scrutiny: Both, he says, in-
volve fundamental changes to the internal governance structure
of a State, which may require relevantly similar legal responses
“to manage the adjustments that are triggered by” claims per-
taining to preexisting international obligations.®?

A chief virtue of State Succession and Commercial Obligations,
then, is that it discards these inherited but largely unhelpful con-
cepts and strives to offer in their stead a functional, inclusive,
and comprehensive approach. State succession, Cheng writes,
“includes any fundamental internal governance reorganization

28. See OPPENHEIM, supra note 10, at 209 (“Although it is convenient to treat cases
of succession as involving several distinct kinds of situation in which states emerge or
break up, the various categories are not terms of art carrying with them clearly estab-
lished legal consequences, nor are they sharply differentiated.”).

29. See CHENG, supra note 6, at 13-26.

30. See D.P. O’ConnNELL, THE Law OF STATE SuccessioN 7 (1956).

31. See Paul Williams & Jennifer Harris, State Succession to Debts and Assets: The Mod-
ern Law and Policy, 42 Harv. INT'L L.J. 355, 360-66 (2001).

32. CHENG, supra note 6, at 4245, 49-50.

33. CHENG, supra note 6, 49, 53 (“The community policies at stake when successor
states present claims that preexisting commercial obligations should be terminated or
modified are equally at stake when successor governments press similar claims.”).
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that causes, or may potentially cause, disruptions to interna-
tional commercial arrangements and that requires an authorita-
tive international response.”* Similarly, Cheng eschews a nar-
row concept of commercial obligations in this context—limited
to public financial obligations arising under international law—
in favor of an inclusive one that subsumes “any obligation owed
by a state, or corporation, or national of that state to another
party external to that state, regardless of whether the obligation
arose under public or private international law or national
law.”®® Finally, again in line with the configurative jurisprudence
of the New Haven School, Cheng classifies and describes the full
range of participants in State successions: not only (predecessor
and successor) States and creditors, but international organiza-
tions (e.g., the International Monetary Fund, the World Trade
Organization, and the European Union), corporations, banks,
national and international tribunals, and individuals.?®

Within this analytic framework, he argues persuasively that
neither (i) the tabula rasa approach, whereby a new State begins
its existence with a clean slate, wholly free from its predecessor’s
obligations,37 nor (ii) the universal succession theory, a legacy of
Roman law picked up and given new rationales by well-known
theorists like Grotius, Pufendorf, and Huber,?® accurately de-
scribes State practice in past successions, still less offers anything
like binding international law on the subject.?* Equally, in the
modern era in which sovereignty has been deconstructed and

34. CHENG, supra note 6, at 50. This definition subsumes three categories: first, “a
territorial relocation of power from one sovereign state to another sovereign state that
existed prior to the relocation”; second, “a break in the power and control of the prede-
cessor government over the territory in succession and the establishment of a new seat
of power that did not exist prior to the succession”; and third, and most innovatively,
“successions in which the structure of the governance [of a State] changes fundamen-
tally but remains in the same territory. CHENG, supra note 6, at 50-51.

35. See CHENG, supra note 6, at 54.

36. CHENG, supra note 6, at 65-76.

37. See, e.g., YILMA MARONNEN, INTERNATIONAL LAw AND THE NEW STATES OF AFRICA
(1983); RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 210(3), cmt. (f) (1987) (adopting the clean-slate theory as to treaty obligations).

38. The universal succession theory, in one form or another, remained predomi-
nant from roughly the seventeenth to the nineteenth century. See CHENG, supra note 6,
at 13-16; see also O’CoNNELL, supra note 30, at 7-8; Erik Castrén, On State Succession in
Practice and Theory, 24 Norpisk TipsskrIFT INT'L RET 57 (1954). In its pure form, the
universal succession theory posits that the successor State inherits all the rights and
obligations of its predecessor or predecessors.

39. See CHENG, supra note 6, at 13-26; accord Craven, supra note 10, at 147-52.
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demystified,** and the complex nature of State consent acknowl-
edged,*' neither of the two polar academic theories that
predominated historically proves particularly compelling as a
normative matter. In fact, the quest for a monolithic theory of
State succession that can account for and stabilize international
expectations as to its diverse manifestations and consequences is,
as Cheng argues, conceptually misguided.** After establishing
his comprehensive analytic framework, Cheng thus attempts to
persuade the reader, principally through a careful analysis and
appraisal of several well-researched case studies, that application
of such a framework would enable decisions makers more accu-
rately to predict and shape the substantial commercial aspects of
future State successions.*?

In this regard, I think, Cheng’s project succeeds. By ap-
praising trends in decision, he illustrates the role and power of
the various participants in the process of State succession.
Briefly, he shows that rather than conform to an all-or-none
(universal succession or clean slate) approach to the continuing
vitality of commercial obligations following a succession, con-
temporary international law tends—if not immediately then in
due course—to manage those obligations pragmatically: Com-
mercial obligations that continue to serve presuccession pur-
poses will be preserved; those that become obsolete will be ter-
minated; and those that no longer serve their original purposes,
but cannot be terminated without risking an unacceptably high
degree of disruption to the global economy, will be adjusted ac-
cordingly.** By reviewing Cheng’s incisive case studies of recent
successions—those of East Timor, Hong Kong, Macau, Czecho-

40. See, e.g., HENKIN, supra note 25, at 8-13.

41. See Fernando R. Tesén, Interdependence, Consent, and the Basis of International
Obligation, 83 AM. Soc’y INT'L L. PROCEEDINGS 547, 561-62 (1989); see also, e.g., Ryan
Goodman, Human Rights Treaties, Invalid Reservations, and State Consent, 96 Am. J. INT'L
L. 531, 533-35 (2002).

42. See CHENG, supra note 6, at 5-6.

43. See CHENG, supra note 6, passim.

44. See CHENG, supra note 6, at 32, 340-41 (concluding that State practice rejects a
“binary choice between terminating or preserving all obligations on succession” in favor
of “a more discriminating approach” whereby “channels for commercial cooperation
that remain relevant to postsuccession realities will tend to be protected while obsolete
channels will tend to be reconfigured to permit meaningful commercial exchanges be-
tween participants”). Cheng also discusses “the trend towards continuity” in contradis-
tincton to both the universal succession and clean-slate theories of succession. See
CHENG, supra note 6, at 386.
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slovakia, Yugoslavia, and the Soviet Union—decision-makers will
be far better equipped to predict, understand, and potentially
influence the network of global commercial obligations affected
by future successions than they would be were they to study the
Vienna Conventions or immerse themselves in the abstract juris-
prudential literature on theories of State succession.

B. Defining “State Succession” Simpliciter

That said, by defining State succession in terms of the pres-
ence vel non of “disruptions to international commercial ar-
rangements” that require an authoritative international re-
sponse, Cheng’s view may sacrifice some of its descriptive accu-
racy and—of equal concern for the policy-oriented lawyer—
normative force.** I sympathize with and often find helpful the
pragmatic approach to issues of definition adopted by Cheng.
But he may be too quick to dismiss at least some of the conven-
tional distinctions. For example, to treat governmental succes-
sion as a subset of State succession promotes analytic clarity vis-a-
vis commercial obligations. A radical change in the internal gov-
ernance structure of a State often (though not always) raises is-
sues about the continuity of international commercial obliga-
tions that do not differ meaningfully from those raised by other,
traditionally recognized, forms of succession, e.g., dissolution,
cession, partition, or merger. But to focus on commercial obli-
gations as the principal indicia of State succession at times
proves under-inclusive or imprecise vis-a-vis other, equally vital,
global interests and values. Consider two examples:

45. CHENG, supra note 6, at 50; see id. at 3, 26 (arguing that “[a] policy-oriented
approach to State succession and commercial obligations overcomes the main weak-
nesses of earlier succession theories: their narrow scope of inquiry, descriptive inaccu-
racy, and normative deficit”) In fairness, I acknowledge—as the word “includes” in the
end of the definition of State succession at page 50 implies—that Cheng does not really
mean to offer an exhaustive definition of State succession suitable for every purpose;
only for the particular purpose of appraising the diverse issues of commercial obliga-
tion raised by most State successions. See id. at 3, 37. Yet his discussion and analysis
throughout the book often imply a far more inclusive definition of State succession, i.e.
one that is not limited in its relevance to commercial obligations. Because Cheng
adopts the New Haven School’s configurative jurisprudence and methodology, this is
understandable—indeed, inevitable. It would be contrary to that methodology, which
strives to appreciate the full constellation of values and interests implicated by particu-
lar issues (from the broadest range of perspectives), to examine issues of State succes-
sion and commercial obligations in artificial isolation from the many other dimensions
of State succession.
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In 1949, the People’s Republic of China invaded and
quickly annexed Tibet, which had enjoyed de facto, if not de
jure independence, at least during the period from 1913 to 1947
and, according to virtually all credible legal and historical schol-
arship, for centuries before then.*® The process now known as
globalization—the prime mover, as Cheng rightly notes in his
opening sentence, behind the modern law of State succession
and commercial obligations*’—had not, at the time, advanced
to anywhere near its present stage. And Tibet had foolishly
sought to cultivate its natural geographic isolation precisely as a
means to ward off foreign domination.*® Only the United King-
dom, Russia, India, and China (the successor State) had any real
relationship, commercial or otherwise, with Tibet before the
mid-twentieth century.*® China’s occupation and annexation of
Tibet® therefore did not trigger disruptions to global commer-
cial arrangements, which, to paraphrase Cheng, required an au-
thoritative international legal response. Nonetheless, it would
be not only counterintuitive, but detrimental to a world public
order of human dignity, to conclude that China’s annexation of
Tibet does not qualify as State succession.®! True, it had only a
negligible effect on international commerce. But it had monu-
mental and enduring effects on the region’s geopolitical dynam-
ics, particularly during the Cold War;*? on the Tibetan people’s
right to self-determination,®® one of the two values that Cheng
says State successions should promote; on fundamental human
rights; and increasingly today, on the global environment, for
Tibet is the source of Asia’s major rivers.

46. See Sloane, supra note 20, at 131 n.85, 135-36 n.94.

47. CHENG, supra note 6, at 3.

48. See JoHN F. AVEDON, IN EXiLE FrRoM THE LAND oF SNows 19 (1979); MicHAEL C.
VAN WALT VAN PrAAG, THE STaTUs OF TiBET: HiSTORY, RIGHTS AND PROSPECTS IN INTER-
NATIONAL Law 26-46 (1987); TSERING SHAKYA, DRAGON IN THE LAND OF Snows 5 (1999).

49. See Sloane, supra note 20, at 135-36.

50. See The Agreement of the Central People’s Government and the Local Govern-
ment of Tibet on Measures for the Peaceful Liberation of Tibet, P.R.C.-Tibet, May 23,
1951, reprinted in vaNn WALT VAN PraAG, supra note 48, at 33740.

51. Cheng mentions Tibet as a potential candidate for a future State succession.
See CHENG, supra note 6, at 7. It is not clear whether he regards its original annexation
as succession.

52. See generally Joun KENNETH KNAUS, ORPHANS OF THE COLD WAR: AMERICA AND
THE TIBETAN STRUGGLE FOR SURVIVAL (1999) (describing the U.S. Central Intelligence
Agency’s covert funding of Tibetan guerilla operations against China until 1974).

53. See, e.g., Dawa Norbu, Selfdetermination in the Post-Soviet Era: A Case Study of Tibet,
34 J. InT’L L. STUD. 237, 254-263 (1997).
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Consider also the 1973 coup d’etat in Chile orchestrated by
General Augusto Pinochet, which toppled the democratically
elected government of Salvador Allende. By Cheng’s definition
of State succession, it is unclear whether the ouster of Allende
would qualify. Without question, it brought about radical
changes to Chile’s internal governance structure. But far from
triggering disruptions to the global economy by, for example,
leading to the repudiation of treaties or casting doubt on the
vitality of previous commercial arrangements, Chile quickly sta-
bilized its economy and reassured foreign investors who had
been alarmed by the prospect of its potential movement toward
a socialist economy.>*

In March 1990, Pinochet relinquished power to a left-of-
center coalition. At that time, another fundamental change to
Chile’s internal governance structure took place. The assump-
tion of power by the new regime, however, likewise did not trig-
ger disruptions to global commercial arrangements; to the con-
trary, the regime “pledged its commitment to the development
of a liberal economy and society in Chile during the transition to
democracy.”?®

In part, then, Chile’s experience supports Cheng’s general
observation that States undergoing successions in the modern
era will increasingly strive to avoid disrupting entrenched com-
mercial obligations entered into by their predecessors.®® Yet it
seems misguided to view the events in Chile as either not genu-
ine State successions (as Cheng’s definition might imply), or as
State rather than governmental successions—or, as he recom-
mends, to dispense with this latter distinction altogether.5” Ac-
cording to the definition of State succession stressed by Cheng,
because the changes to the internal governance structure of
Chile did not precipitate disruptions to the global economic or-
der requiring an authoritative response, they may not qualify as
State successions.”® Conventional wisdom holds that however

54. See Kyle Steenland, Chile: Blood On the Peaceful Road, 1 LATIN AM. PERsP. 9, 24-25
(1974). Pinochet reprivatized factories and banks and paid compensation for U.S.
property nationalized by Allende. Subsequently, the United States supported Chile’s
efforts to renegotiate its foreign debt. See id.

55. Eduardo Silva, From Dictatorship to Democracy: The Business-State Nexus in Chile’s
Economic Transformation, 1975-1994, 28 Comp. PoL. 299, 311 (1996).

56. See CHENG, supra note 6, at 12-13.

57. See id. at 32.

58. See id. at 3.
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brutal and morally abhorrent Pinochet’s iron-fisted regime may
have been, from an economic perspective, it did not disrupt
but—quite the contrary—helped stabilize global economic ar-
rangements threatened by Allende’s avowed intention to intro-
duce radical socialist reforms.>® Needless to say, this is not to
sanction Pinochet’s coup and certainly not to excuse the chronic
human rights abuses of his regime. The point is that stressing
disruptions to global commercial arrangements as almost a sine
qua non of State succession does not always prove descriptively
accurate.

Furthermore, a distinction between State and governmental
succession may at times offer normative guidance on how partici-
pants should respond to geopolitical changes in the territorial or
personal character of a State. Thankfully, international law no
longer regards the internal structure of a State’s government as a
matter solely within that State’s domestic jurisdiction.®® While
radical changes to the internal governance structure of Chile did
not require an authoritative international response to manage
disruptions to global commerce, they may well have called for
such a response vis-d-vis other matters regulated by law; for ex-
ample, diplomacy and international human rights. Equally, in
the cases of Pakistan in 1999, or Thailand in 2006, coups within
those States should surely be considered governmental succes-
sions even if they did not trigger radical disruptions to global
commerce.®’ In short, the distinction between governmental
and State succession may, contrary to Cheng’s view, remain ana-
lytically helpful. It can facilitate normative judgments relevant

59. See, e.g., Gary S. Becker, Latin America Owes a Lot to Its “Chicago Boys,” Bus. Wk.,
June 9, 1997. Changes to the Chilean economy in the years immediately following the
1973 coup have been described as “relatively moderate.” See Patricio Silva, Technocrats
and Politics in Chile: From the Chicago Boys to the CIEPLAN Monks, 23 J. LaTiN AM. STuD.
385, 392 (1991). But see PETER WINN, VicTiMs OF THE CHILEAN MIRACLE: WORKERS AND
NEOLIBERALISM IN THE PINOCHET ERa, 1973-2002 passim (2004) (positing that high infla-
tion and low exports in the mid-1970s were caused more by the global rise in oil prices
than anything internal to Chile’s governance structure).

60. See U.N. CHARTER art. 2, § 7; see also W. Michael Reisman, Sovereignty and
Human Rights in Contemporary International Law, 84 Am. J. INT'L L. 866, 867 (1990).

61. On Pervez Musharraf’s coup d'etat overthrowing the government of Nawaz
Sharif, see, for example, Sean D. Murphy, Contemporary Practice of the United States, 94 Am.
J- INnT’L L. 348, 354-56 (2000); see also OWEN BENNETT JONES, PakisTAN: EYE OF THE
StorM 34-55 (2d ed. 2003). On the recent coup in Thailand overthrowing Prime Minis-
ter Thaksin, see Old Soldiers, Old Habits, EcoNoMisT, Sept. 23, 2006, at 65; Amy Kazmin,
Thaksin Faces Coup as Army Seizes Bangkok, FIN. TiMEs, Sept. 19, 2006.
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to non-economic responses to changes in the internal govern-
ance structures of States. The functional and (aspirationally) in-
clusive definition of State succession proposed by Cheng offers
sound guidance in the commercial context, but it may well prove
descriptively inaccurate or normatively misguided in other con-
texts.

II. HARMONIZING SELF-DETERMINATION AND GLOBAL
ORDER: NORMATIVE DEFICIT

State Succession and Commercial Obligations both makes ex-
plicit and embraces two global values raised by most, if not all,
State successions: self-determination and global order.? Values,
in the parlance of the New Haven School, refer to “demanded
relations among human beings, which stimulate claimants to ap-
peal to processes of decision and invoke the prescription and
application of authoritative policy,”®® or simply, certain “pre-
ferred event[s].”®* These have been classified as power, enlight-
enment, respect, well-being, wealth, skill, affection, and recti-
tude.®® The policy goals of self-determination and global order,
which Cheng recommends the law of State succession harmo-
nize,*® implicate most of these value categories. But by framing
the inquiry as State succession and commercial obligations,
Cheng may at times unjustifiably prioritize certain values (e.g.,
wealth) at the expense of others (e.g., respect, rectitude).

Now, having set out to write about the already vast subject of
State succession and commercial obligations, it may be unfair to
fault the author for linking these two concepts in the way that
offers the greatest analytic payoff vis-a-vis each other and for cor-
respondingly deemphasizing other aspects of State succession.
Yet Cheng’s decision to focus principally on how State succes-
sions affect global commercial arrangements, however expan-
sively conceived, tends to give precedence as a matter of policy
to economic stability, development, and wealth promotion.
Wealth is only one of the values that international law, as a mat-

62. See CHENG, supra note 6, at 27-28.

63. 1 LassweLL & McDoucaL, supra note 1, at 30.

64. Harold D. Lasswell & Myres S. McDougal, The Identification and Appraisal of Di-
verse Systems of Public Order, 53 Am. J. INT’'L L. 1, 7 (1959).

65. See id. at 7, 12-13.

66. See CHENG, supra note 6, at 27.
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ter of policy, should promote.®” Of course, the abstract goals
that Cheng tasks the international law of State succession with
harmonizing—self-determination and global order—may and
should, as Cheng would, I think, agree, be conceived broadly to
subsume other values. He cites or alludes to some of these in
the course of his case studies. For example, Cheng rightly em-
phasizes the significance of Russia’s recognition as the continu-
ing legal personality of the.Soviet Union, not only for commer-
cial reasons, but because it effectively meant that Russia would
retain control over its predecessor’s arsenal of nuclear and con-
ventional weapons,®® with profound geostrategic consequences
for world public order.

But on the whole, the construction and relative weight given
to the twin policy goals of State succession identified by Cheng
tends to be inflected, and perhaps even biased at times, by the
commercial concerns that lie at the core of his analysis. This is
not to say that I disagree with that analysis as far as it goes; to the
contrary, he offers thoughtful appraisals that will, as I said ear-
lier, enable more constructive debate on these issues in the fu-
ture, and he brings greater descriptive accuracy to the legal anal-
ysis of State successions vis-a-vis the commercial obligations af-
fected by them. It is to say, however, that despite Herculean
efforts to be comprehensive in considering the diverse value
dimensions of successions, the framework Cheng supplies may
privilege certain values at the expense of others. For this reason,
it falls short of his avowed goal of ameliorating the “normative
deficit” in the law of State succession.®® To appreciate why, con-
sider briefly the two values that Cheng tasks the law of State suc-
cession with harmonizing: self-determination and global order.

A. Self-Determination in the Twenty-First Century

Many, though not all, State successions involve a demand by
a putative “people” to exercise its alleged right to self-determina-
tion, a foundational but poorly understood human right.”® I

67. See 1 LassweLL & McDoucaL, supra note 1, at 30-31.

68. See CHENG, supra note 6, at 350-51, 390, 394.

69. See id. at 26.

70. See International Covenant on Civil and Political Rights art. 1(1), Dec. 16,
1966, 999 U.N.T.S. 171, 6 L.L.M. 368 [hereinafter ICCPR] (“All peoples have the right
of self-determination. By virtue of that right they freely determine their political status
and freely pursue their economic, social and cultural development.”); International
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agree with Cheng that it is a core value that should be supported
by the evolving international law of State succession. To effec-
tively and appropriately further the legitimate right of peoples to
self-determination, however, we need to appreciate the scope
and limits of that right. State Succession and Commercial Obligations
largely elides such questions. Cheng says that “[s]elf-determina-
tion in its broadest sense refers to the right of communities to
freely determine, without external interference, their political
status and freely pursue their economic, social and cultural de-
velopment,” and he cites decolonization and the consensual uni-
fication of States as “generally proper exercises of the right to
self-determination.”” That is true but not very helpful. The
decolonization era is essentially over. Most modern State succes-
sions will require decision makers to appraise the legitimacy of
an asserted exercise of the right to self-determination in far
more controversial circumstances.

After World War II, largely because Germany and other
States abused the concept of self-determination and (related)
minority rights regimes as pretexts for war,” international law
fundamentally reconceptualized self-determination. It came to
denote, in the main, a clear international right to be free from
colonial domination.” In its advisory opinion in Western Sa-
hara,” the International Court of Justice (“IC]”) affirmed the
right to self-determination in the context of decolonization as
erga omnes.”® But outside of that context, the precise contours of
self-determination were, and remain, unclear. It has been aptly

Covenant on Economic, Social and Cultural Rights art. 1(1), Dec. 16, 1966, 9993
U.N.T.S. 3, 6 LL.M. 368 [hereafter ICESCR] (repeating the ICCPR formulation of the
right to self-determination verbatim); see also Vienna Declaration and Programme of
Action Y 2, June 25, 1993, U.N. Doc. A/CONF.157/24 (Pt. 1), 32 LLL.M. 1661, 1665
(declaring the denial of self-determination a human rights violation).

71. CHENG, supra note 6, at 28.

72. See WiLL KymLicka, MuLTiCULTURAL CrTizensHiP 2 (1997) (noting that “Nazi
Germany justified its invasion of Poland and Czechoslovakia on the grounds that these
countries were violating the treaty rights of ethnic Germans on their soil”).

73. See Diane F. Orentlicher, Separation Anxiety: International Responses to Ethno-Sepa-
ratist Claims, 23 YALE J. INT'L L. 1, 4041 (1998); see also Frederic L. Kirgis, Jr., The Degrees
of Self-Determination in the United Nations Era, 88 Am. J. INT’L L. 304, 305, 307-08 (1994).

74. Western Sahara, Advisory Opinion, 1975 1.CJ. 12 (Oct. 16).

75. See id. at 31 (citing Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
1971 1.CJ. 16, 31 (June 21)); see also East Timor (Port. v. Austl.), 1995 1.CJ. 90, 102
(June 30).
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described as “a concept increasingly at war with itself.””®

Self-determination reemerged as a major issue in the 1990s
precisely because of the explosion of post-Cold War State succes-
sions: The dissolution of old States (e.g., the former Yugoslavia,
Czechoslovakia, and the Soviet Union), the emergence of new
ones (e.g., Croatia, Slovenia, Bosnia-Herzegovina, the Czech Re-
public, the Slovak Republic, Georgia, Eritrea), and the (regretta-
bly often related) brutal ethnic conflicts within nation-States that
had been held together in the past by iron-fisted rule or Cold
War geopolitical forces. The question therefore arose—or,
more accurately, reemerged from its dormancy since the in-
terwar period—whether and, if so, under what conditions, the
right to self-determination requires that States offer greater au-
tonomy or even independence to disaffected national, ethnic, or
other minorities.””

In Reference re Secession of Quebec,”® the Supreme Court of Ca-
nada considered whether the right to self-determination under
international law would permit Quebec to secede from Canada
unilaterally.” It concluded, in line with the prevailing view, that
the modern right to self-determination must, with few excep-
tions, be exercised within a framework that respects the territo-
rial integrity of sovereign States.®” With the clear exception of
decolonization, international law now presumes that self-deter-
mination will be realized internally, that is, through the political
avenues available in liberal democratic States; and, if necessary,
by affording special protections to national minorities.® The
Court referred to this in conventional terms as “internal self-de-
termination—a people’s pursuit of its political, economic, social

76. Gregory H. Fox, Self-Determination in the Post-Cold War Era: A New Internal Focus?,
16 Micn. J. INT'L L. 733, 733 (1995) (reviewing YVES BEIGBEDER, INTERNATIONAL MONI-
TORING OF PLEBISCITES, REFERENDA AND NATIONAL ELECTIONS: SELF-DETERMINATION AND
TransiTiION TO DEMOCRACY (1994)).

77. See Martti Koskenniemi, National Self-Determination Today: Problems of Legal The-
ory and Practice, 43 INT'L & Comp. L.Q. 241, 243 (1994).

78. 37 LL.M. 1340 (1998).

79. See id. at 1342, 1 2.

80. See id. at 1370 § 122, 1372 11 131, 137; see also, e.g., David Wippman, Treaty-
Based Intervention: Who Can Say No?, 62 U. CHi. L. Rev. 607, 663 (1995) (noting that
contemporary international law does not generally sanction secession by minorities and
that “self-determination outside of the decolonization context is increasingly under-
stood as a right of the people of a state as a whole to determine their own political
structures”).

81. See, e.g., Reference re Secession of Quebec, 37 LL.M. 1340, 1357, § 48 (1998).
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and cultural development within the framework of an existing
state.”® By contrast, an external right to self-determination—
that is, the right of a putative people to choose independence,
free association, or integration with another State in accordance
with the framework established by the General Assembly over
several decades®®—arises “only in the most extreme cases and,
even then, under carefully defined circumstances.”® But the Ca-
nadian Supreme Court did not explain which cases qualify as
extreme or what carefully defined circumstances it had in mind.
The debates about the contemporary scope of the right to self-
determination, which preceded that decision,®® continue un-
abated.®®

While Cheng thus rightly, in my view, identifies self-determi-
nation as one of the values that modern State successions should
promote, he does not explain satisfactorily what it means. Nor
does he offer guidance on how it should be understood and
weighed in modern State successions that arise in contexts other
than decolonization—which is to say, virtually all of them.®”
This question cannot be elided. The appropriate weight to be
given to self-determination naturally requires understanding
what, exactly, it does or should guarantee in the diverse contexts
of contemporary successions. Cheng uncontroversially posits,
for example, that international law should discourage illegiti-

82. Id. at 1371,  126.

83. See G.A. Res. 1541, U.N. GAOR, 15th Sess., Supp. No. 16, at 29, U.N. Doc. A/
4684 (1960); see also G.A. Res. 3292, U.N. GAOR, 29th Sess., Supp. No. 31, at 103-04,
U.N. Doc. A/9631 (1974); G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No. 16, at 66,
U.N. Doc. A/4684 (1960); G.A. Res. 421, U.N. GAOR, 5th Sess., Supp. No. 20, at 42,
U.N. Doc. A/1775 (1950).

84. Reference re Secession of Quebec, 37 LL.M. 1340, 1371, 1 126 (1998).

85. See generally Stephen ]. Toope, International Decisions: Re Reference by Governor in
Council Concerning Certain Questions Relating to Secession of Quebec From Canada, 93 Awm. J.
InT’L L. 519, 524 (1999) (pointing out that the Court’s decision neglected to address
the assertions, and arguable State practice in support of, “a more expansive right to
secede than had previously been admitted,” and collecting authorities).

86. For recent contributions to the debate over whether at least some non-colonial
“peoples” enjoy a self-determination right to secede, see, for example, JosHUA CASTEL-
LINO, INTERNATIONAL Law AND SELF-DETERMINATION (2000); MODERN LAw OF SELF-DE-
TERMINATION (Christian Tomuschat ed. 1993); NATIONAL SELF-DETERMINATION AND SE-
cessioN (Margaret Moore ed., 1998); Davib RaIZ, STATEHOOD AND THE LAaw OF SELF-
DeTERMINATION (2002); SECESSION AND SELF-DETERMINATION (Stephen Macedo & Allen
Buchanan eds., 2003).

87. See CHENG, supra note 6, at 392 (acknowledging that the era of decolonization,
with its attendant trend toward discontinuity of commercial arrangements imposed by
erstwhile colonial powers, has essentially drawn to a close).
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mate successions such as Iraq’s invasion of Kuwait in 1990.%% It
may be easy to recognize the illegitimacy of such a clear case of
aggression in violation of the U.N. Charter.®® But more fre-
quently—for example, in the cases of the breakup of the Soviet
Union and the former Yugoslavia analyzed by Cheng—legiti-
macy remains a deeply controversial normative concept that is
inextricably bound up with questions about the proper scope
and limits of self-determination, as well as the emerging right to
democratic governance.’® Absent a more sophisticated under-
standing of when and how the right to self-determination may be
legitimately exercised—or which peoples (other than formerly
colonized ones) qualify for external self-determination—deci-
sion-makers will be at a loss to determine the legitimacy of, inter
alia, secession claims made by disaffected or historically mal-
treated national, ethnic, or other minorities.

In Iraq, for example, a succession that Cheng rightly re-
gards as still in progress and therefore one that it would be pre-
mature to appraise,”" what does self-determination mean? What
normative weight does it merit? Iraq is not in the process of
decolonization at this stage in its history; it is emerging from an
externally instigated and managed “regime change”? that may
be conceived, following Cheng, as one form of State succession.
Modern international law has clearly rejected a general right of
secession outside of the context of decolonization.®® But should
Iraq, to paraphrase the Canadian Supreme Court, be deemed an
extreme case because of the past oppression of its Shiite and
Kurdish populations by the Sunni minority, which held the
reigns of power under Saddam Hussein’s Baathist regime? Per-
haps Iraq’s peoples, defined in ethnic, cultural, or religious
terms, merit some form of external self-determination. Or per-
haps that would be the least bad solution even if they do not.

88. See id. at 29.

89. U.N. CHARTER art. 2, { 4.

90. See generally Gregory H. Fox, The Right to Political Participation in International
Law, 17 YaLk J. INT'L L. 539 (1992); Thomas M. Franck, The Emerging Right to Democratic
Governance, 86 Am. J. INT'L L. 46 (1992).

91. See CHENG, supra note 6, at 34-35, 405. Cheng explores the issue of “odious
debt” relative to Iraq in a forthcoming article. Tai-Heng Cheng, Renegotiating the Doc-
trine of Odious Debt, 70 L. & ConteMP. Pross. (forthcoming 2007).

92. See W. Michael Reisman, Why Regime Change is (Almost Always) a Bad Idea, 98 Am.
J- InT’L L. 516 (2004).

93. See Fox, supra note 77, at 733.
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Some suggest, for example, partitioning Iraq into three indepen-
dent States, or a nominal federation of three autonomous enti-
ties, the borders of which would be defined roughly along ethnic
and religious lines.®* A key issue in that event would be how
equitably to distribute Iraq’s oil revenues, for its major oil fields
lie predominantly in Kurdish and Shiite regions. The future
governments of these potential federated provinces or States
would naturally be loath to surrender any of their oil’s economic
value to their former oppressors. Should the law of State succes-
sion encourage or discourage such an arrangement? Would it
be normatively desirable by reference to the overarching policy
values of self-determination and global order? How much
weight should be given to the economic interests of foreign in-
vestors and the need to stabilize global oil prices as against, say,
an assertion by the Kurds that they enjoy the right to a State with
its capital at Kirkuk? The absence of more than a cursory analy-
sis of self-determination makes it difficult to answer these ques-
tions, or to understand how properly to frame them, in a norma-
tively compelling way.

Also, should the invasion of Iraq by the United States and its
allies be deemed an illegitimate succession, assuming that it vio-
lated international law on the use of force,* and in view of its
profoundly destabilizing effect on international commercial ob-
ligations (among many other facets of global order)? Or should
it be viewed as a legitimate succession because Saddam Hussein’s
brutal regime frustrated the right of the Iraqi people to self-de-
termination? The simple point is that the values of global order
and self-determination, while laudable in the abstract, need to
be fleshed out. Without defining or expounding them in more
concrete and detailed terms, they remain too malleable to offer
the normative policy guidance that Cheng seeks to derive from
them.

B. The Elements of Global Order

Cheng’s work would similarly benefit from a more thorough
definition of global order. In the context of his case studies,

94. See, e.g., Joseph R. Biden, Jr. & Leslie H. Gelb, Unity Through Autonomy in Iraq,
N.Y. Times, May 1, 2006, at A19; Peter W. Galbraith, How to Get Out of Iraq, 15 N.Y. Rev.
Books, May 13, 2004, at 42.

95. See Thomas M. Franck, What Happens Now? The United Nations After Irag, 97 Am.
J. InT’L L. 607 (2003).
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global order, though never explicitly defined, seems to mean a
stable international economy conducive to private business ar-
rangements and sustainable development within States. Global
order has many other, equally vital, facets, foremost among
them, geopolitical stability and the protection of human dignity.
Cheng’s analysis of these issues tends to be cursory. It occupies
three pages in the concluding chapter and elsewhere remains
largely limited to a descriptive appraisal of the influence of non-
economic factors on the diverse participants in State succes-
sions.”® A noteworthy and laudable exception is Cheng’s criti-
cism of the law for its failure to discourage illegitimate succes-
sions—for example, in the cases of Indonesia’s invasion of East
Timor and the Soviet Union’s long-term occupation of the Bal-
tics.” Cheng observes that international responses to these
events “have created an incentive for aggressors to commit un-
lawful acts of aggression against weaker states”® by effectively re-
assuring them that States and other participants will acquiesce in
and adjust to the new geopolitical and economic arrangements
rather than deploy, in the parlance of the New Haven School,*
the economic instrument or other strategies to retaliate against
aggressors.

But this, in turn, raises larger questions about the price,
value, and meaning of global order. Mussolini, so it has been
said (though falsely), at least made the trains run on time.'%°
Perhaps States must sometimes ignore or postpone the imple-
mentation of contemporary norms of human rights, democracy,
and self-determination to avoid potentially catastrophic disrup-
tions to global order and stability. In Pakistan, the United States
and the European Union alike initially condemned the coup
d’etat orchestrated by General Pervez Musharraf, which ousted
the elected, albeit apparently corrupt, government of Nawaz
Sharif.'°! After the attacks of September 11, 2001, however, this
policy of discouraging an illegitimate succession fell victim to cal-

96. See CHENG, supra note 6, at 392-95.

97. See id. at 399-401.

98. Id. at 400.

99. See Lasswell & McDougal, supra note 64, at 21.

100. See AsHLEy MoNTAGU & EpwARD DARLING, THE PREVALENCE OF NONSENSE 19-
20 (1967).

101. See, e.g., BENNETT JONES, supra note 61, at 34-55, 223-49; Steven Lee Meyers,
Congress Expands Choices on Punishing Pakistan, N.Y. TiMes, Oct. 14, 1999, at A12; Jane
Perlez, US. Urges Pakistani Army to Restore Democracy Soon, N.Y. TimMes, Oct. 18, 1999, at



2007] BOOK REVIEW 1311

culations based on the military and geostrategic value of a nu-
clear Pakistan and the sense that Musharraf, whatever his faults,
would be far preferable to the likely alternative: a radical Is-
lamist regime sympathetic to or even allied with al-Qaeda and
the Taliban.'%?

But this strategy of embracing expedient alliances with au-
thoritarian leaders perceived as the lesser of two evils can and
often does backfire in the long term, as the Iranian Revolution
of 1979 made painfully clear.'® Two years after the nationaliza-
tion of the Iranian oil industry in 1951 under the popular gov-
ernment of Dr. Mohammed Mossadegh,'®* British and U.S. intel-
ligence services orchestrated a coup d’etat that restored to power
Shah Mohammed Reza Pahlavi.'°®> The Shah favored economic
modernization.'”® If global order refers in the main to eco-
nomic stability—to facilitating or protecting the escalating trans-
border movement of goods, services, and people for the eco-
nomic benefit of the world community—then arguably the coup
temporarily furthered global order (although it clearly thwarted
self-determination). But the deleterious consequences of U.S.
support for the Shah continue to reverberate today. Nearly
thirty years after the Revolution, Iran and the United States face
off over each other’s roles in Iraq and over Iran’s pursuit of nu-
clear status. Had decision makers considered the likely long-
term consequences of the coup for all the dimensions of global

A12; Restore Democracy or Lose Aid, Europeans Tell Pakistanis, N.Y. Times, Oct. 17, 1999, at
Al0.

102. See Anatol Lieven, The Pressures on Pakistan, 81 FOREIGN AFF., Jan./Feb. 2002,
at 106; see also Jessica Stern, Pakistan’s Jihad Culture, 79 ForeioN A¥r., Nov./Dec. 2000, at
115 (emphasizing the prevalence of radical Islamism in Pakistan). See generally Hassan
ABBas, PAKISTAN’S DRIFT iNTO EXTREMISM: ALLAH, THE ARMY, AND AMERICA’S WAR ON
TeErRrOR (2004); Hussain Hagoani, PakisTan: BETWEEN MoOSQUE AND MiLitary (2005).

103. See generally James A. BiL, THE EAGLE AND THE Lion: THE TRAGEDY OF AMERI-
cAN-IRANIAN RELATIONS (1988).

104. See generally MussapIQ, IRANIAN NATIONALISM, AND OIL (James A. Bill & Wm.
Roger Lewis eds., 1988); ALaNn W. Forp, THE ANGLO-IRANIAN O1L DispuTe ofF 1951-52
(1954).

105. See, e.g., MoHAMMED MoSADDEQ AND THE 1953 CouP IN IraN (Mark J. Gasi-
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icAN Cour anD THE RooTs oF MIpDLE East TERROR (2003).

106. See Layla Nouraee, Reassessing U.S. Policy Toward Iran: Stimulating Reform
Through Economic Means, 25 SUFFOLK TransNAT’L L. Rev. 585, 537-39 (2002). See generally
ErvanDp ABRAHAMIAN, IRAN BETWEEN Two RevorLuTtions (1982); FRep HaLLiDAY, IRAN:
Di1CTATORSHIP AND DEVELOPMENT (1979); NIkkiE R. KEDDIE, MODERN IRAN: ROOTS AND
ResuLTs oF RevoLuTion (2003).
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order, not only the short-term economic benefits, Iran might
well be a natural geopolitical ally in the modern era.'®” The
long-term negative consequences for global order caused by this
“succession” in Iran surely outweigh any short-term gains in eco-
nomic stability and modernization arguably enabled by the ex-
ternally instigated regime change that restored the Shah to
power. In short, the geostrategic and humanitarian facets of
global order, as well as long-term economic interests, were ill-
served by a policy of supporting a regime perceived to offer
greater economic stability for international investment.

I do not mean to suggest that a fair reading of Cheng’s work
would have recommended a policy supporting the coup, which
would clearly be deemed an illegitimate succession in his estima-
tion; nor, more broadly, to accuse him of equating the general
policy or value of global order with no more than one feature or
manifestation of that value: a stable, efficient, and productive
global economy. But the natural commercial focus of State Suc-
cession and Commercial Obligations tends to obscure other dimen-
sions of global order, which merit equal if not greater attention
during many State successions. By focusing on preserving global
economic relationships, we risk blinding ourselves to the long-
term consequences of conduct that seems economically benefi-
cial or stabilizing in the near term.

Hence, for example, while I find Cheng’s descriptive analy-
sis of the factors that influenced the ICJ in resolving the East
Timor dispute between Portugal and Australia persuasive, I dif-
fer with his ultimate appraisal of that case. For Cheng, the
Court’s judgment reflected a strategically acute compromise be-
tween, on the one hand, (i) ruling in favor of Portugal and, by
extension or implication, validating the norm against the acqui-
sition of territory by force and the East Timorese people’s clear
right to self-determination—but at the same time risking that its
judgment would be ignored and repudiated by powerful actors
invested in Indonesia; and on the other, (ii) ruling in favor of
Australia and thereby effectively giving its legal blessing to Indo-
nesia’s blatantly unlawful annexation of East Timor and subse-
quent record of chronic human rights abuses.'®® Instead, Cheng

107. Cf Thomas M. Friedman, Not-So-Strange Bedfellow, N.Y. TimEs, Jan. 31, 2007, at
Al9.
108. See CHENG, supra note 6, at 185-86.
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suggests, the Court adopted an approach redolent of Marbury v.
Madison.'® Tt held that Indonesia’s absence from the case
divested it of jurisdiction, “leaving the issue of the legality of the
actions of Indonesia and Australia unresolved, but effectively
leaving the Timor Gap Treaty intact.”''® By this means, so the
argument runs, the IC] balanced self-determination and global
order, which in this context, Cheng suggests, required that it
prudently decline to disturb the network of global commercial
arrangements that had been concluded between Indonesia and
other States on the presumption that Indonesia enjoyed lawful
sovereignty over East Timor:

A declaration that the Timor Gap Treaty was void could po-
tentially have thrown the legality of these other treaties into
question. The resulting uncertainty could have encouraged
vexatious litigation and disrupted mutually beneficial treaty
arrangements. Renegotiating these arrangements to exclude
the territory of East Timor would have incurred opportunity
and transaction costs for all affected participants. The policy
of promoting minimum order vitiated against such a judg-
ment after a dense web of pragmatic arrangements had been
spun around East Timor over two decades of Indonesian oc-
cupation.''!

Cheng appears to equate global order (or “minimum or-
der”) here with economic stability and an imperative to preserve
the expectations of economic actors. But incurring the costs of
renegotiating certain commercial arrangements among “all af-
fected participants”!'*>—which, it bears emphasizing, did not in-
clude the East Timorese people—would, I think, have been a
price well worth paying in view of Indonesia’s clear violation of
the East Timorese people’s right to self-determination, its associ-
ated record of chronic human rights abuses, and its violation
with impunity of the postwar norm against the use of force to
annex territory.''® It may be correct, as Cheng argues, that dur-

109. 5 U.S. (1 Cranch) 137 (1803).

110. CHENG, supra note 6, at 186.

111. Id. at 184-85.

112. Id. at 184.
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Nations, G.A. Res. 2625 (XXV), U.N. GAOR, 25th Sess., Supp. No. 28, U.N. Doc. A/
8028 (Oct. 24, 1970) (affirming that “[n]o territorial acquisition resulting from the
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ing the Cold War, “[t]he costs of antagonizing Indonesia were
simply too high in comparison with the minimal costs of turning
a blind eye to the East Timor situation.”*'* But in 1995, after the
Cold War—after South Africa quit Namibia, after the demise of
apartheid, and in an era characterized generally by a resurgence
of activism in international human rights—the geopolitical cir-
cumstances confronting the Court did not, in my view, render
the price of a decision vindicating East Timor’s right to self-de-
termination unduly high from the perspective of global order.
The ICJ’s decision may nonetheless have been the right one for
other reasons. My point is only that from a policy perspective, a
balanced appraisal of the full range of factors subsumed by a
comprehensive definition of “global order” did not legitimately
militate in favor of a decision that evaded condemning Indone-
sia’s occupation of East Timor and denial of the East Timorese
people’s right to self-determination.

Of course, it is true that some courts—and especially the IC]
because consensual jurisdiction is its lifeblood, and it has no po-
lice to enforce its decisions—at times prudently decline to say or
decide what they believe the law actually is (or should be) be-
cause of valid concerns about damage to their long-term institu-
tional capital, authority, or efficacy. Cheng speculates in this re-
gard that “the IC] may have been conscious that its authority in
international law depended on the continued acceptance of its
authority by states,” and for that reason it “could not depart too
wildly from the general expectations of states concerning East
Timor without good justification[.]”''® But a decision that Indo-
nesia unlawfully annexed East Timor or violated its people’s
right to self-determination would hardly have been one that de-
parted wildly from the general expectations of States in 1995. In
fact, as Cheng points out in his appraisal of the succession of
Czechoslovakia, the IC] can deploy its legal authority to shape
responses to State successions in a manner that furthers the core
policy goals of State succession that he identifies. In Gabcikovo-
Nagymaros, for example, the IC] “supported the policy of protect-
ing cooperative arrangements from disruptions in succession in

RIGHT oF CoNQUEST: THE ACQUISITION OF TERRITORY BY FORCE IN INTERNATIONAL Law
anp Pracrice 218-34 (1996).

114. CHENG, supra note 6, at 178.

115. Id. at 186.
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order to reap the [economic and environmental] benefits.”!'®

The ingenious tactic taken by Chief Justice Marshall in Mar-
bury may well have a legitimate place in the ICJ’s strategic juris-
prudence; perhaps, for example, it would have been profitably
employed in the notoriously controversial Nicaragua case.''” But
if, as Cheng suggests, the Court indeed decided as it did because
it feared that Australia might disregard a decision in Portugal’s
favor,''® I think it erred. In the first place, as a democracy with a
reasonably good human rights record, Australia would have
been under considerable pressure not to ignore a decision vali-
dating the East Timorese people’s right to self-determination.''®
Indeed, it is revealing that after the global outrage over the
Santa Cruz massacre, Australia quickly “softened its long-stand-
ing policy of recognizing Indonesia as the de facto and de jure
sovereign over East Timor.”'?* There is no reason to think this
could not have happened several years earlier, prompted by an
authoritative decision of the IC] rather than by the global media.
Furthermore, by its “ambivalent attitude toward Indonesia’s un-
lawful incorporation of East Timor,”'?' the ICJ neglected an op-
portunity to shape international law in precisely the manner
Cheng recommends, that is, to discourage illegitimate succes-
sions.'? Finally, even assuming the ICJ’s institutional credibility
would have been damaged had Australia repudiated its decision,
the Court’s failure to condemn unequivocally two serious viola-
tions of international law—the norm against the acquisition of
territory by force and the unequivocal right of a formerly colo-
nized people to self-determination—may well have been equally,
if not more, damaging to its credibility. And as Cheng’s analysis
demonstrates, the costs of renegotiating arrangements surround-
ing the Timor Gap were not, as it happened, particularly disrup-

116. Id. at 255 (discussing Gabcikovo-Nagymaros Project (Hung. v. Slovk.), 1997 1.CJ.
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tive to global order conceived in economic terms. The principal
participants managed to revise commercial and treaty arrange-
ments pragmatically to the benefit of both East Timor and Aus-
tralia during and after the former’s transition to U.N. adminis-
tration and then to independence.!?

Cheng agrees that international law’s “pragmatic accommo-
dation of Indonesia ignored the inequities and injustices to East
Timor[,]” but he sees the trend toward “supporting the interna-
tional commercial networks that develop through the de facto
acquiescence of states and corporations to the annexation
should be viewed” as “the next best alternative” from the stand-
point of global order.'** Acknowledging the role of power in
law, as Cheng does, is a prerequisite to shaping it. As a general
proposition, I do not take issue with Cheng’s “next best alterna-
tive”'?® view. But because I share the New Haven School’s key
normative postulate that the paramount goal of world public or-
der should be the promotion of human dignity,'?® I worry that
an approach to State succession that focuses in the main on its
global commercial dimensions can obscure or minimize other
fundamental values at stake. Global order requires much more
than a stable international economic environment conducive to
wealth and sustainable development—an aspect, in the parlance
of the New Haven School, of “optimum world order”; it also
means preserving “minimum world order” by reducing the ex-
pectation of unauthorized violence and protecting human dig-
nity.'?” The law and policy of State succession should not neg-
lect or marginalize these dimensions of global order in its pur-
suit of commercial stability.

CONCLUSION

Despite these reservations, which may in any event speak
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more to the scope of the book than to its substance, State Succes-
sion and Commercial Obligations is a remarkably erudite study and
a laudable achievement. It reconceptualizes an increasingly vital
but poorly understood area of contemporary international law; it
brings greater analytic clarity to the subject; and it provides a
foundation for future study that will both encourage more con-
structive policy debates and furnish lawyers and other decision
makers with a better appreciation of the complex process of
State succession. Scholars and practitioners alike will find that
its insights enable them more effectively to predict, respond to,
and shape future successions. The book’s focus on commercial
obligations, as I have suggested, may tend to obscure other vital
dimensions of State successions. Future work will be needed to
explore in greater detail the cardinal values—self-determination
and global order—which Cheng tasks the law of State succession
with harmonizing. But far from “fail[ing] to provide the very

idance that real-life decision makers expect from their law-
yers,”'?® Cheng’s policy-oriented analysis strikes me as more
helpful to practicing lawyers and decision makers—and other
participants in the unruly process of State succession—than any-
thing that has preceded it.'*°
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