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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF KINGS: HOUSING PART F 
----------------------------------------------------------)( 
AD NASI I & CO. LP .. 

- against -

PARTS Pl fILLIPS 
262 Van l3uren Street 
Apt. 3-C 
Brooklyn, New York 1 I 221 

.. JOHN DOE .. and .. JANE DOE .. 

Petitioner 

Respondent 

----------------------------------------------------~-~)( 

HON. HANNAH COHEN: 

Index No.LT# 71563 ' 19 

DECISION/ORDER 

Recitation, as required by CPLR 22 l 9(a). of the papers considered in the review of 
respondcnt·s motion to dismiss pursuant lo CPLR 321 l(a)(7) and petitioner's opposition and 
ensuing reply. 

Papers 
Notice of Motion 
Cross Motion 
Opposition 
Reply 

Numbered 
I 

.... 

.) 

4 

Upon the foregoing cited papers. the Decision and Order on these \1otions are as follo\\'s: 

Petitioner commenced this holdover proceedings alleging that respondent is subletting or 

assigning her right lo occupy the premises wi thout the landlord's permission and compliance with 

Rent Stabilization Code scctmon 2525.6 and Real Propert) La\\ sedion 226(b). l"ht! pr~mises arc 

subjt.:cl to rent stabil ization anti both parties appear with counsel. 



Petitioner mo\·cs by mot ion for discovery pursuam to CPl R 408 and an examination before 

trial. Respondent cross mm es for dismissal pursuant to CPI R 121 I (a)(7) based upon a failure to 

state a causc of action due lo lad. of specificity in petitioner's pn:<licace notice and to amend its 

answer pursuant to CPLR 3025{ b) and in opposition to disco\ cry as the information requested is 

O\'erl) broad anti beyonu the scope of this proceeding. 

On a motion to dismiss pursuant lo CPLR 3211 (a)(7) ror fai lun.: lo stale a CH USC or adion. 

the court must afford the pleading a liberal construction, accord the plaintiff every possible favorable 

inference and accept as true all alleged facts. The only determination for the court is '' hethcr the 

facts as allt:ged fit within any cogm:tablc legal theor) (I.eon 1· ~\IC1ni11e=. 84 ?\ Y2d 83 l 1994]: 

Brey1ma111• 0/111\'ille Realty LL('. 54 \D3d 703 [2nJ Dept 2008 j). On a motion to dismiss pursuant 

to CPLR 3211 (a)(7) a court must detem1ine whether accepting as true the factual allegations in the 

petition:..md according the plaintiffs the bcncfitsofany favorable 111fcrenccs. the plaintiff can succeed 

upon an) reasonable 'kws of the !Jets and whed1cr chc pleadings ha\c a caust: of action (See 

Rochdale 1 'illuge Inc . r Zim111em1w1. 2 AD3d 827 [AD 2"J Dept 20031). Additionally. the allegations 

in the pleadings cannot be vague or conclusory (sec S10/am~/! 1• Uahon(I. 248 AD2d 525 ll\D 211t1 

Dept 1998]). A deficient predicate notice is un amendable and requires dismissal ( ( 'hi11arou·11 Apts 

r Chu Cho Lam. 51 "\Y2d 786 l 1980 J ). 

With respect to the su rlic 1enc) o1 the predicate noLicc. thl! 11.:st 1s whether thl' notice "is one 

ofr~asonablencss in' ic\\ of the :..Htendant circumstances ... (l/ughes 1· l.e11ox lltll ll<J.\'f' .. 226 AD2d 

4 [I '
1 

Ocpt 1996 ]: Or/'ord loll'<'!'.\ Co. I.LC 1• Le it es. 41 J\03d 144 I 1 Dept 20071 ). Courts must 

make a fact spccilic analysi~ of each case considering the totality ol'the circumstances surrounding. 

a particular case Rent ~tabilization Code 2524.2(h) requires that the predicate notic1.• state the facts 

necessary to establish the e\istel'CI.' or the ground upon \\hi ch thl.! 1m m:r relied for thL' removal of 



the tenant (Barreu v Si/wt. 18 Misc3d I 26[A l f App Term 2d & l J 1h Jud Dist 20071 citing Berkeley 

Assoc. Co. v Camlakides, I 73 A D2d l 93 fl si Dept 1991 J. In this instance. petitioner in its notice 

to cure states the following .. that. without permission of the Landlord. and in violation of the terms 

of the aforesaid Lease Agreement, you haYe pennincd aml'or are permitting --John Doc"' and/or "Jane 

Doe" to use and occupy the Subject Premises in your absence and/or you have assigned or sublet 

whatever rights you have to occupy the Su~ject Premises, or a part therot: to ·'.John Doe" you have 

sublet or assigned whatever right you have to occupy the Subject Premises or a pan thereof to ··John 

Doc and '"Jane Doe''. without compliance with the requirements of Section 2525 .G of the Rent 

Stabilization Code. Section ~26(b) or the Real Property Law" and in Yiolation of your lease. ··n1e 

Landlord never consented to your sublet/assignment or the Subject Premises to ··John Doe·· and 

'"Jane Doc". 

Accepting as true pct itioncr' s allegation and according them the benefit of every favorable 

inference. the petition states a cause of action for possession based upon the rent stabilized tenant's 

subletling or assignment of the premises pursuant to Section 226-b of the Reul Property Law. 

However. with respect to th~ su ITici~ncy of the predicate notice ... the appropriate test is one of 

reasonableness in view of the attl.!ndant circumstances:· (!!ugh es ,. le11nox ff ill limp., 226 A D2d 

4 [I 1 dept 1996 J): See also Ox/arc/ Towers Co. LI C ,. Leil<'s. 41 Ad3d 1-+4 l l '1 Dept 2007] ). Thus 

courts nre required lo make a foct-speci fie analysis considering the total it) or circumstances 

surrounding a particular case. Rent Stabilization Code section 2524.2(b) requires that the predicate 

notice stale the facts neccssar} to establish the existence of the ground upon"' hid1 the owner relies 

for the remo\'al of the tenant (Barrell" Silrn. 18 :vlisc3d 1261AI [App Term 2<.1 & l l 'h Jud Dist 

2007J. 

lien:. the predicate notic:e st a ks no racts establishing the petitioner· s grounds alkging the 



sublel or assigrunent. Petitioner merely recites generic language in Yiolation of the Rent 

Stabilization Code. Petitioner could have easily stated facts such as how long the respondent was 

not seen at the premises, the number of people residing nt the premises. alternate ad<lresses for the 

respondent or the names or tlescription of the individual(s) observed at rhe premises. Petitioner's 

failure to state any specific facts. renders the notice defective (C.F. rlmin i\lf?/ / , f,( • 1• Maninez,, 55 

MiscJd I 44[A] [App Tenn I ~1 Dept 2017) [notices arc sufficient in illegal sublet proceeding where 

the section of the RSC. lease provision and number of individuals occupying the apurlmenl are 

cited]; East Vil. RE Holding., v .\kGowan. 57 Misc3d 1551 A II App Tem1 l'l Dept 20 I 711 notice in 

illegal sublet proceeding meets standard for specificity where notice alleges tern.ml Ii vi ng at another 

specilied address and give's sub1enant's name]; Pere 1• Ross, 150 Misc2d 20 I App T~nn I '1 Dept 

1991 J [notice Sllfficient in i I legal sublet Lhat alleges tenant was '"subletting and/or assigning the 

premises without permission ..... to third persons. to wit: V emau Ec.h\'ards a/k/a ·Jane One· and "John 

Doc .. : Bronx 10-1 Franklin .·!Pe., L ?. , . . Yana. 61 Misc3d 1207(/\) [Civ Ct. Bronx Co 2018] I notice 

suflicielll whc:re it alleges rl!sponc.lent has not been seen for several months and names various 

individual have been seen going in and out of the premises J. 

As the notice is bereft of any particular facts, respondent's motion to dismiss pursuant to 

CPLR 3211 (a)(7) is granted without prejudice to petitioner"s claims 111 anOlht:r proceeding. In ligh1 

of the abo\ e. the court need not address the parties other claims for relief 

This constitutes the decision und order of this court. 

Dated: Janulli} 27. 2020 
Broold:11. Ne\\ York 

1/~ 
Hannah Cohen. J .I LC. 

f-'~~\!f ~ ...... ~ ! l '-'I t l • \ ~ 
, /! W'V"'f~ ~-':> ··"- J ~ I , , • 
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