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CASE NOTES

Copyrights-Indivisibility of Copyright Rule Held Inapplicable Where
Author Is Plaintiff.-In 1945, plaintiffs' testator, David Goodis, arranged with
the publishing firm of Julian Messner, Inc. for his book Dark Passage to be pub-
lished the following year. Subsequently, he sold exclusive movie rights in his
novel to Warner Brothers. The agreement with Warner Brothers was embodied
in a standard form contract, but contained several "specially negotiated" clauses
which covered television and radio performance rights. Goodis then made a
third agreement, this time with the Curtis Publishing Co., to publish the novel
in eight installments in The Saturday Evening Post just prior to the pub-
lication of Dark Passage in book form. Every issue contained a copyright
notice in the name of The Saturday Evening Post.' No notice was given in
Goodis' name. Following its publication in book form, Warner Brothers pro-
duced Dark Passage as a movie, which was shown in theaters and on televi-
sion. Warner Brothers then assigned its contract rights to defendant United
Artists, which produced a film series based on Dark Passage entitled "The
Fugitive," which was shown weekly on television by defendant American
Broadcasting Co.2 In 1965 Goodis brought an action for copyright infringe-
menL3 The district court held that Goodis' granting permission to The
Saturday Evening Post to publish a serialization of his novel, without selling
to the magazine all his rights in the book, followed by the publishing of the
serialized novel in the periodical, resulted in the dedication of all of Goodis'
rights in Dark Passage to the public domain. 4 The United States Court of
Appeals for the Second Circuit reversed and remanded, concluding unani-
mously that the publisher's copyright notice in the magazine sufficed to ac-
quire a valid copyright for the author.5 The court stressed the importance
of its initial determination that the author, in granting The Saturday Evening
Post a license to publish the serialization of his novel, did not intend to
abandon his work to the public domain." Goodis v. United Artists Television,
Inc., 425 F.2d 397 (2d Cir. 1970).

The importance of Goodis lies in its modification of the "judge-made"
doctrine7 called "'indivisibility of copyright' which rejects partial assign-

1. 17 U.S.C. § 3 (1964): "The copyright provided by this title shall protect all the
copyrightable component parts of the work copyrighted, and all matter therein in which
copyright is already subsisting, but without extending the duration or scope of such copy-
right. The copyright upon composite works or periodicals shall give to the proprietor thereof
all the rights in respect thereto which he would have if each part vere individually
copyrighted under this title."

2. See generally Newsweek, April 26, 1965, at 94.
3. Goodis died while the action was pending and his executors were substituted as

plaintiffs in 1967. Goodis v. United Artists Television, Inc. 278 F. Supp. 122, 123 (S.D.N.Y.
1968), rev'd, 425 F2d 397 (2d Cir. 1970).

4. Id. at 125.
5. Goodis v. United Artists Television, Inc., 425 F.2d 397, 399 (2d Cir. 1970).
6. Id. at 400.
7. Id.
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ments of copyrights." 8 A proprietor or assignee of a copyright must possess
"nothing less than all the rights in a copyrighted work" for his copyright to
be valid and fully protected. 9 The theory of indivisibility of copyright has
been summarized as follows: "Copyright is indivisible, and unless an assign-
ment conveys all of the copyright and the rights incident thereto, it will be
treated not as an assignment of the copyright, but rather as a license." 10 The
distinction between an assignm6nt and a license is important because "assign-
ment changes the legal ownership of the copyright, while the license merely
makes the doing of certain things by the licensee lawful. . . . The ordinary
rule of law is that a licensee cannot sue, in his own name, for violation by an-
other of the rights which he has been permitted to exercise."'" A licensee
may only sue an infringer on the rights to which he has a license, 12 and then
he is required to join the owner (proprietor) of the copyright as co-plain-
tiff.18 The proprietor of the copyright can, however, be forced by an ex-
clusive licensee to become a party-plaintiff. 14 One of the practical results of the

8. Id. In England the indivisibility theory found its historical roots in Jeffreys v. Boosey,
10 Eng. Rep. 681 (1854), and, in the United States, in Waterman v. Mackenzie, 138 U.S.
252 (1891). See M. Nimmer, Nimmer on Copyright §§ 119-119.2, at 510-13 (1970).

9. Goodis v. United Artists Television, Inc., 425 F.2d 397, 400 (2d Cir. 1970) (emphasis
added).

10. P. Wittenberg, The Protection of Literary Property 88 (1968). Another definition
that has been suggested states that "Ewlith respect to a particular work embodied In concrete
form, or separable part of such work, there is, at any one time, in any particular jurisdiction,
only a single incorporeal legal title or property known as the copyright, which encompasses
all of the authorial rights recognized by the law of the particular jurisdiction with respect
thereto." Henn, "Magazine Rights"--A Division of Indivisible Copyright, 40 Cornell L.Q.
411, 417-18 (1955) (footnotes omitted).

11. R. De Wolf, An Outline of Copyright Law 76 (1925); see New Fiction Pub]. Co. v.
Star Co., 220 F. 994 (S.D.N.Y. 1915). Contra, Hill v. Whalen & Martell, Inc., 220 F. 359
(S.D.N.Y. 1914). See also Hirshon v. United Artists Corp., 243 F.2d 640, 643 (D.C. Cir.
1957); Rohmer v. Commissioner, 153 F.2d 61, 63 (2d Cir.), cert. denied, 328 U.S. 862
(1946); Goldsmith v. Commissioner, 143 F.2d 466, 467 (2d Cir.), cert, denied, 323 U.S.
774 (1944); Goldwyn Pictures Corp. v. Howells Sales Co., 282 F. 9, 11 (2d Cir. 1922),
cert. denied, 262 U.S. 755 (1923); Misbourne Pictures Ltd. v. Johnson, 90 F. Supp. 978
(S.D.N.Y. 1950), aff'd, 189 F.2d 774 (2d Cir. 1951).

12. Tully v. Triangle Film Corp., 229 F. 297, 298-99 (S.D.N.Y. 1916); M. Nimmer,
supra note 8, § 132, at 581.

13. Independent Wireless Tel. Co. v. Radio Corp. of America, 269 U.S. 459, 468 (1926);
Buck v. Elm Lodge, Inc., 83 F.2d 201 (2d Cir. 1936); Field v. True Comics, Inc., 89 F.
Supp. 611 (S.D.N.Y. 1950); Local Trademarks, Inc. v. Powers, 56 F. Supp. 751, 752
(E.D. Pa. 1944); M. Witmark & Sons v. Pastime Amusement Co., 298 F. 470 (E.D.S.C.),
aff'd mem., 2 F.2d 1020 (4th Cir. 1924).

14. See Independent Wireless Tel. Co. v. Radio Corp. of America, 269 U.S. 459, 466
(1926); Paul E. Hawkinson Co. v. Carnell, 112 F.2d 396, 398 (3d Cir. 1940); L.C. Page &
Co. v. Fox Film Corp., 83 F.2d 196, 197 (2d Cir. 1936); Western Elec. Co. v. Pacent Re-
producer Corp., 42 F.2d 116, 118 (2d Cir.), cert. denied, 282 U.S. 873 (1930); Field v.
True Comics, Inc., 89 F. Supp. 611, 613 (S.D.N.Y. 1950); Hoffman v. Santly-Joy, Inc., 51
F. Supp. 779 (S.D.N.Y. 1943); M. Nimmer, supra note 8, at 581.
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application of the theory of indivisibility is that the proprietor of the copyright
can sue the infringer without notifying the licensee that he is doing so and
without sharing the damages with the licensee, even though the latter may
have suffered economically as a result of the infringement. 5

Originally, the indivisibility theory grew out of the fact that the copyright
protected one right only-that of preventing an infringer from printing an-
other's manuscript without his permission."' However, as business practices
changed and the forms of entertainment became more varied, the average
copyright became a "bundle of rights." 17 It became more profitable for an
author to accept the best offer for each right, e.g., motion picture rights,
dramatic rights, serialization rights, recording rights, adaptation rights, tele-
vision rights, and book publication rights.18 The amendments to the American
Copyright Act,' 9 which was enacted in 1831, reflect this development of a single
right into a combination of rights.20 However, courts narrowly interpreted the
wording of the statute to mean that only the purchaser of all the rights in
one work may secure a valid copyright.21 The words in the statute relied
upon by the courts which have established the indivisibility rule, provide that
a copyright can be secured by "the author or proprietor" or by his "ex-

15. See M. Nimmer, supra note 8, § 119.31, at 517, citing Widenski v. Shapiro, Bernstein
& Co., 147 F.2d 909 (1st Cir. 1945).

16. Henn, supra note 10, at 411-16.
17. Comment, Indivisibility of Copyright-An Obsolete Doctrine, 37 U. Colo. L. Rev. 95

(1964).
18. See R. De Wolf, supra note 11, at 77-78; B. Ringer & P. Gitlin, Copyrights 16-17

(1963); Comment, supra note 17, at 97. If the right granted resulted in the creation of a
second work by the licensee, the licensee could get a fully protective copyright for himself
as proprietor of the new work. He can then bring an action for himself as proprietor of the
new work without joining the grantor of the right as co-plaintiff. See Comment supra note
17, at 97 n.24. An example of this would be a license granted to a movie producer by an
author of a novel to make a film adaptation of his book. The movie producer could obtain
a copyright of the film as proprietor of it.

19. Act of March 4, 1909, ch. 320, 35 Stat. 1075 (codified at 17 U.S.C. §§ 1-216 (1964));
Act of Feb. 3, 1831, ch. 16, 4 Stat. 436.

20. The Copyright Act of 1831 gave the author the right to print, reprint, publish, and
vend books, maps, charts and musical compositions. In 1856, the law was amended to
protect the author's dramatic rights. Act of Aug. 18, 1856, ch. 169, 11 Stat. 138. In 1870,
the author's right to translate and dramatize his own work was recognized. Act of July 8,
1870, ch. 230, § 86, 16 Stat. 198. In 1897, the right to present a musical composition from
the work was recognized. Act of Jan. 6, 1897, ch. 4, § 4966, 29 Stat. 481. The Copyright
Act of 1909, 17 U.S.C. §§ 1-216 (1964), added several additional rights, including the right
to make records. From a single recognized right, therefore, the Copyright Act recognized
several rights, all with considerable monetary value to a successful author wishing to sell
one of those rights. See Comment, supra note 17, at 96-97.

21. See, e.g., Mlin v. R.H. White Co., 190 U.S. 260 (1903); Public Ledger Co. v.
New York Times Co., 275 F. 562 (SD.N.Y. 1921), afi'd, 279 F. 747 (2d Cir.), cert.
denied, 258 US. 627 (1922); New Fiction Publ. Co. v. Star Co., 220 F. 994 (S.D.N.Y.
1915).
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ecutors, administrators, or assigns." 22 These courts have held the word "pro-
prietor" to include "assignee" but not "licensee." 23 The Copyright Act of 1909,
which provided that the court has "power, upon bill in equity filed by any
party aggrieved, to grant injunctions to prevent and restrain the violation
of any right secured by said laws, " 24 bad been interpreted by one circuit in
a leading case to mean that "any party aggrieved" referred only to an "author
or proprietor, "25 and "any right" means only those rights embodied in a single
indivisible copyright.26

The courts gradually began to recognize the potentially harsh effects of a
strict application of the indivisibility rule. In two leading cases which upheld
the indivisibility rule, New Fiction Publishing Co. v. Star Co. 27 and Goldwyn
Pictures Corp. v. Howells Sales Corp.28 the plaintiffs were not the authors of
the works involved but were owners of part of the rights to the work. In each
of these cases, however, the court indicated, in dicta, that the result might
have been different had the author been the plaintiff.29

The doctrine of indivisibility of copyright was questioned by the Court of
Appeals for the Second Circuit in Houghton Mifflin Co. v. Stackpole Sons,
Inc.30 In Houghton, an injunction was granted to the plaintiff, who was the
publisher of Hitler's Mein Kampf, and who claimed that the copyright had

22. 17 U.S.C. § 9 (1964).
23. See cases cited note 21 supra.
24. Act of March 4, 1909, ch. 320, § 36, 35 Stat. 1084, as amended, 17 U.S.C. § 112

(1964). The statute now reads: "Any court . . . shall have power, upon complaint filed by
any party aggrieved, to grant injunctions to prevent and restrain the violation of any right
secured by this title, according to the course and principles of courts of equity, on such
terms as said court . . . may deem reasonable." Note that the statute still contains the
words "any party aggrieved." 17 U.S.C. § 112 (1964).

25. Goldwyn Pictures Corp. v. Howells Sales Co., 282 F. 9 (2d Cir. 1922), cert. denied,
262 U.S. 755 (1923).

26. Id. The statutory interpretation is explained at length by Professor Nimmer: "Since
the Copyright Act speaks of a single 'copyright' (17 U.S.C. § 10 (1964)] to which the au-
thor of a work is entitled, and refers in the singular to 'the copyright proprietor,' (17 U.S.C.
§§ 1-3, 7-10, 12, 14, 19, 21-22, 24-26, 28, 101, 107, 109, 214-15 (1964)] it is Inferred that
the bundle of rights which accrue to a copyright owner are 'indivisible,' that is, incapable
of assignment in parts." M. Nimmer, supra note 8, § 119.1, at 510; see M. Witmark & Sons
v. Pastime Amusement Co., 298 F. 470, (E.D.S.C.), aff'd mene., 2 F.2d 1020 (4th Cir. 1924);
New Fiction Publ. Co. v. Star Co., 220 F. 994 (S.D.N.Y. 1915).

27. 220 F. 994 (S.D.N.Y. 1915).
28. 282 F. 9 (2d Cir. 1922), cert. denied, 262 U.S. 755 (1923).
29. In New Fiction, the district court had stated that "[lit will be understood that I

am not passing on the question which would be presented if Goodman were a party
plaintiff." 220 F. at 997. The court in Goldwyn said: "(Wie express no opinion in respect
of what the legal status of plaintiff would be if Mrs. Gunter [the author] were Joined as
party plaintiff, or if plaintiff should hereafter become a copyright proprietor .... " 282
F. at 12.

30. 104 F.2d 306 (2d Cir.), cert. denied, 308 U.S. 597 (1939). The indivisibility theory
has been rejected several times recently. See note 71 infra. Courts have also made efforts to
avoid its strict application if the result would be too harsh. See note 47 infra.
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been assigned to it by the book's German publishers. The defendant was
publishing Mein Kampf, claiming that the work had fallen into the public
domain.3 ' In the course of its opinion, the court, in dicta, stated that: "The
desirability of recognizing partial assignments, as is usual in other forms of
property, would seem apparent; but perhaps under the statute we are held to
the view that 'the author's rights may not be divided except as the statute
recognizes a division."' 32

In Goodis the district court accepted the defendants' argument that the
copyright notice in the name of The Saturday Evening Post could not protect
Goodis' rights in Dark Passage.33 The court held that Curtis could not have
been a proprietor or an assignee because Goodis had already sold exclusive
rights to Warner Brothers. 34 Therefore, Curtis did not hold all the rights in
Goodis' work and could only have been a licensee, Thus, under the indivisibility
nile, Curtis' copyright of the entire magazine could not protect Goodis' rights
in his novel.38 Compliance with the copyright statute is required before or
simultaneous with the material's first publication3 7 If the proprietor of the
work fails to ensure such compliance his work falls into the public domain3 s

and his right to copyright the work is irretrievably lost. Being unpro-
tected on its first publication, Dark Passage was regarded as being "thrown
into the public domain as it appeared, installment by installment, in the
'Saturday Evening Post.' ,3 In coming to this conclusion, the district court
relied on the case of Morse v. Fields.40 In Morse, the court agreed with the

31. 104 F.2d at 307. There are four ways in which a work may fall into the public
domain, which means that it is then "available to everyone for use without permission or
payment ....

"(1) When the copyright owner has authorized publication of the work without the stat-
utory copyright notice, has failed to comply with certain other formal requirements [17
U.S.C. §§ 14, 16-18, 22-23 (1964)] or has expressly abandoned his copyright.

"(2) When the first 28-year term of copyright expires without renewal, or when the
maximum term of 56 years expires [17 U.S.C. § 24 (1964)] ....

"(3) When a work has been published that was written by a foreign author and does
not qualify for protection under the statute because of its author's citizenship or domicile,
or its place of first publication [17 US.C. § 9 (1964)].

"(4) When the work does not contain sufficient original material of creative authorship
to constitute the 'writing of an author."' B. Ringer & P. Gitlin, supra note 18, at 12-13.

32. 104 F.2d at 312, citing Public Ledger Co. v. New York Times Co., 275 F. 562, 564
(S.D.N.Y. 1921), aff'd, 279 F. 747 (2d Cir.), cert. denied, 258 U.S. 627 (1922).

33. 278 F. Supp. at 125.
34. Id.
35. Id.
36. Id.
37. Id.; see 17 U.S.C. §§ 10-14 (1964) for requirements of compliance with the Act.
38. See note 31 supra.
39. 425 F.2d at 399; see Henn, supra note 10, at 428. 17 U.S.C. § 8 (1964) provides in

part: "No copyright shall subsist in the original text of any work which is in the public
domain, or in any work which was published in this country or any foreign country prior
to July 1, 1909, and has not been already copyrighted in the United States... 

40. 127 F. Supp. 63 (SMD.N.Y. 1954).
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it seems that the court at least made an attempt not to destroy the well-
established doctrine announced there;72 nevertheless, it would appear that the
court has departed from Whahen and in the process has weakened the status
of that case. However, the rule in .Boomer would seem to be limited to those
cases where, as here, the pollution cannot be abated by the most advanced
pollution control devices73 as opposed to situations where some corrective
remedy is available even though it may be costly to the defendant.

Despite the limitations placed on the decision, the court has hindered the
fight against the ever increasing destruction of the environment. As Judge
Jasen aptly pointed out in his dissenting opinion, the court is "compounding
the magnitude of a very serious problem" 74 and is "licensing a continuing
wrong.17 5 In view of the slow bureaucratic movements of government regula-
tory agencies, if similarly situated plaintiffs are to be precluded by this decision
from obtaining unconditional injunctions, the incentive for pollution abatement
research would seem to be diminished. In light of the present environmental
crisis, a better and more responsive decision in Boomer would have been
achieved by the issuance of a permanent injunction to take effect at a future
date in order to afford the defendant plant the opportunity to abate the
nuisance. This course of action would have been consistent with Whalen and
still would have avoided the harsh remedy of an immediate shutdown. At the
same time, greater pressure would have been placed upon the defendant to find
a method to prevent further air pollution.

Selective Service-Conscientious Objector-Registrant Need Not ShoW
Religious Training and Belief in order to Qualify for the Exemption.-
Petitioner, a non-religious conscientious objector, applied on dearly secular
grounds for the statutory exemption' from service in the armed forces. On
the basis of his own testimony, petitioner's appeal board denied his request
and classified him 1-A. 2 Petitioner was drafted, but refused to submit to in-
duction into the armed forces. He was convicted of violating the Universal

been overruled by the decision in Boomer. Judge Jasen also implies in his dissenting opinion
that Whalen has been overruled: "I see grave dangers in overruling our long-established
rule of granting an injunction . . . ." 26 N.Y.2d at 230, 257 N.E.2d at 876, 309 N.Y.S2d
at 320.

72. See text accompanying note 38 supra.
73. The trial court in Boomer stated that the cement company had taken "every available

and possible precaution to protect the plaintiffs from dust." 5S Misc. 2d at 1024, 287 N.Y.S.2d
at 113.

74. 26 N.Y.2d at 229, 257 N.E.2d at 875, 309 N.Y.S.2d at 320.
75. Id. at 230, 257 NXE.2d at 876, 309 N.YS.2d at 321.

1. Universal Military Training and Service Act § 6(j), 50 U.S.C. App. § 456(j) (1964),
as amended (Supp. V, 1970).

2. Welsh v. United States, 404 F.2d 1078, 1080 (9th Cir. 1968), rev'd, 398 U.S. 333
(1970).

197o]-
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Military Training and Service Act, Section 12(a)3 and received a three year
sentence. The conviction was affirmed by the Court of Appeals for the Ninth
Circuit which found that petitioner had no religious basis for his conscientious
objector's claim and that a religious basis was essential to the validity of the
claim.4 The United States Supreme Court reversed, interpreting the conscientious
objector provision as exempting from military service all objectors whose be-
liefs, stemming from the registrant's moral, ethical or religious conviction, were
of such intensity that they could not, as a matter of conscience, engage in war.
Welsh v. United States, 398 U.S. 333 (1970).

The conscientious objector exemption in Section 6(j) of the Universal Mil-
itary Training and Service Act embodies a policy which, in the United States,
is as old as conscription itself.5 In considering the background of Welsh, how-
ever, it is only necessary to trace the exemption from 1940, when Section
5(g) of the Selective Service Act of 1940,6 Section 6(j)'s immediate prede-
cessor, was enacted. Prior to 1940, federal conscientious objector legislation
had invariably required membership in a pacifist sect.7 The Selective Service
Act of 1940 broadened the scope of the exemption by eliminating this require-
ment and exempting any claimant who could establish his eligibility "by
reason of religious training and belief."8

3. 50 U.S.C. App. § 462(a) (1964).
4. 404 F.2d at 1081-82.
5. See Conklin, Conscientious Objector Provisions: A View in the Light of Torcaso v.

Watkins, 51 Geo. L.J. 252, 256-63 (1963) [hereinafter cited as Conklin].
6. Act of Sept. 16, 1940, ch. 720, § 5(g), 54 Stat. 889.
7. See Conklin 260. There is substantial legislative precedent for exemptions for con-

scientious objectors which dates from the pre-Revolutionary period. The Continental
Congress passed such a resolution in 1775 and the exemption had previously been enacted
into various state and colonial statutes. The policy was continued through the Civil War
in state statutes until finally preempted by the Federal Draft Act in 1864. Act of Feb. 24,
1864, ch. 13, § 17, 13 Stat. 9, which exempted members of religious sects opposed to the bear-
ing of arms. The Draft Act of 1917, Act of May 18, 1917, ch. 15, § 4, 40 Stat. 78, exempted
objectors who were affiliated with a "well-recognized religious sect or organization at present
organized and existing and whose existing creed or principles forbid its members to partici-
pate in war in any form .... " Although the Act was phrased in terms of religious objectors,
the Secretary of War directed local boards to consider personal scruples against war as suf-
ficient to entitle the objector to the exemption. United States v. Seeger, 380 U.S. 163, 171
(1965) ; see Conklin 256-63. The constitutionality of the Draft Act and its conscientious
objector provision was sustained in the Selective Draft Law Cases, 245 U.S. 366, 389-90
(1918). The Court also held that Congress may compel individuals to perform military
service in valid exercise of the War power implemented through the "necessary and proper"
clause. Id. at 377-78. The Court rather tersely dismissed petitioners' constitutional objection
to the conscientious objector provision, which was based on the first amendment, stating:
"[Wle think its unsoundness is too apparent to require us to do more." Id. at 390.

8. Act of Sept. 16, 1940, ch. 720, § 5(g), 54 Stat. 889. The Act provided: "Nothing con-
tained in this Act shall be construed to require any person to be subject to combatant
training and service in the land or naval forces of the United States who, by reason of
religious training and belief, is conscientiously opposed to participation in war in any form."
Id. It is interesting to note that various religious and civic organizations denounced the
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There was a significant conflict within the circuits regarding the inter-
pretation of the phrase. The Second Circuit, in United States V. Kauten,9

opted, in dicta, for an expansive reading of this language, and suggested that
eligibility for the exemption was purely a function of intensity of belief.20 The
Ninth Circuit rejected this broad interpretation in Berman v. United States,1

construing the phrase so as to distinguish an intensely held secular scruple
against war from one based on the objector's belief in a relational duty to his
God.' 2 The Berman majority expressly excluded even the highest and most
deeply held secular conviction from qualifying for the exemption because,
without reference to a diety, it cannot be termed "religious" as that word is
used in the statute.13

Congress was aware of the Berman-Kauten controversy when drafting the
Selective Service Act of 1948.14 Section 6(j) of the Act read:

Nothing contained in this title. . . shall be construed to require any person to be
subject to combatant training and service in the armed forces of the United States
who, by reason of religious training and belief, is conscientiously opposed to partici-
pation in war in any form. Religious training and belief in this connection means an
individual's belief in a relation to a Supreme Being involving duties superior to those
arising from any human relation, but does not include essentially political, sociological,
or philosophical views or a merely personal moral code.15

narrow language of the bill at House and Senate hearings on the legislation. The ACLU pro-
posed that the bill be amended as follows: "Nothing contained in this Act shall be construed
to require any person to be subject to training . . . who is conscientiously opposed to
participation in war in any form...." Hearings on H.. 10132 Before the House Comm.
on Military Affairs, 76th Cong., 3d Sess. 191 (1940) [hereinafter cited as ACLU Proposal].
See generally Conklin 269-70.

9. 133 F.2d 703 (2d Cir. 1943). This expansive interpretation was upheld in two later
Second Circuit cases. United States ex rel. Reel v. Badt, 141 F.2d 845, 847 (2d Cir. 1944),
petition for cert. dismissed, 328 U.S. 817 (1946); United States ex rel Phillips v. Downer,
135 F.2d 521, 523-24 (2d Cir. 1943).

10. See 133 F.2d at 708.
11. 156 F.2d 377 (9th Cir.), cert. denied, 329 U.S. 795 (1946).
12. Id. at 380. The Berman Court, (id. at 381), referred to Chief Justice Hughes' dis-

senting opinion in United States v. McIntosh, 283 U.S. 605 (1931), overruled on other
grounds, Girouard v. United States, 328 US. 61, 69 (1946), which stated: "The essence
of religion is belief in a relation to God involving duties superior to those arising from any
human relation." 283 U.S. at 633-34.

13. 156 F.2d at 381. The dissent in Berman opted for an expansive nontheistic interpreta-
tion of the "religious training and belief" requirement of § $(g). Id. at 382.

14. Act of June 24, 1948, ch. 625, 62 Stat. 604, as amended 50 U.S.C. App. §§ 4S1-73
(1964), as amended (Supp. V, 1970).

15. Act of June 24, 1948, ch. 625, § 6(j), 62 Stat. 612-13, as amended SO U.S.C. § 456(j)
(1964), as amended (Supp. V, 1970) (emphasis added). It should be noted that the 1967
amendment to the Act, subsequent to the Court's decision in United States v. Seeger, 380
U.S. 163 (1965), deleted reference to a "Supreme Being, ' but continued to provide that
"religious training and belief" does not include "essentially political, sociological or philo-
sophical views, or a merely personal moral code."

1970]
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It is inferable, at least, that Congress chose the Berman reading of the 1940
statute.16 The phrase "by reason of religious training and belief," construed
as in Berman, was able to withstand constitutional attack in the Second,17

Third,' and Ninth19 Circuits, but seemed somewhat vulnerable in light of
more recent first amendment decisions of the Supreme Court.20 In Torcaso
v. Watkins,21 for example, the Constitution of the State of Maryland forbade
the exacting of all religious oaths except those which affirmed the declarant's
belief in God. Petitioner refused to declare his belief in God, a requisite to
his taking the office of notary public, and was denied the appointment. The
Court, in voiding the Maryland oath requirement, stated:
[N]either a State nor the Federal Government can constitutionally force a person
"to profess a belief or disbelief in any religion." Neither can constitutionally pass
laws or impose requirements which aid all religions as against non-believers, and
neither can aid those religions based on a belief in the existence of God as against
those religions founded on different beliefs. 22

The first amendment problems implicit in a literal interpretation of Sec-
tion 6(j) are compounded by certain Due Process difficulties under the fifth
amendment. The Court of Appeals for the Second Circuit, in deciding United
States v. Seeger,23 wrote that the exemption was violative of Due Process in
that it established an "impermissible classification124 by discriminating be-
tween theistic and nontheistic forms of belief.

The Supreme Court, in United States v. Seeger,25 resolved the constitutional
problems surrounding the Berman position by stating that the essential hold-
ings of Berman and Kauten were in substantial agreement since both held
that the exemption must be denied to those whose beliefs are "political, social

16. S. Rep. No. 1268, 80th Cong., 2d Sess. 14 (1948). "This section ...reenacts sub-
stantially the same provisions as were found in subsection 5 (g) of the 1940 act. Exemption
extends to anyone who, because of religious training and belief in his relationship to a
Supreme Being, is conscientiously opposed to combatant military service or to both com-
batant and noncombatant military service. (See United States v. Berman, 156 F. (2d) 377,
certiorari denied, 329 U.S. 795.)"

17. United States v. Bendik, 220 F.2d 249, 251-52 (2d Cir. 1955).
18. United States v. De Lime, 223 F.2d 96, 100 (3d Cir. 1955).
19. Etcheverry v. United States, 320 F.2d 873, 874 (9th Cir.), cert. denied, 375 U.S. 930

(1963) ; Clark v. United States, 236 F.2d 13, 23-24 (9th Cir.), cert. denied, 352 U.S. 882
(1956); George v. United States, 196 F.2d 445, 452 (9th Cir.), cert. denied, 344 U.S. 843
(1952).

20. School Dist. v. Schempp, 374 U.S. 203 (1963); Engel v. Vitale, 370 U.S. 421 (1962);
Torcaso v. Watkins, 367 U.S. 488 (1961).

21. 367 U.S. 488 (1961); see Conklin 276-81.
22. 367 U.S. at 495 (footnotes omitted). The Court acknowledged the existence of certain

nontheistic religions in this country: Buddhism, Taoism, Ethical Culture and Secular Human-
ism. Id. at 495 n.11.

23. 326 F.2d 846 (2d Cir. 1964), aff'd, 380 U.S. 163 (1965).
24. Id. at 854.
25. 380 U.S. 163 (1965).
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or philosophical in nature, rather than religious."26 The Court, relying on
Senate Committee language to the effect that the 1948 Act reenacted the 1940
provision with only minor "technical amendments," then substituted the Kau-
ten reading of Section 6(j) for the Congressionally sanctioned Berman read-
ing of the provision.27 The Seeger Court expanded the original Berman con-
notation of the term "religious" to encompass grounds for objection that could
"fairly be said to be 'religious. "28 The Court said that the "Supreme Being"
clause29 was to be broadly interpreted in relation to the "religious training
and belief" clause as being "no more than a clarification" 30 so that "[a] sincere
and meaningful belief which occupies in the life of its possessor a place parallel
to that filled by the God of those admittedly qualifying for the exemp-
tion."3' Under this test, the Seeger Court excluded only those whose convic-
tions stemmed from a "merely personal moral code" 32 and atheists whose
scruples were derived from political, social or philosophical grounds.as

It was not until Welsh v. United States3 4 came before the Supreme Court
that the basic difficulty with the exemption was confronted, i.e., that the sin-

26. Id. at 178.
27. Id. at 178-79. The Court noted that the Senate Committee cited to Berman in its

report, which seemingly indicated Congress' approval of that case's interpretation of the
phrase "by reason of religious training and belief." Id.; see S. Rep. No. 1268, 80th Cong.,
2d Sess. 14 (1948). The Court circumvented this obstacle by implicitly accepting the Kauten
approach and stating: "[Rather than citing Berman for what it said 'religious belief' was,
Congress cited it for what it said 'religious belief' was not." 380 US. at 178.

28. 380 U.S. at 180 (emphasis added). The Seeger Court resorted to the writing of
Paul Tillich, Systematic Theology (1957), and Bishop John Robinson, Honest to God
(1963), to support its contentions. 380 U.S. at 180-81.

29. 50 U.S.C. App. § 456(j) (1964), as amended (Supp. V, 1970); see text accompanying
note 15 supra.

30. 380 U.S. at 179.
31. Id. at 176.
32. Id. at 173, 186. The Court held that in order to be denied an exemption, the regis-

trant's "merely personal moral code" had to be "in no way related to a Supreme Being:'
Id. at 186.

33. Id. at 173; The Supreme Court, 1964 Term, 79 flarv. L. Rev. 56, 115 (1965);
34 Fordham L. Rev. 129, 133 (1965). Seeger thus eliminated the danger of a classification
favoring theistic religion over nontheistic religion and ensured equal protection for all
religionists no matter what their particular belief. That this equal protection did not extend
to sincere non-religious objectors was not a concern of the Seeger Court. That Court was
careful to limit itself to the facts at hand, where none of the individuals involved could
be called atheists, ie., their beliefs could "fairly be called religios." 380 U.S. at 173-74, 193
(Douglas, J., concurring). The Court did not construe the statute vis-.-vis religionists and
atheists (i.e., non-religious objectors) but between beliefs which, although divergent as to
the nature of a Supreme Being and that Being's attributes, could be brought within the ambit
of the Court's definition of "religious." Welsh v. United States, 398 U.S. 333, 353 n.7 (1970)
(Harlan, J., concurring).

34. 398 U.S. 333 (1970).
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cere non-religious objector remained vulnerable to conscription.3 Justice
Black, with three Justices concurring in his opinion,80 resorted to statutory
interpretation to save Section 6(j) from the Establishment Clause. 7 The
Court observed that an individual's objection to war in any form, although
purely moral and ethical in derivation and content, may impose upon him a
duty of conscience, occupying in the life of that individual "a place parallel
to that fulfilled by . ..God" in conventional religionists.88 Citing the Seeger
parallism test, Justice Black extended Seeger, holding that: "Because his
beliefs function as a religion in his life, such an individual is as much entitled
to a 'religious' conscientious objector exemption . ..as is someone who de-
rives his conscientious opposition to war from traditional religious convic-
tions."3 9 Justice Black exempted as "religious" even those "who hold strong
beliefs about our domestic and foreign affairs or even those whose conscien-
tious objection . ..is founded to a substantial extent upon considerations of
public policy."140 The test now required only a certain intensity of conviction,
and excluded the lukewarm, opportune and none else.41

In his concurring opinion, Justice Harlan chose to confront the constitu-
tional problems presented by the Berman position regarding Section 6(j),
challenging what he considered the evasiveness of Justice Black's interpreta-
tion of the exemption and the dissent's protestations of the Berman position's
validity. He first rejected Justice Black's interpretation of "religious training
and belief." 42 In Harlan's opinion, the basic question was "whether Welsh's
opposition to war is founded on 'religious training and belief' and hence belief
in relation to a 'Supreme Being' as Congress used those words."148 Admitting
these terms to be plastic44 in connotation, Justice Harlan nonetheless indi-
cated that, judging from legislative history and usage, these words "fall short
of enacting a broad policy of exempting from military service all individuals

35. See Justice Harlan's concurring opinion, 398 U.S. at 344-67. See also United States v.
Kauten, 133 F.2d 703 (2d Cir. 1943); ACLU Proposal 191.

36. Justices Brennan, Marshall and Douglas concurred in Justice Black's opinion. Justice
Harlan concurred only in the result, differing radically with Justice Black's analysis. Jus-
tice White's dissent drew the support of Chief Justice Burger and Justice Stewart. Justice
Blackmun did not participate in the decision. The result was a 5-3 decision for the reversal
of petitioner's conviction.

37. 398 U.S. at 343-44 (Black, J.); see id. at 345-47 (Harlan, J., concurring).
38. Id. at 340.
39. Id. (emphasis added).

40. Id. at 342.
41. Id. at 342-43. Once a registrant shows the requisite degree of "sincere belief," It

follows a fortiori that his views cannot be "'essentially political, sociological, or philosophi-
cal'" and certainly not "a 'merely personal moral code.'" Id. at 343.

42. Id. at 345-46.

43. Id. at 346.
44. See id. at 352.
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who in good faith oppose all war."'45 In Harlan's view, the statute is a child
of Berman, and as such, at most, exempts only religious objectors, while
equally sincere nonreligionists are subject to conscription. 40 This was the plain
intent of Congress,47 and therefore the exemption is at cross purposes with
the Establishment Clause as not being "wholly 'neutral.' "4 8 Congress need not
exempt at all, but once having done so, it cannot draw invidious distinctions
between religious belief, theistic or nontheistic, on one hand and purely secular
conviction on the other.49

Justice Harlan proceeded to show by "equal protection mode of analysis"50

that, because of this establishment, the statute fails to include nonreligious
objectors within its scope, and is thus underinclusive and constitutionally in-
firm.51 He would cure this defect by extending the statute's coverage to include
the aggrieved petitioner and his fellows, thus preserving the exemption and
providing Welsh with a remedy-the reversal of his conviction . 2

Justice Harlan supported this position with the severability clause appended
to the 1948 Act,5 3 which he considered to be a legislative authorization to the

45. Id. at 347. The result of Justice Black's interpretation, according to Justice Harlan,
was a completely transformed statute without reference to the distinction between a re-
ligiously derived belief and one which is secular in nature, a meaning contrary to a plain
reading of the statute. Id. at 351-54. The semantic agility of Justice Black's opinion is
attributable, he noted further, to "a groping to preserve the conscientious objector exemption
at all cost." Id. at 354.

46. Id. at 349-50.
47. Id. at 354, 359.
48. Id. at 356.
49. Id. Justice Black was, according to Justice Harlan, keenly aware of these considera-

tions, and his construction has so emasculated the provision that it is constitutional in ap-
plication, but not by its own terms. Such an interpretation is, in Harlan's view, contrary
to settled law. Id. at 355. Justice Harlan quoted Justice Cardozo: "'A statute must be
construed, if fairly possible, so as to avoid not only the conclusion that it is unconstitu-
tional, but also grave doubts upon that score. . . .' But avoidance of a difficulty will not
be pressed to the point of disingenuous evasion. Here the intention of the Congress is re-
vealed too distinctly to permit us to ignore it because of mere misgivings as to power. The
problem must be faced and answered." Id. at 355, quoting from Moore Ice Cream Co. v.
Rose, 289 U.S. 373, 379 (1933) (citation omitted); see Ashwander v. TVA, 297 U.S. 288
(1936). But see Aptheker v. Secretary of State, 378 U.S. 500 (1964) ; Yates v. United States,
354 U.S. 298 (1957).

50. 398 U.S. at 357; see Walz v. Tax Comm'n, 397 US. 664, 696 (1970) (Harlan, J.,
concurring).

51. 398 U.S. at 362.
52. Id. at 362-63.
53. Id. at 364; Act of June 19, 1951, ch. 144, § 5, 65 Stat. 88. The section reads: "If

any provision of this Act or the application thereof to any person or circumstances is held
invalid, the validity of the remainder of the Act . . . shall not be affected thereby." See
United States v. Jackson, 390 US. 570, 585 n.27 (1968); Champlin Ref. Co. v. Corporation
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courts to preserve the remains of infirm legislation where feasible.54 He also
noted that the extension was in the spirit of the time-honored practice of ex-
empting such objectors from duty in the armed services, a tradition which, he
felt, should not be lightly regarded.e5

Justice White, writing for the dissenters, would have affirmed the trial
court's conviction of the petitioner on the ground that his claim did not con-
form to the legislative standard in Section 6(j) of the 1948 Act.50 The dis-
senters agreed with Justice Harlan that the legislative history of the section
showed that it was the intent of Congress to exempt only religious objectors
as that term is conventionally understood.57 However, the dissent disagreed
with Justice Harlan's analysis and would have upheld the constitutionality of
the exemption. Justice White assailed the petitioner's standing to raise the
constitutional question. He argued that, even if the exemption were invalid,
why should such invalidity create a draft immunity for the petitioner, from
whom the statute expressly withheld the exemption? 9 Justice White went on
to view the section as a valid attempt by Congress to avoid certain Free Ex-
ercise difficulties6 ° implicit in forcing religious objectors to engage in combat
in defiance of their religious scruples. 1 Recognizing, further, that the exemp-
tion presents aspects of an establishment of all religion over non-religious
belief, 62 Justice White asked, in effect, which policy shall prevail: the pre-
vention of establishment of religion or the provision for its free exercise?03

Comm'n, 286 U.S. 210, 234 (1932). See also Skinner v. Oklahoma, 316 U.S. 535 (1942);
National Life Ins. Co. v. United States, 277 U.S. 508 (1928).

54. 398 U.S. at 364-65.

55. Id. at 365-66.

56. Id. at 368.

57. Id.

58. Id.

59. Id. at 368-69. The dissent quotes from United States v. Raines, 362 U.S. 17 (1960),
to support its contention: "[Olne to whom application of a statute is constitutional will
not be heard to attack the statute on the ground that impliedly it might also be taken as
applying to other persons or other situations in which its application might be unconstitu-
tional." Id. at 21, quoted in 398 U.S. at 368-69. Note however that Justice White assumed
that the denial of the exemption to petitioner was constitutional. But petitioner is a member
of the very class injured by the exemption through a denial of equal protection. It would
seem that under this standard, the only persons who would have standing would be re-
ligious objectors who would be eligible for the exemption under the statute. It is unlikely
that such persons would challenge the constitutionality of a statute which grants them their
exemption.

60. 398 U.S. at 369-71.

61. Id. at 369-70.

62. Id. at 370.

63. Id. at 370-72.
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He suggested that a statute is violative of the Establishment Clause only
when its sole purpose is, in fact, religious establishment.G Justice White
stated that the exemption in Section 6(j) is no more of an unconstitutional
establishment than those sustained in Sherbert v. Verner65 and Follett v. Town
of McCormick66 where Free Exercise policies were controlling considerations.
It was appropriate, according to Justice White, even if not constitutionally
necessary, for Congress, in the exercise of its power to raise armies, imple-
mented through the "necessary and proper" clause,"e to take account of Free
Exercise policies and exempt "religious" objectors.69 The Court, suggested
White, without derogating its power as final arbiter of the Constitution, must
respect the judgment of Congress in these matters, so long as it can "'perceive
a basis upon which the Congress might resolve the conflict as it did.' "TO

Justice Black's analysis is logically consistent, given the expansive connota-
tion it attributes to the phrase "by reason of religious training and belief."
But this is not entirely accurate as is cogently demonstrated by Justice Har-
lan. It seems that Justice Black has engaged in semantics in order to reach
the desired result-the preservation of the conscientious objector exemption
and its extension to all non-religious objectors. Justice Harlan's analysis is
more direct in that he confronts the constitutional problems presented and
attempts to resolve them. His resort, however, to contrivance-equal protec-
tion analysis and the extension remedy-to preserve and extend the exemp-
tion is as inadequate a solution as that proposed by Black and his adherents.
The ultimate result is the same-a statute which does not mean what it
purports to say. The relative ease with which both opinions transform the
section is dangerous precedent. The dissent is superficially appealing, but fails
to recognize that Free Exercise values need not necessarily conflict with the
Establishment Clause, especially in a case such as this. By avoiding all re-
ligious classification and adopting a sincerity test as the sole criterion for
exemption, the conflict is resolved. This is Justice Black's test and that ap-

64. Id. at 369.
65. 374 U.S. 398 (1963). A state statute required claimants for unemployment com-

pensation to be able to work and to be available for work and to accept suitable work
when offered by the state employment office or an employer. The statute also exempted
religionists from having to accept work on Sunday, the conventional Sabbath. Petitioner,
a Seventh-Day Adventist, was held to be exempt from having to accept work on Saturday,
the Adventist Sabbath.

66. 321 U.S. 573 (1944). A flat tax levied on all book sellers was held invalid when
applied to a seller of religious publications as an unwarranted interference with the free
exercse of religion.

67. 398 US. at 370.
68. US. Const. art. I, § 8.
69. 398 U.S. at 371.
70. Id. quoting from Kafzenbach v. Morgan, 384 U.S. 641, 653 (1966).
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proved as well by Justice Harlan. It could well form the basis for future
legislation.

7 '

71. The Welsh decision is inconclusive as to the future, especially in regard to the selec-
tive objector cases, United States v. Gillette, 420 F.2d 298 (2d Cir.), cert. granted, 399 U.S.
925 (1970); Negre v. Larsen, 418 F.2d 908 (9th Cir. 1969), cert. granted, 399 U.S. 925
(1970). These cases came before the Court in the October 1970 Term and involve objection
to participation in a particular war (Viet Nam). The cases have a different statutory nexus
than Welsh in that their solution seems to lie in an interpretation of the phrase "is con-
scientiously opposed to participation in war in any form," rather than the phrase "by reason
of religious training and belief." 50 U.S.C. App. § 456(j) (Supp. V, 1970). Only the broadest
interpretation of the entire provision affords any common ground between Welsh and the
selective objector cases. See United States v. Sisson, 297 F. Supp. 902 (D. Mass. 1969),
appeal dismissed, 399 U.S. 267 (1970).


