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WELCOMING REMARKS

My assignment this morning is a very brief one. First, I want to
thank the keynote speakers, all the participants in the panels and
the moderators of panels, for your willingness to participate in this
special program.

I want to say to the Urban Law Journal and all the students in-
volved this year and last year what an incredible job you have done
in assembling the tremendous quality of people who will partici-
pate in the program today.

You mentioned the origin of the program as emanating from me,
but it has a much deeper involvement that does not involve me,
and perhaps it might be relevant to very briefly share that.

In the fall of 1999, during the height of the impeachment pro-
ceedings involving President Clinton, I received a call from a stu-
dent attending a graduate school in California in a discipline other
than the law. The student asked me, on behalf of her class, if 1
could share some views with the class through the student on the
subject of forgiveness in the law. The question was: did it have a
place in the law, and, if so, what was it?

I was, frankly, dumbfounded by the question. I found myself
hesitant about offering any perspective on the subject because it
was not one that I had given really any thought to. I realized that
the class was a very significant class, indeed, and I should not be
irresponsible enough to offer some “two cents” kind of response.

I said to the student that I would like to think about it and then
respond. I then sought out the views of three or four members of
our faculty here at Fordham Law School, and I was astonished by
some of the responses I received. Somehow, I did not feel from the
responses any better equipped to respond to the question than I
had been when I initially received the telephone call.

One member of the faculty said to me, “Forgiveness has no place
in the law, that you go to the law when everything else breaks
down, and the law is there when nothing else has worked.” He
suggested of a writing that I might pursue. I, frankly, threw up my
hands and did not return the call. I knew the student who called
me and I knew that she would understand my not calling.

Two of the editors of the Urban Law Journal must have heard
my lament. I was not aware until this morning that I had written a
little note, one sentence, I was told by Elizabeth Malang, to the
Urban Law Journal, asking the question of “is this something that
students might have an interest in, in developing a program?”
Everything that has taken place since is the work product of our
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students and our Urban Law Journal, co-sponsored by our Stein
Center on Law and Ethics.

I just want to say again to our students thank you for bringing
together such a diverse and talented group. I am not sure at the
end of the day if I will be in any better position to respond than I
would be right now, but I do know I will benefit tremendously, as I
am sure all of you will, from the tremendous variety of back-
grounds and points of view that are obviously present or will be
present today in the room.

A final note would be that we live in a time when social idealism,
in my view, is not as clearly present, certainly among the popula-
tions that I interface with, as it was at an earlier stage in my life and
my early participation in the legal profession. I lament as I see in
our society the constant focus on punishment, the constant focus
on retribution, and on incapacitation. These are, of course, impor-
tant values, important goals. I do not see in American society to-
day - at least the parts that I am familiar with, and that is obviously
a very small part — much discussion on subjects like forgiveness and
the law. I salute you, Elizabeth, and all your colleagues for bring-
ing us together to learn more about this subject.
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KEYNOTE ADDRESS

FORGIVENESS, RECONCILIATION AND RESPONDING To EviL:
A PHiLOSOPHICAL OVERVIEW

Introduction

PROFESSOR MURPHY: I am honored to be a part of what
promises to be a rich and varied symposium on forgiveness. What
I have been asked to do is to present a philosophical overview on
the topic of forgiveness in order to provide a framework for the
day’s later discussions. I have also been asked to limit my remarks
to thirty minutes. This time limit will, of course, entail that most of
what I say will be quite general, since I shall not be able to make
the kinds of qualifications and refinements that would be possible
if I had more time. Being general is not the same as being shallow,
however, and I will do my best to avoid this latter pitfall.

Before getting into the details of my discussion, I would like to
make three preliminary points.

First, I should note that most of my thinking and writing on for-
giveness and reconciliation has concerned what might be called in-
terpersonal forgiveness and reconciliation — e.g., forgiveness of an
unfaithful spouse, a betraying friend, a malicious colleague, a gov-
ernment agent by whom one has been tortured, or a criminal by
whom one has been victimized. With respect to law, my focus has
been more on criminal than civil law.

I have only recently started to think and write about what might
be called group forgiveness and reconciliation as possible re-
sponses to such mass violence as genocide and apartheid. My
views on this topic are still in a very early stage, and thus I feel very
fortunate that I shall be able to join you all this afternoon in listen-
ing to the talk by Professor Martha Minow. She is the author of the
truly splendid book, Between Vengeance and Forgiveness: Facing
History After Genocide and Mass Violence.!

The second preliminary point I want to make concerns my own
qualifications to speak on the topic in question. I have been think-
ing and writing about this topic for many years, and over the years
I have developed increasingly positive views about the value of for-
giveness. (Indeed, my early views on the topic were perceived as
so negative that a colleague once suggested that my chapters in the
book Forgiveness and Mercy should be subtitled “An Outsider’s

1. MARTHA MiNnow, BETWEEN VENGANCE AND ForGiveness: Facing His-
TORY AFTER GENOCIDE AND Mass VIOLENCE (1998).
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View.”) However, I want to make it clear that my current views
are essentially intellectual and theoretical rather than autobio-
graphical in nature. Although I have over the years suffered my
share of petty slights and insults, I have led an astoundingly fortu-
nate life in the realm of victimization. I have experienced some
small scale immorality, but nothing that I would identify as evil. I
have never to my knowledge been betrayed by a loved one or
friend; I have never been tortured; I have never been raped; I have
never been violently assaulted or been the victim of any crime
more serious than auto theft — nor has anyone close to me. Thus,
when I speak of forgiveness as a virtue, I know that I may be open
to the charge “easy for you to say.” When those who have been
seriously victimized can emerge from their victimization without
hate, there is nobility and moral grandeur to be found in their ca-
pacity to forgive. Nelson Mandela seems to be such a person. I
have no idea, however, if I could rise to this in similar circum-
stances; and thus I will express my admiration for such people
without ever meaning to suggest that I know that I could act in a
comparable way.

The third and final preliminary point I want to make concerns
the level of precision that one can expect on the topic of forgive-
ness. With Aristotle, I tend to think that it is generally a mistake in
ethics to aim for a level of precision not really allowed by what is in
fact a quite messy and conflicted subject matter. Neat theories in
ethics generally produce not illumination but rather (in Herbert
Hart’s fine phrase) uniformity at the price of distortion.2 (I am
convinced, indeed, that a really insightful book in ethics would not
have as a title “The Theory of. . . .” but rather something like
“Muddling Through” or “Stumbling Along.”®) Thus all one can
hope to do is to enrich the discussion a bit by exposing some of the
value choices at the heart of forgiveness — a point well made by
Professor Minow in her book when she says that she will resist “ti-
diness” and “temptations of closure” in her own thinking and writ-
ing about forgiveness.*

Preliminaries out of the way, I shall now move to my “philosoph-
ical overview.” But what exactly is it that philosophers do? Well,
first they draw a lot of distinctions. (Indeed, I think it was J. L.
Austin who once suggested that the drawing of distinctions might
be the occupation and not just the occupational disease of philoso-

2. HL.A. Hart, THE CoNcEPT OF Law 38 (2d ed. 1994).
3. The second title was suggested to me in conversation by D.Z. Phillips.
4. See MiNnow, supra note 1, at 4, 24,
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phers.) Thus I shall begin by attempting to explain what forgive-
ness is and, in the process, distinguish it from various other things it
is not but with which is has often been confused. After that, I will
explore what can be said against forgiveness and then close with a
discussion of what can be said in its favor.

The Nature of Forgiveness

I think that one of the most insightful discussions of forgiveness
ever penned is to be found in Bishop Joseph Butler’s 1726 sermon
“Upon Forgiveness of Injuries.”® In that sermon, Bishop Butler
offers a definition of forgiveness that I have adapted in my own
work on the topic.® According to Butler, forgiveness is a moral
virtue (a virtue of character) that is essentially a matter of the
heart, the inner self, and involves a change in inner feeling more
than a change in external action. The change in feeling is this: the
overcoming, on moral grounds, of the intense negative reactive at-
titudes — the vindictive passions of resentment, anger, hatred, and
the desire for revenge — that are quite naturally occasioned when
one has been wronged by another responsible agent. A person
who has forgiven has overcome those vindictive attitudes and has
overcome them for a morally creditable motive — e.g., being
moved by repentance on the part of the person by whom one has
been wronged. Of course, such a change in feeling often leads to a
change of behavior — reconciliation, for example; but, as our abil-
ity to forgive the dead illustrates, it does not always do so.

On this analysis of forgiveness, it is useful initially to distinguish
‘forgiveness from other responses to wrongdoing with which for-
giveness is often confused: justification, excuse, mercy, and recon-
ciliation. Although these concepts are to some degree open
textured and can bleed into each other, clarity is — I think —
served if one at least starts by attempting to separate them. I will
discuss each of them briefly.

1. Justification: To regard conduct as justified (as in lawful
self defense, for example) is to claim that the conduct, though nor-
mally wrongful, was — in the given circumstances and all things
considered — the right thing to do. If I have suffered because of

5. See Sermon IX, in SERMONS OF JosepH BUTLER 127-41 (W. E. Gladstone ed.,
1897).

6. My adaptation of Butler is free, and [ make no pretense that what follows is a
solid piece of Butler scholarship. I have been inspired by Butler’s discussion; and
thus, even when I have modified or added to that discussion, I hope that I have always
been loyal to its essential spirit.
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conduct that was right — e.g., had my nose bloodied by someone
defending himself against my wrongful attack — I have not been
wronged, have nothing legitimately to resent, and thus have noth-
ing to forgive.

2. Excuse: To regard conduct as excused (as in the insanity
defense, for example) is to admit that the conduct was wrong but to
claim that the person who engaged in the conduct lacked substan-
tial capacity to conform his conduct to the relevant norms and thus
was not a fully responsible agent. Responsible agency is, of course,
a matter of degree; but to the degree that the person who injures
me is not a responsible agent, resentment of that person would
make no more sense than resenting a sudden storm that soaks me.
Again, there is nothing here to forgive.

3. Mercy: To accord a wrongdoer mercy is to inflict a less
harsh consequence on that person than allowed by institutional
(usually legal) rules. Mercy is less personal than forgiveness, since
the one granting mercy (a sentencing judge, say) typically will not
be a victim of wrongdoing and thus will not have any feelings of
resentment to overcome. (There is a sense in which only victims of
wrongdoing have what might be called standing to forgive.) Mercy
also has a public behavioral dimension not necessarily present in
forgiveness. I can forgive a person simply in my heart of hearts,
but I cannot show mercy simply in my heart of hearts. I can forgive
the dead, but I cannot show mercy to the dead. I can forgive my-
self, but I cannot show mercy to myself.

This distinction between mercy and forgiveness allows us to see
why there is no inconsistency in fully forgiving a person for wrong-
doing (that is, stop resenting or hating the person for it) but still
advocate that the person suffer the legal consequence of criminal
punishment. To the degree that criminal punishment is justified in
order to secure victim satisfaction, then — of course — the fact
that the victim has forgiven will be a relevant argument for reduc-
ing the criminal’s sentence and the fact that a victim still resents
and hates will be a relevant argument for increasing that sentence.
It is highly controversial, of course, that criminal punishment
should to any degree be harnessed to victim desires.” Even if it is,
however, it must surely be admitted that the practice serves other
values as well — particularly crime control and justice; and, with
respect to these goals, victim forgiveness could hardly be disposi-

7. For a survey of the arguments pro and con, on allowing victim desires to influ-
ence criminal sentencing, see the majority and dissenting opinions in Booth v. Mary-
land, 482 U.S. 496 (1987), overruled by Payne v. Tennessee, 501 U.S. 808, 825 (1991).
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tive. In short: It would indeed be inconsistent for a person to
claim that he has forgiven the wrongdoer and still advocate punish-
ment for the wrongdoer in order to satisfy his personal vindictive
feelings. (If he still has those feelings, he has not forgiven.) It
would not be inconsistent, however, to advocate punishment for
other legitimate reasons. Of course, the possibilities for self decep-
tion are enormous here.

4. Reconciliation. The vindictive passions (those overcome
in forgiveness) are often a major barrier to reconciliation; and thus,
since forgiveness often leads to reconciliation, it is easy to confuse
the two concepts. I think, however, that it is important also to see
how they may differ — how there can be forgiveness without rec-
onciliation and reconciliation without forgiveness.

First let me give an example of forgiveness without reconcilia-
tion. Imagine a battered woman who has been repeatedly beaten
and raped by her husband or boyfriend. This woman — after a
religious conversion, perhaps — might well come to forgive her
batterer (i.e., stop hating him) without a willingness to resume her
relationship with him. “I forgive you and wish you well” can, in my
view, sit quite consistently with “I never want you in this house
again.” In short, the fact that one has forgiven does not mean that
one must also trust or live again with a person.

As an example of reconciliation without forgiveness, consider
the example of the South African Truth and Reconciliation Com-
mission.? In order to negotiate a viable transition from apartheid
to democratic government with full black participation, all parties
had to agree that there would in most cases be no punishment for
evil acts that occurred under the previous government. Wrongdo-
ers, by making a full confession and accepting responsibility, would
typically be granted amnesty. In this process the wrongdoers
would not be required to repent, show remorse, or even apologize.

I can clearly see this process as one of reconciliation — a process
that will allow all to work toward a democratic and just future. I
do not so easily see this process as one of forgiveness, however. No
change of heart was required or even sought from the victims — no
overcoming of such vindictive feelings as resentment and hatred.
All that was required of them was a willingness to accept this pro-
cess as a necessary means to the future good of their society.

In my view, this counts as forgiveness only if one embraces what
is (to me) a less morally rich definition of forgiveness: forgiveness

8. For a survey of the operation of the Commission, see MiNow, supra, note 1, at
52-90.
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merely as the waiving of a right. Examples of this are found in the
private law idea of forgiving a debt or in Bishop Desmond Tutu’s
definition of forgiveness as “waiving one’s right to revenge.”® But
surely one can waive one’s rights for purely instrumental reasons;
reasons having nothing to do with the change of heart that consti-
tutes forgiveness as a moral virtue. One can even waive one’s
rights for selfish reasons — e.g., the belief that one’s future em-
ployment prospects will be better if one simply lets bygones be
bygones. I am not saying that it is wrong to act for instrumental
reasons — indeed, for South Africa, it may have been the only
justified course. Neither am I saying that instrumental justifica-
tions can never be moral justifications. To attempt reconciliation
for the future good of one’s society, for example, is surely both
instrumental and moral. I am simply saying that, however justified
acting instrumentally may sometimes be, it is — absent the extinc-
tion of resentment and other vindictive passions — something
other than what I understand as the moral virtue of forgiveness. In
short: If all we know is that two parties have decided to reconcile,
we do not know enough to make a reliable judgment about
whether the moral virtue of forgiveness has been realized in the
reconciliation.

Another point worth making about the relation between recon-
ciliation and forgiveness is this: If one always delayed reconcilia-
tion until forgiveness had taken place, then some vitally important
kinds of reconciliation might not be possible. Thus the realization
that forgiveness is often a helpful step toward reconciliation should
not lead us into the mistaken belief that forgiveness is a necessary
condition for reconciliation. Indeed, it is surely sometimes the case
that reconciliation, coming first and adopted for instrumental rea-
sons, opens the door to future forgiveness. After learning that one
can work with one’s victimizer toward a common goal, a sense of
common humanity might emerge and one’s vindictive passions to-
ward that person might over time begin to soften.

Let me now discuss the evaluation of forgiveness as I — follow-
ing Bishop Butler — have defined it.

The Dangers of Hasty Forgiveness

In addition to his powerful sermon on forgiveness, Bishop Butler
authored an equally powerful sermon with the title “Upon Resent-

9. Interview by Bill Moyers with Bishop Desmond Tutu, PBS (Apr. 27, 1999).
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ment.”'® In that sermon, Butler started to make a case for the le-
gitimacy of resentment and other vindictive passions — arguing
that a just and loving God would not have universally implanted
these passions within his creatures unless the passions served some
valuable purpose. The danger of resentment, he argued, lies not in
having it, but rather in being dominated and consumed by it to
such a degree that one can never overcome it and acts irresponsibly
on the basis of it. As the initial response to being wronged, how-
ever, the passion stands in defense of important values — values
that might be compromised by immediate and uncritical forgive-
ness of wrongs.

What are the values defended by resentment and threatened by
hasty and uncritical forgiveness? I would suggest two: respect for
self and respect for the moral order. A person who never resented
any injuries done to himself might be a saint. It is equally likely,
however, that his lack of resentment reveals a servile personality —

a personality lacking in respect for himself and respect for his
rights and status as a free and equal moral agent. (This is the point
behind the famous quip: “To err is human; to forgive, supine.”)!
Just as indignation or guilt over the mistreatment of others stands
as emotional testimony that we care about them and their rights, so
does resentment stand as emotional testimony that we care about
ourselves and our rights.

Related to this is an instrumental point: Those who have vindic-
tive dispositions toward those who wrong them give potential
wrongdoers an incentive not to wrong them. If I were going to set
out to oppress other people, I would surely prefer to select for my
victims persons whose first response is forgiveness rather than per-
sons whose first response is revenge. As Kant noted in his Doc-
trine of Virtue, “One who makes himself into a worm cannot
complain if people step on him.”'?

Resentment does not simply stand as emotional testimony of
self-respect, however. This passion — and the reluctance to hastily
transcend it in forgiveness — also stands as testimony to our alle-
giance to the moral order itself. This is a point made forcefully by
Aurel Kolnai in his important essay on forgiveness.’* According to

10. See Sermon VIII, in SERMONSs OF JOsEPH BUTLER, supra note 5, at 115-126.

11. T have heard this quip attributed to the comic writer S. J. Perelman (who often
wrote for the Marx Brothers), but I am not certain if the attribution is accurate.

12. IMMANUEL KANT, THE DoCTRINE OF VIRTUE, PART II OF THE METAPHYSICS
OF Morats 103, (Mary J. Gregor trans., 1964).

13. See AUReL KoLNAl, Forgiveness, in PROCEEDINGS OF THE ARISTOTELIAN So-
cIETY 91, 95-98 (1973-74).
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Kolnai, we all have a duty to support — both intellectually and
emotionally — the moral order, an order represented by clear un-
derstandings of what constitutes unacceptable treatment of one
human being by another. If we do not show some resentment to
those who, in victimizing us, flout those understandings, then we
run the risk of being “complicitous in evil.”

If I had more time, I could say many more things in defense of
the vindictive passions. (Indeed, I am soon to publish an essay
with the title “Two Cheers for Vindictiveness.”**) I hope I have
said enough, however, to support Butler’s claim that these passions
have some positive value. Having such value, these passions are
unlike, say, malice — pure delight in the misfortunes and sufferings
of others. Malice is by no means universal but is, where present,
intrinsically evil or diseased or both. Butler essentially wants to
apply Aristotle’s idea of the mean to the passion of resentment —
developing an account of the circumstances that justify it and the
degree to which it is legitimate to feel and be guided by it.!> But
the doctrine of the mean does not apply to malice; for the proper
amount of this passion is always zero.

Uncritical boosters for quick forgiveness have a tendency to
treat resentment and the other vindictive passions as though, like
malice, they are intrinsically evil — passions that no decent person
would acknowledge.!¢ In this, I think that they are quite mistaken.
In the Oresteia, Athena rightly made an honorable home for the
Furies (representatives of the vindictive passions) — so con-
straining their excess by due process and the rule of law that they
become the Eumenides (the Kindly Ones), protectors of law and
social stability.”” There is no honorable home for malice, however.

Let me summarize what I have argued to this point: The prob-
lem with resentment and other vindictive passions is not (as with
malice) their very existence. In their proper place, they have an
important role to play in the defense of self and of the moral and
legal order. The problem with these passions is rather their ten-

14. See Jeffrie G. Murphy, Two Cheers for Vindictiveness, in PUNISHMENT AND
Sociery (forthcoming).

15. See ARISTOTLE, NICHOMACHEAN ETHICs 1107a, reprinted in NICHOMACHEAN
EtHics 44-46 (Terence Irwin trans., 1985).

16. I sometimes think I find such uncritical boosterism among certain voices
within what might be called the “forgiveness movement” in clinical psychology. See
JerrFrIE G. MuRrPpHY, Forgiveness in Counseling: A Philosophical Perspective, in
CHARACTER, LIBERTY AND Law: KANTIAN Essays IN THEORY AND PRACTICE 223-
238 (1998).

17. See AescuyLus, ORESTEIA (Robert Fagles trans., 1979).
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dency to get out of control — to so dominate the life of a victim-
ized person that the person’s own life is soured and, in his revenge
seeking, he starts to pose a danger to the very moral and legal or-
der that rightly identifies him.as a victim of immorality. It is here
— as a limiting and overcoming virtue — that forgiveness has its
important role to play.

Forgiveness as a Virtue

It is, of course, possible to take one’s revenge against others in
measured and proportional and peaceful ways — ways as simple as
a cutting remark before colleagues or a failure to continue issuing
lunch invitations.

Very often, however, a victimized person will allow vindictive-
ness to take over his very self — turning him into a self-righteous
fanatic so involved — even joyous — in his outrage that he will be
satisfied only with the utter annihilation of the person who has
wronged him. Such a person is sometimes even willing to destroy,
as symbolic stand-ins, persons who have done him no wrong or
who may even be totally innocent.!® Such a person is a danger to
himself — very like, as I think Nietzsche once said, a scorpion
stinging itself with its own tail — and poses a threat to the morality
and decency of the social order. A person under the power of such
vindictiveness can, often unconsciously, even use the language of
justice and crime control as a rationalization for what is really sad-
ism and cruelty. I cannot help thinking, for example, that many of
the unspeakably brutish conditions that we tolerate in our prisons
flow not from the stated legitimate desires for justice and crime
control, but rather from a vindictiveness so out of control that it
actually becomes a kind of malice.

Against such a background, forgiveness can be seen as a healing
virtue that brings with it great blessings — chief among them being
its capacity to free us from being consumed by our angers, its ca-
pacity to check our tendencies toward cruelty, and its capacity to
open the door to the restoration of those relationships in our lives
that are worthy of restoration. This last blessing can be seen in the
fact that, since each one of us will sometimes wrong the people that
mean the most to us, there will be times when we will want to be

18. The von Kleist story Michael Kohlhaas — retold by E. L. Doctorow in his
novel, Ragtime (1974), is a famous illustration of this. A good English translation of
Heinrich von Kleist’s 1808 novella Michael Kohlhass may be found in HEINRICH VON
KiEeisT, THE MARQUISE OF O AND OTHER STORIES 114-213 (David Luke & Nigel
Reeves trans., 1978).
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forgiven by those whom we have wronged. Seeing this, no rational
person would desire to live in a world where forgiveness was not
seen as a healing virtue. This is, I take it, the secular meaning of
the parable of the unforgiving servant.'®

We are faced, then, with a complex dilemma: How are we to
reap the blessings of forglveness without sacrificing our self respect
or our respect for the moral order in the process?

One great help here — and I make no claim that it is the only
help or even a necessary condition for forgiveness — is sincere re-
pentance on the part of the wrongdoer. When I am wronged by
another, a great part of the injury — over and above any physical
harm I may suffer — is the insulting or degrading message that has
been given to me by the wrongdoer; the message is that I am less
worthy than he is, so unworthy that he may use me merely as a
means or object in service to his desires and projects. Thus failing
to resent (or hastily forgiving) the wrongdoer runs the risk that I
am endorsing that very immoral message for which the wrongdoer
stands. If the wrongdoer sincerely repents, however, he now joins
me in repudiating the degrading and insulting message — allowing
me to relate to him (his new self) as an equal without fear that a
failure to resent him will be read as a failure to resent what he has
done. In short: It is much easier to follow St. Augustine’s counsel
that we should “hate the sin but not the sinner” when the sinner
(the wrongdoer) repudiates his own wrongdoing through an act of
repentance.?®

My point here is that sincere repentance on the part of the
wrongdoer opens the door to forgiveness and often to reconcilia-
tion. This is not to suggest, however, that we should always de-
mand repentance as a condition for forgiveness and reconciliation.
When a person comes to repentance as a result of his own spiritual
growth, we are witness to an inspiring transformation of character.
Any repentance that is simply a response to a demand or external
incentive, however, is very likely to be fake. In what could be read
as a commentary both on certain aspects of the Federal Sentencing
Guidelines®! and on remarks made by some of our current crop of

19. See Matthew 18:21-35.

20. St. Augustine’s remark, so often rendered as it is here, more literally reads
“with love of mankind and hatred of sins.” THE OXFORD DICTIONARY OF QUOTA-
TIONS 37 (Angela Partington ed., rev. 4th ed. 1996) (citing Letter 211, reprinted in 33
PATROLOGIAE LATINAE (J. P. Minge ed., 1845)).

21. See U.S. SENTENCING CoMMissION GUIDELINES ManuaL § 3E1.1 (1998) (“If
the defendant clearly demonstrates acceptance of responsibility for his offense, de-
crease the offense level by 2 levels.”).
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elected officials, Montaigne wrote: “These men make us believe
that they feel great regret and remorse within, but of atonement
and correction or interruption they show us no sign . . . . I know of
no quality so easy to counterfeit as piety.”?? Montaigne’s observa-
tion also suggests that the South Africans were perhaps wise in not
making repentance a condition for amnesty under their Truth and
Reconciliation Commission. _

So let us welcome repentance when we find it, and let us do what
we can to create a climate where it can flourish and open the door
to the moral rebirth of the wrongdoer and to forgiveness by the
wronged. But, out of respect for the genuine article, let us not de-
mand or otherwise coerce it. Demanding tends to produce only
lying and may even be degrading to the wrongdoer — inviting his
further corruption rather than his moral rebirth. David Lurie, the
central character in J. M. Coetzee’s recent novel Disgrace, could
save his job if he simply expressed the kind of repentance de-
manded of him by the university disciplinary board that has au-
thority over him. I find myself sympathizing with the reasons he
gives for not giving them what they want when he says:

We went through the repentance business yesterday. I told you
what I thought. I won’t do it. I appeared before an officially
constituted tribunal, before a branch of the law. Before that
secular tribunal I pleaded guilty, a secular plea. That plea
should suffice. Repentance is neither here nor there. Repen-
tance belongs to another world, to another universe of dis-
course. . . . [What you are asking] reminds me too much of
Mao’s China. Recantation, self-criticism, public apology. I'm
old fgghioned, I would prefer simply to be put against a wall and
shot. '

There has in recent times been much cheap and shallow chatter
about forgiveness and repentance — some of it coming from high
political officials and some coming from the kind of psychobabble
often found in self-help and recovery books. As a result of this,
many people are, I fear, starting to become cynical about both. For
reasons I have developed here, repentance may pave the way for
forgiveness. It is less likely to do so, however, in a world where we
come to believe that too many claims of repentance are insincere
and expedient — talking the talk without (so far as we can tell)
walking the walk.

22. MicHEL DE MONTAIGNE, ON REPENTANCE (1588), in THE CoMPLETE EssAys
OF MONTAIGNE 617 (Donald Frame trans., 1958).
23. J.M. CoETzEE, DI1sGRACE 38, 66 (1999).
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I have reached a point where I fear that I have both used up my
time and worn out my welcome. So I will now move to bring my
remarks to a close by touching briefly on one additional issue.

Forgiveness and Christianity

At a symposium on forgiveness sponsored by a distinguished
Catholic university, it would be fitting for me to close my talk with
a few general remarks about the relationship between religion —
particularly Christianity — and forgiveness. As someone who is
neither devout nor trained in theology, I am hardly the best person
to do this — either spiritually or intellectually. However, I will
take a brief stab at it none the less.

There are, I think, at least three ways in which a Christian per-
spective on the world might make the struggle toward forgiveness
— not easy, surely — but at least slightly less difficult than it other-
wise might be. (Similar perspectives might also be present, of
course, in other religions and world views.)*

First, I think that Christianity tends to introduce a humbling per-
spective on one’s self and one’s personal concerns — attempting to
counter our natural tendencies of pride and narcissistic self impor-
tance. According to this perspective, we are all fallible and flawed
and all stand in deep need of forgiveness. This perspective does
not seek to trivialize the wrongs that we suffer, but it does seek to
blunt our very human tendency to magnify those wrongs out of all
reasonable sense of proportion — the tendency to see ourselves as
morally pure while seeing those who wrong us as evil incarnate. By
breaking down a sharp us-them dichotomy, such a view should
make it easier to follow Auden’s counsel to “love your crooked
neighbor with your crooked heart.”?> This should make us more
open to the possibility of forgiving those who have wronged us and
should also help us to keep our justified resentments from turning
into malicious hatreds and our demands for just punishment from
serving as rationalizations for sadistic cruelty.

24. See, e.g., the discussion of the background world view that underlies the Judaic
conception of forgiveness in Louis E. Newman’s The Quality of Mercy: On the Duty
to Forgive in the Judaic Tradition, 15 JourNAL oF ReLIGIous EtHics 155 (1987). For
the context provided by Stoicism, see Seneca, On Anger and On Mercy, in 1 MoRrAL
Essays 106-449 (John W. Basore trans., 1994). For a discussion of forgiveness in capi-
tal murder cases from an Islamic perspective, see Azizah al-Hibri, The Muslim Per-
spective on the Clergy-Penitent Privilege, 29 Loy. L.A. L. Rev. 1723, 1728-29 (1996).

25. W.H. AupEeN, As I Walked Out One Evening, in CoLLECTED PoEMs 135
(1991).
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Related to this is a second Christian teaching that might help
open the door to forgiveness — a teaching that concerns not the
status of the victim, but the status of the wrongdoer. According to
Christianity, we are supposed to see the wrongdoer, as we are sup-
posed to see each person, as a child of God, created in His image,
and thus as ultimately precious. This vision is beautifully expressed
by the writer William Trevor in his novel Felicia’s Journey. He
speaks with compassion and forgiveness even of the serial killer
who is a central character of that novel and writes of him: “Lost
within a man who murdered, there was a soul like any other soul,
purity itself it surely once had been.”?® Viewing the wrongdoer in
this way — seeing in him the innocent child he once was — should
make it difficult to hate him with the kind of abandon that would
make forgiveness of him utterly impossible.

Third and finally, Christianity teaches that the universe is — for
all its evil and hardship — ultimately benign, created and sustained
by a loving God, and to be met with hope rather than despair. On
this view, the world may be falling, but — as Rilke wrote — “there
is One who holds this falling/with infinite softness in his hands.”?’

If I could embrace such a view of the universe and our place in it
— a view for which there is surely no proof, requiring a faith that is
properly called religious — then perhaps I would not so easily
think that the struggle against evil — even evil done to me — is my
task alone, all up to me.?® If I think that I alone can and must
make things right — including making sure that the people I have
branded as evil get exactly what is coming to them — then I take
on a kind of self-importance that makes me not only unforgiving
but dangerous — becoming the kind of person Nietzsche probably
had in mind when he warned that we should “mistrust those in
whom the urge to punish is very strong.”?® If I were capable of a

26. WiLLIAM TREVOR, FELICIA’s JOURNEY 212 (1994).

27. RAINER MARIA RILKE, Autumn, in THE Book ofF IMaGes (Edward Snow
trans., 1991).

28. I came to see the value of this perspective when it was used by philosopher-
theologian Marilyn Adams in her critique of some of my earlier writing on forgive-
ness. See Marilyn Adams, Forgiveness: A Christian Model, 8 FAITH AND PHILOSOPHY
277-304 (1991). I have also recently come to see the wisdom in Herbert Morris’s use
of the thought of Simone Weil on these matters. See Herbert Morris & Jeffrie G.
Murphy, Exchange on Forgiveness, 7 CRiminaL JusTice Etnics 3, 22 (Summer/Fall
1988).

29. FrIEDRICH NIETZSCHE, Thus Spoke Zarathrustra, Second Part, On the Taran-
tulas, in THE PorTABLE NiETZSCHE 212 (Walter Kaufmann trans., 1970). I pursue
Nietzsche’s thoughts on punishment in somewhat greater detail in my Moral Episte-
mology, the Retributive Emotions, and the “Clumsy Moral Philosophy” of Jesus Christ,
in THE Passions oF Law 149 (Susan Bandes ed., 1999).
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certain kind of faith, then perhaps I could relax a bit the clinched
-fist with which I try to protect myself, sustain my self respect,
avenge myself, and hold my world together all alone.

This brings to a close my brief ruminations on forgiveness —
ruminations that have, I hope, helped a bit to provide a framework
for the discussion to follow today. As much as I love my own disci-
pline of philosophy, however, I believe that it is the poets and
other literary artists who do the best job of providing a vision
around which not just our thinking but our sensibilities can be or-
ganized. And thus I shall give my last word to the poet Seamus
Heaney and simply read to you a brief excerpt from his play, The
Cure at Troy:

Human beings suffer.

They torture one another.
They get hurt and get hard.
No poem or play or song
Can fully right a wrong
Inflicted and endured.

The innocent in goals

Beat on their bars together.

A hunger-striker’s father
Stands in the graveyard dumb.
The police widow in veils
Faints at the funeral home.

History says, Don’t hope

On this side of the grave.
But then, once in a lifetime
The longed-for tidal wave

Of justice can rise up.

And hope and history rhyme.

So hope for a great sea-change
On the far side of revenge.
Believe that a further shore

Is reachable from here . . .3°

30. Seamus HEANEY, THE CURE AT TRoOY 77 (1991). This play is Heaney’s per-
forming version of Sophocles’s Philoctetes.
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FORGIVENESS AND JUSTICE*

PROFESSOR MURPHY: I was struck by something Linda
Meyer said about the way in which crime undermines basic public
trust.?! I think that is a very important insight. On the other hand,
it seems to me that it can be a matter of degree, in that I think one
of the sad commentaries on our current society is that there is not a
terribly high level of public trust. If we had a more communitarian
society, the idea that a crime undermines public trust would be an
even more powerful argument than in a society as “discom-
munitarian,” as ours increasingly is.

The example I think of is how deeply upset I get when I hear a
crime has been committed as the result of appealing to the rare and
precious human quality we think of as generosity. The kind of
crimes I am thinking of are when people pretend to be accident
victims and a generous, Good Samaritan-type person stops and
helps them, and then that person is beaten and robbed. That seems
to me to lend extra horror, over and above what was done, because
it undermines our increasingly fragile sense of community.

PROFESSOR ZIPURSKY: I have a question as well as a com-
ment. The term “forgiveness” is ambiguous and can refer to an
emotion. It can also refer to a disposition to do the opposite of
“standing on one’s rights,” as Jeff Murphy put it in his book with
regard to mercy.** It can refer to the equivalent of loan forgive-
ness, refraining from enforcing a right that you have. In this sense,
there is a certain degree of forgiveness in, one could argue, a prose-
cutor who does not go for the maximum sentence.

My question is whether there are connections between the dispo-
sition to forgive in the sense of not enforcing one’s rights to their
full power, on the one hand, and the disposition to feel forgiveness
in the way that Jeffrie Murphy and others have described it, on the
other.

* The presentations of the following panelists are presented in detail in their
respective articles or essays written in connection with this Symposium. See Jeffrie G.
Murphy, Keynote Address, Forgiveness, Reconciliation and Responding to Evil: A
Philosophical Overview, 27 ForpuaMm Urs. L.J. 1353 (2000); Susan Bandes, When
Victims Seek Closure: Forgiveness, Vengeance and the Role of Government, 27
ForpHam URrB. L.J. 1599 (2000); Linda Ross Meyer, Forgiveness and Public Trust, 27
ForpHaM Urs. L.J. 1515 (2000); Everett L. Worthington, Jr., Is There a Place for
Forgiveness in the Justice System?, 27 ForpHaM Urs. LJ. 1721 (2000). We reprint
here the discussion and questions that followed the presentations.

31. See Linda Ross Meyer, Forgiveness and Public Trust, 27 ForpHaM URs. LJ.
1515 (2000).
32. JEan HamproN & JEFFRIE MURPHY, FORGIVENESS AND MERCY (1988).
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A closely related question is, how do we want to define the vir-
tue of forgiveness: in terms of the disposition to go through the
acts of refraining from enforcing one’s rights in a variety of circum-
stances, or in terms of the disposition to feel forgiveness?

PROFESSOR BANDES: I have a number of questions, if that
counts as a response, not just about your comments, Ben, but
about a lot of what Linda said as well.

I certainly agree with Linda, for example, that a lot of these for-
giveness issues are communitarian issues,* issues of what the com-
munity is willing to forgive and what kind of vengeance the
community needs. I think that raises a host of questions that
trouble me about the individual’s standing in the criminal justice
system.

I guess I have the same question about Ben’s question, which is,
what do we mean when we say “enforcing one’s rights?” If we are
talking about criminal law — I don’t know if your question was
confined to that — the sorts of rights the prosecutor is enforcing
are not individual rights, they are community rights.

These are things I am struggling with and I don’t have any an-
swers. It seems that the real problem is in the individual’s role and
not the community role. For example, when does the victim get to
object to a prosecutor’s decision or a sentencing decision? When
Linda talks about a more expansive definition of who gets to for-
give, my question is what is the legal implication of that? What
should be the legal consequences of saying that only certain people
can forgive, when it seems that we are dealing here with a much
more collectivized notion of forgiveness?

PROFESSOR MEYER: Maybe my response will answer, or at
least partially respond to, both of those thoughts. There is a very
deep connection between giving up one’s rights, if you will, and the
forgiveness idea. I would extend it even to reconceptualizing our
understanding of punishment. If we take seriously the idea that a
wrong is a breach of trust with the community, and we take seri-
ously the idea that forgiveness is, in a sense, being willing to deal
with that offender again, punishment is no longer about just deserts
because we have acknowledged that just deserts are impossible.

Punishment then becomes a matter of atonement. Here I would
gesture toward Stephen Garvey’s recent article, Punishment as
Atonement,*® which provides a wonderful transitional view of pun-

33. See Meyer, supra note 31, at 1519-21.
34. StepHEN P. GARVEY, Punishment as Atonement, 46 UCLA L. Rev. 1801
(1999).
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ishment that says, “look at what we are doing when we are punish-
ing. We are not getting even, we are not doing vengeance, but we
are giving the opportunity to a defendant to atone for his crime so
that he can then be reconciled.”

Atonement avoids the problem that mitigating a punishment
seems unjust. Instead, the offender is doing penance, undertaking
a sacrifice, in order to demonstrate her sincerity and her desire to
move back into the community. Atonement ends up pushing to-
gether forgiveness and punishment in a way with which we are not
familiar. “Just desserts” drops out of the picture.

PROFESSOR MURPHY: In ordinary language we use the
word “forgiveness” to mean two rather different things. It is prob-
ably a good idea to try to keep those separate. The idea of simply
waiving a right does not necessarily imply that anybody has done
any wrong. That is one sense of forgiveness. The other sense of
forgiveness is forgiving a wrong.

There is a perfectly legitimate sense in which we might talk
about the legitimacy, let’s say, of forgiving third-world debt. I
would not want it tacitly to be thought that if we talk that way
somehow there is wrongdoing on the part of the third world. That
is a different sense of forgiveness, it seems to me, than forgiving a
wrong. For that reason, it is worth keeping those two concepts sep-
arate sometimes.

PROFESSOR WORTHINGTON: It is important to make a dis-
tinction between forgiveness as an intrapersonal event versus recon-
ciliation, which I define as restoration of trust after a breach in
trust. Reconciliation involves a lot of talking about the transgres-
sion and talking about forgiveness. It is a separate issue than the
experience of forgiveness. Although they are related to each other
and there is a psychological relationship, they are still different
issues.

QUESTIONS AND ANSWERS

AUDIENCE: I am interested in forgiveness as a personal trans-
formation and the degree to which the legal system can facilitate
that, engender it or encourage it. Professor Murphy talked about
the relationship between religion and forgiveness and named, I
think, three components of how religion and Christianity can en-
courage forgiveness. I want to know if he has any ideas about re-
forms or mechanisms in the law that can encourage or engender
forgiveness on the part of victims, to encourage victims to forgive
their wrongdoers?
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PROFESSOR MURPHY: The one thing I am aware of is the
victim/offender mediation family conference model in juvenile jus-
tice. An Australian philosopher and politician, named David
Moore, has written quite insightfully on this in Criminal Justice
Ethics.?®

AUDIENCE: The implicit baseline assumption here is that
there is a category of situations in which it is right to inflict human
suffering in order to achieve certain goals, such as to feel better or
get justice. I am mystified as to the basis for this. Forgiveness is
treated as this weird sort of spigot, and sometimes we turn off that
thing and take for granted that imposing human suffering is a good
thing to do. Why isn’t it the other way around, that inflicting
human suffering deliberately is a bad thing to do and that forgive-
ness is the normal thing, and possibly there are situations where,
for consequential reasons you still have to punish?

PROFESSOR MEYER: I think you are right, and I think that
one of the things that I would like to see changed is our view that
justice is what creates community and undergirds our relations with
each other. I think that justice is chancy. If you look at the statis-
tics, very few crimes get reported, very few crimes that are re-
ported get prosecuted, very few of the prosecutions result in trials,
and so forth.>® So the ultimate numbers of cases that actually get
tried and get “justice” are very few. I think it is very important to
recognize that, indeed, forgiveness is the norm and forgiveness is
what really binds us together, rather than justice.

PROFESSOR MURPHY: I guess I would slightly disagree in
that if you look at all of the philosophical writings on punishment,
all the way back to Plato, the underlying assumption has always
been that what we do to people in punishing is a bad and terrible
thing. It is to hurt people. In our system, it is essentially locking
them up in cages or killing them. If you wanted to teach some-
body, a little kid, what it means to do something terrible to some-
body and to hurt them, you could hardly give two better examples.

So it is not quite right to say that our assumption is that hurting
people is okay. I think our assumption is that hurting people is not
okay, which is why everybody has always thought that punishment

35. Davip B. MooRE, Shame, Forgiveness & Juvenile Justice, CRIMINAL JUSTICE
ETHics, Winter/Spring 1993, at 3.

36. See YALE KAMISAR ET AL., MODERN CRIMINAL PROCEDURE 14-35 (8th ed.
1994); cf. U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, NAT'L CRIME Vic-
TIMIZATION SURVEY (1999) (estimating the number of unreported serious crimes);
U.S. Dep’T oF JusTICE, FEDERAL BUREAU OF INVESTIGATION, UNIFORM CRIME RE-
PORTS (1998) (summarizing reported crimes).
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requires a justification. Why is it that it is sometimes okay to do
something that any decent person would have to admit is normally
not okay to do?

- AUDIENCE: What happens when we tout forgiveness as a vir-
tue? I like thinking of forgiveness as a virtue. But what happens to
us as human beings when we get into, as Professor Worthington
said, a place where we want to deny our unforgiveness? What hap-
pens then, for example, when you say to your child, “I am angry
and I forgive you.” How do you get into a place to really be forgiv-
ing while you are -angry?

To use your example, Professor Worthington, within twenty-four
hours of your mother’s murder, you say, “I forgive you, the of-
fender.”” Is the virtue of forgiveness present then, or are we in a
place of denying our unforgiveness and wanting to move too
quickly to the virtue?

PROFESSOR WORTHINGTON: I wish that I were such a for-
- giving person that every single thing that I ever had to deal with in
life I could just forgive like I was blessed to be able to do with the
murder. But, unfortunately, I chair the Department of Psychology
at Virginia Commonwealth University, and dealing with the faculty
has demonstrated to me that I am not always a very forgiving per-
son. I hate to admit that, and I struggle with it a lot, because I do
think forgiveness is a virtue and I do want to practice that virtue.

Some people can forgive horrendous things very quickly, and
some people have to struggle for years to forgive the smallest
things. I have become reluctant to over-generalize and to say one
always must take a lot of time to deal with forgiveness or one al-
ways should be able to forgive instantly. It is very individual within
a person as well as across different individuals.

AUDIENCE: I want to go back to Professor Zipursky’s com-
ments distinguishing between forgiveness in the sense of ceasing
anger, an emotional sense internally, versus forgiving a debt exter-
nally. Usually, when we think of what the law does, we think of it
in a coercive way; the law is the power to put someone in jail or to
order someone to pay damages, or something like that. The latter
sense of forgiveness, in terms of relinquishing a right and so on, is
something conceivably the law could do. But as to the former
sense, in terms of ceasing anger, I wonder whether there the most
that one could hope for from legal mechanisms is that they might
foster an environment that could promote internal psychological

37. See Everett L. Worthington, Jr., Is There a Place for Forgiveness in the Justice
System, 27 ForpHAaM URrs. L.J. 1721 (2000).
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transformation rather than command it in some sense, because it is
beyond the scope of command.

PROFESSOR ZIPURSKY: I am going to take one other ques-
tion and then let the panel answer.

AUDIENCE: I have a comment about the idea that we are

moving away from a communitarian model. I wonder what every-
one thinks about the idea that, through the mass media, we are
becoming more and more aware of certain crimes and they become
a crime to all of us. So, as much as I hated hearing about the O.J.
Simpson trial, it showed that people were completely enamored
with the idea of learning what was happening, and it still has not
gone away. ‘
- PROFESSOR BANDES: One way the law could do that is
through the way the law chooses what stories to tell about people.
A lot of the comments today show that the more we understand, or
try to understand, about people’s motives and backgrounds — for
example, Everett’s very moving story about his mother — the
more able we are to forgive them.

There are many ways of telling stories in the court room about
defendants, as well as victims, many choices that get made all down
the line. I suppose that greater ability to understand will often lead
to, although certainly not predictably, greater compassion and em-
pathy, but with the caveat that I think Jeff mentioned earlier, that it
is not only impossible to demand, but also impossible to measure,
the sincerity of the resulting feelings.

PROFESSOR MURPHY: Also, if we are going to take account
of victim feelings, it is important to consider the time at which we
take account of them. Professor Worthington, as Susan said, told a
story that I think we all probably found deeply moving. But my
own personal story, from which I learned an enormous amount,
provides a slightly different lesson.

I had my car stereo stolen by teenagers when it was parked at
the airport. My immediate response was, “those little sons of
bitches, I'd like to kill them. If I had them here, I would ....” My
wife said to me, “Do you hear what you sound like?” Suddenly, I
saw myself in an astoundingly unattractive way. I thought maybe I
had learned something about how the victim perspective occasion-
ally can be a quite nuts perspective. So that is probably worth
keeping in mind, too.
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FORGIVENESS IN THE CRIMINAL Law

MR. LERMAN:* Can the law make room for forgiveness? The
short answer is yes. And, is that possible from a prosecutor’s of-
fice? The answer is yes.

I believe, first, that forgiveness should be seen as flowing from
the victim (or a surrogate victim or a victim’s representative) or
from the neighborhood most affected by a particular crime. To the
extent that a prosecutor takes on the mantle of the community to
effect justice, then I as a prosecutor may engage in forgiveness.

Otherwise, I think that what I do when I engage in plea bargain-
ing, or lowering a sentence, is compassion or mercy, or rachmo-
nes,* as people ask me for in court; I often hear, “Give me a writ
of rachmones in this particular case.”

Prosecutors are the hub of the system. We control so much of
what goes on in the criminal justice system; therefore, I think we
play an absolutely vital role in advancing the notion of forgiveness
in criminal justice processes. How should we do that? We should
allow for practices that advance the possibility of forgiveness. This
is what is most helpful to victims, I believe.

There is a natural desire on the part of people to be connected
with one another. We heard from one of the earlier panelists about
the lack of trust among people. Crime contributes to that. The
current system focuses too heavily on punishment, which really
only breeds further distrust. Part of that is fueled by the media.
Willie Horton ads, for example, but there is a lot of blame to pass
around as to why we have a very vindictive and retributive system.

The desire of the people to be connected with one another con-
tinues even after a person has been harmed. Victims desire to have
some solace from the community around them. Prosecutors’ of-
fices are becoming better at providing that service to victims
through victims witness units, and there are offices that are engag-
ing social workers in offices. Des Moines is one of them.

These practices fall into the rubric of restorative justice. For a
very quick thumbnail definition of restorative justice, I would offer

38. For further comments, see David M. Lerman, Forgiveness in the Criminal Jus-
tice System: If It Belongs, Why Is It So Hard to Find?, 27 ForpHaM URs. L.J. 1663
(2000). i

39. “Rachmones” is Yiddish for “compassion.” See LEo RosTeN, THE Joys OF
YiopisH 304 (1968).
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this: it is a general framework for viewing crime and its after-
math.*® It is not any particular program.

We can compare restorative justice to the traditional system as
follows: The traditional system asks three questions: Who is the
perpetrator; what law was violated; and how do we punish that per-
son? Restorative justice asks a different set of questions: first and
foremost, what is the harm that has been caused; secondly, how do
we fix that harm; and third, who is responsible for that repair?

When you ask those questions, you end up with a very different
focus for justice seeking. You become future-oriented, which re-
quires, if done properly, turning to the people most affected by the
wrong. These people are the individual victims, or in victimless
crimes, such as prostitution or drug sales, neighborhoods.

There are practices which allow those harmed parties to partici-
pate very readily. Victim/offender conferencing is one of the most
viable practices. It goes by different terms, i.e., victim/offender rec-
onciliation or mediation, but the core idea is to bring a victim, or a
victim’s surrogate, or a neighborhood panel, together with an of-
fender in a safe setting, with a facilitator, to engage in a process.
First, you go through the facts of the case. Secondly and most im-
portantly, you discuss what the impacts on the victim and on the
offender are, finally what the restitution is, what is the repair that
can be had here?

I want to talk quickly about this in terms of the life of a prosecu-
tor. There are standards put out by the National D.A.’s Associa-
tion that talk about “doing justice.”*! I think in order to arrive at a
system where -forgiveness plays a role, we prosecutors have to
change the way we view justice. Justice is not about getting notches
in your belt. That is a hard thing. Young prosecutors go into an
office and want to be tough and to be vigilant, and often there is an
office culture that suggests that you have got to ask for tough
sentences. You do not want to be thought of as being reasonable.
You can see a lot of cultural change has to take place within many
prosecutors’ offices.

A great way to do this is for prosecutors to talk with community
members. When you talk with community members, you learn, in-
evitably, that people do not always want the ten-year sentence on a
second burglary. What they want to see is drug treatment. What

40. See John Braithwaite, Restorative Justice: Assessing Optimistic and Pessimistic
Accounts, 25 CRIME & JusT. 1 (1999); Charles W. Colson, Truth, Justice, Peace: The
Foundations of Restorative Justice, 10 Recent U. L. Rev. 1 (1998).

41. NATIONAL PROSECUTION STANDARDS (National Dist. Attorneys Ass’n 1991).
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they want to see is the offender become an active participant in
society, somebody who pays taxes. You do not get that by sending
people to prison.

There is a recent study, August 1999, by the Council of State
Governments Eastern Regional Conference, which has as one of
its questions, “Should the public provide victims the opportunity to
talk to offenders?”4? Seventy-seven percent of the public re-
sponded yes. That is huge.

Before closing, I want to talk briefly about what forgiveness
means by way of example. A couple of years ago, there was a
shooting at a high school in Kentucky. The next day, a group of
students held a big banner outside the high school: “We forgive
you, Michael.”** In my tradition, in the Jewish tradition, that could
not have happened without Michael having done something to ar-
rive at the place where there could be forgiveness. In other words,
the offender has to take some affirmative steps to warrant
forgiveness.

There is diversity in this room, there is diversity in this country,
and therefore, differing ideas on how to arrive at forgiveness. I
think defining what forgiveness must be for every individual victim
is too difficult and should not be done. But providing the opportu-
nities for meaningful discussion, which may help a victim move to-
wards forgiveness, is imperative if we are to humanize our criminal
justice system.

MR. GAY:** Two weeks ago tonight, I happened to be at a local
Catholic worker house in Des Moines, Iowa. They had asked me
to give a little presentation on restorative justice. Earlier that day,
I had looked at the mission statement for this Symposium which
asked, “Can the law make room for the virtue of forgiveness, and
should it?”

I posed those questions to the people at the Catholic worker
house. They were staff members, people from the faith commu-
nity, homeless individuals, and some other people. They did not
address the “can it, should it?” question. They said, “Why
wouldn’t it?” For them, it was unanimous. That is the business
that we ought to be about in our criminal justice community.

42. CounciL ofF STATE GOVERNMENTS EASTERN REGIONAL CONFERENCE RE-
PORT fig. 36 (Aug. 1999).

43. See Leslie Scanlon, Coping With Grief, LouisviLLE COURIER-]., at A7 (Dec. 6,
1997). )

44. For further comments, see Frederick W. Gay, Restorative Justice and the Prose-
cutor, 27 ForpHaM Urs. L.J. 1651 (2000).
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I was heartened, certainly, by those responses and got to think-
ing about groups I had met with over the years — victim groups,
offender groups, church groups, community groups . They always
respond the same way: “Why wouldn’t we do this kind of thing?”
They are not concerned about the legality. They are concerned
about saving human lives. The only time I do not get that kind of
response is when 1 talk to lawyers.

Our experience was that, back in 1990-1991, we began looking at
these questions as a result of oftentimes experiencing victims dis-
satisfied with the process. Our office, the Polk County Attorney’s
Office, represents Des Moines, Iowa, a community much smaller
than Manhattan, about 450,000 people. It is a typical prosecutor’s
office in a mid-sized, Midwestern community. Someone is prose-
cuted, found guilty, sentenced, goes to prison. Closure has not
taken place. What do we do about that?

We looked around and found a program out of Elkhart, Indiana,
called the PAC Program; they had a victim/offender reconciliation
(“VOR”) program based on restorative justice principles. We
thought that it was an isolated program but found out that it was
not, that there were programs around the United States, Canada,
Western Europe, Belgium, England, Germany, et cetera.*

We took what others had done and created a program, called
Victim/Offender Reconciliation, whereby victims of crimes meet
the offender in a very controlled, safe, mediated session. It started
out small, with minor shoplifting crimes. Today we do about 1000
to 1200 cases a year, the minor crimes — harassment, property
damage cases — and some major crimes — sexual assault cases,
burglaries, robberies, and homicides.

It was tough getting started. The judges thought, “Why would
we do this?” Now they accept it. It is part of our process. We do it
as a result of a sentencing, we do it between plea and sentencing,
and we do it post-plea in some cases.

How does the process work? As David outlined a little bit, there
is a discussion of the facts, always questions by the victim as to:
“Why me, why me? Why my house? Why my car? Why my

45. See Mark S. Umbreit & William Bradshaw, Victim Experience of Meeting
Adult vs. Juvenile Offenders: A Cross-National Comparison, 61 FED. PROBATION 33
(1997); see also, e.g., Dieter Rossner, Mediation as a Basic Element of Crime Control;
Theoretical and Empirical Comments, 3 BUFr. Crim. L. Rev. 211, 211-12 (1999) (dis-
cussing section 46(a) of the German Penal Code, which contains a provision by which
the judge and prosecutor may, at their discretion, refrain from punishment in cases
where the maximum penalty is one year in prison and Victim/Offender Reconciliation
has taken place).



2000] FORGIVENESS IN THE LAW 1377

daughter? Why my son?” Then we discuss the offender’s re-
sponse; finally, we talk about what justice should look like in this
case.

I want to talk to you about one specific case. A couple of years
ago, two young neo-Nazis in Des Moines did considerable damage
to a local synagogue.*® There was considerable public uproar and
support for the Jewish community. After a couple of weeks, the
two perpetrators were apprehended. There was a pseudo-lynch
mob mentality among the community.

The case ended up on my desk. I called the Rabbi, Ra