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1923, the U.S. Supreme Court first recognized the right of child-
rearing in Meyer v. Nebraska®®® when it struck down a statute that
made it unlawful to teach foreign languages to grade school chil-
dren.®' A few years later, the Court struck down an Oregon stat-
ute requiring public school attendance that effectively outlawed
private and home schooling in Pierce v. Society of Sisters.*®?

The concept of family autonomy has been incorporated into the
modern right to privacy, which is considered part of the First
Amendment’s “penumbra” of associational privacy.?®® These
“penumbral rights ensured that the specific rights stated in the Bill
of Rights would remain secure.”?* In Roe v. Wade, Justice Black-
mun stated that the Court has recognized that “a right of personal
privacy, or a guarantee of certain areas or zones of privacy, does
exist in the Constitution.”?®® The origin of the right of privacy
is both in property rights as well as liberty rights.?*¢ Historically,
privacy in the constitutional (as opposed to tort) sense was de-
fined not as an individual right, but rather a right belonging to
the institutions of marriage and family.>®” Eventually, privacy
developed into an individual right.>®*® The modern right to pri-
vacy was primarily cultivated by the Court in the 1960s and
1970s.2%°

Historically, the family unit enjoyed a great deal of autonomy
from the State. Family members existed in gender-based roles, and
the family as an institution maintained a great deal of privacy.*°
However, increasing public concern for women and children within
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the home has led to increased state involvement over the years.?!
Today, the State has tremendous power to intervene in the family
on behalf of a child.?®> While this power represents the State’s im-
portant interest in the safety of children, it has been criticized be-
cause zealous advocacy can often result in the witch-hunting of
parents.** In response to increased State involvement, parents
have actively pursued the right to autonomous decision-making
and freedom from State interference.?®® As a result, modern dis-
course on the family and familial obligations has centered on the
parents’ rights versus those of the State, i.e., the right to care for
children, to direct their education, and to have custody.?®> Child
advocates argue that this focus has lost sight of the child’s interest
in these very same rights, the elements that make up the parent-
child relationship.?*®

2. The Constitutional Status of the Child

Children have always held a unique status in the context of con-
stitutional rights.?®” While they are members of a family and there-
fore have some entitlement to the family autonomy that the
Supreme Court has recognized, they are not adults and therefore
retain a status that is not wholly independent.

As the law has progressed, children have been held to have cer-
tain constitutional rights. The U.S. Supreme Court has recognized
the “personhood” of children.?*® In Tinker v. Des Moines In-

291. See id. at 271.

292. In New York, section 1024 of the FCA provides.for emergency removal of a
child if the child is in “imminent danger.” See supra note 39 and accompanying text.

293. See supra part 1.B.

294. See Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977) (Powell, J.,
plurality opinion) (quoting Prince v. Massachusetts, 321 U.S. 158, 166 (1944) (empha-
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Duchesne v. Sugarman, 566 F.2d 817 (2d Cir. 1977); Stanley v. Illinois, 405 U.S. 645
(1972); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (establishing the right of par-
ents to control the upbringing and education of their children); Meyer v. Nebraska,
262 U.S. 390 (1923).

295. See supra note 294.

296. See, e.g., Melinda A. Roberts, Parent and Child in Conflict: Between Liberty
and Responsibility, 10 Notre Dame J.L. EtHics & Pus. PoL’y 485 (1996). “The
liberal model considers adults to have the right to make choices for themselves be-
cause they are both independent and rational. Lacking these distinctive characteris-
tics, children are not considered, within the liberal model, rights-bearers.” Id. at 491,

297. See Justin Witkin, A Time for Change: Reevaluating the Constitutional Status
of Minors, 47 FLa. L. Rev. 113 (1995).

298. Protectors of children’s rights have promoted a theory of human rights and
human dignity in the struggle to establish constitutional personhood for children. See
Wendy Anton Fitzgerald, Maturity, Difference, and Mystery: Children’s Perspectives
and the Law, 36 Ariz. L. REv. 11, 26 (1994). In A Time for Change: Reevaluating the
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dependent Community School District,*® the Court stated that mi-
nors are included in the constitutional concept of “person” and
that children are possess fundamental rights that the State must
respect.’® In In re Gault?*! the Court stated that “neither the
Fourteenth Amendment nor the Bill of Rights is for adults
alone.”%?

The concept of children having rights within the constitution is
well-grounded. Advocates of children’s rights often think the inad-
equacy of those rights is grounded in the failure of society to iden-
tify children as “persons” in the constitutional sense.’*> Despite
the Court’s acknowledgment of the personhood of children, a bar-
rier has remained that prevents children from participation equal
to that of their social status, ability and need. Liberalism and the
triumph of individual rights and autonomy have developed the
modern concept of parental rights in such a way as to focus child
welfare disputes on a parent-versus-state model.*** This model has

Constitutional Status of Minors, Justin Witkin presumes a liberal interpretive theory is
necessary to protect the rights of children. See Witkin, supra note 297, at 131. Witkin
embraces a “human rights theory” to understand the scope of the protections pro-
vided to children by the Constitution. See id. at 132. He advocates that “human dig-
nity mandates that the Constitution provide equal protection for the autonomy and
capacity for autonomy of all children that it provides for adults.” Id. at 135. “The
Constitution might be seen as guaranteeing that adults will ‘have a voice’ in processes
which affect their person and/or property. This guarantee should apply to children as
well.” Id. at 135, n.182 (citing Charles R. Tremper, Respect for the Human Dignity of
Minors: What the Constitution Requires, 39 SYracuse L. Rev. 1293, 1312-14 (1988)).

299. 393 U.S. 503 (1969) (recognizing children’s First Amendment rights and hold-
ing that a school could not prohibit students from wearing black armbands to protest
the Vietnam War).

300. Id. at 511.

301. 387 U.S. 1 (1967).

302. Id. at 13.

303. See Fitzgerald, supra note 298, at 26.

The liberal constitutional view of persons as autonomous individuals and the
popular view of children as anything but autonomous individuals clash irrec-
oncilably. As a result, when deciding constitutional issues involving children
the Supreme Court has inadvertently demonstrated the inadequacy of the
liberal model of personhood for children.

Id.

304. Some constitutional theorists have asserted that the liberal movement has de-
fined the individual by the individual’s relationship with the State. See id. at 23.
Under traditional liberal théory, government “should provide a framework of rights
that respects persons as free and independent selves, capable of choosing their own
values and ends.” MICHAEL SANDEL, DEMOCRACY’s DISCONTENT: AMERICA IN
SEARCH OF A PuBLIC PHILOsOPHY 4 (1996). Some authors assert that interpreting
the Constitution by reference to the liberal model leads to a constitutional system that
favors the parents’ interests as against the child’s. See Roberts, supra note 296, at 491.
Parents have fought for their liberty and privacy rights under the Fourteenth Amend-
ment, and typically the conflict was between the parents’ and the State’s perception of
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spawned a debate that alleges that liberalism leaves the child voice-
less in determinations that gravely affect the child’s status as a per-
son and as a family member.*® This critique of liberalism asserts
that while liberalism has been a successful vehicle for the triumph
of individual rights for parents, it has failed to encompass individ-
ual rights for children.>*® This dubious victory is because the em-
phasis on individuals’ rights and autonomy has focused family law
debates on parents’ rights versus the State.>*”” The child has legiti-
mate and enforceable rights to liberty and due process, which indi-
cate that she deserves representation when a court makes a
custodial determination.>*® However, it is presumed that either the
State or her parent has her best interests accurately identified and
adequately represented.? »

Proponents of children’s rights assert that it is no wonder that
children have a level of participation that is unequal to that of their
status, ability and needs.*’® They claim that the constitutional im-
balance between the rights of parents and the rights of children is
the result of a liberal theory of constitutional interpretation.®"
Under liberal political theory, the prevailing political philosophy of
the time, the government “should provide a framework of rights
that respects persons as free and independent selves, capable of
choosing their own values and ends.”*!? The State is to remain
neutral on the subject of what is “the good life” in order to respect

the child’s best interest. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972) (holding
the state’s interest in universal education is subject to a balancing test when it in-
fringes on fundamental rights — here the right of parents to handle the religious up-
bringing of their children, after Amish parents refused to send their children to public
school in violation of state law); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (es-
tablishing the right of parents to control the upbringing and education of their chil-
dren); Meyer v. Nebraska, 262 U.S. 390 (1923) (upholding parents’ rights to
determine their children’s education). In this way, the liberal model, which focuses
on the parent as an individual, has focused the family matter disputes on a parent-
versus-state model. See Sandel, supra note 304.

305. See Fitzgerald, supra note 298.

306. See id.

307. See supra note 286.

308. See supra notes 279-282 and accompanying text.

309. Melinda Roberts asserts that “cases in which children have been taken to have
constitutional rights are cases in which the parents’ and child’s interests typically coin-
cide.” Roberts, supra note 296, at 492 (citing Brown v. Board of Educ., 347 U.S. 483
(1954)). David Fisher asserts that part of the reason for this development is the pre-
sumption that parents act in the best interests of their children, a presumption that
has been upheld by the Court even in cases involving abuse and neglect. See Fisher,
supra note 284, at 412. .

310. See Fitzgerald, supra note 298, at 23.

311. See id.

312. Sandel, supra note 304, at 4.
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the individual rights of persons.?'* The liberal movement has de-
fined the individual by the individual’s relationship with the
State.?!* Proponents of this interpretation advocate the notion of
the State respecting the autonomous individual’s choices and deci-
sion-making.>'®* The republic’s role in enforcing liberty is predomi-
nantly procedural; it is charged with ensuring the dignity and
autonomy of individuals.*¢ The individual, as an “unencumbered
self,”*'” is free to make decisions without State intervention. The
State may only interfere with autonomy to the degree that it is nec-
essary in order to preserve the autonomy of others.>®

3. The Child’s Constitutional Rights within the Family

The constitutionally protected liberty interest in the parent-child
relationship extends to the child as well as the parent. It is “the
right of the family to remain together without the coercive interfer-
ence of the awesome power of the state.”*'® A child has a liberty
interest in remaining with a parent. It has been decided that the
forcible removal of a child from parents constitutes seizure subject
to the Fourth Amendment requirements.*?* While removing a par-
ent from a child may not restrict the child’s liberty interest in her
freedom, it does restrict the child’s liberty interest in remaining
with her family. In Quillion v. Walcot**' the Court stated: “We

313. See id. at 92.

314. See Fitzgerald, supra, note 298, at 24.

315. See id. at 23.

316. See id.

317. Sandel criticizes the liberal model because it promotes the notion of the unen-
cumbered self, and ignores the individual’s responsibilities as a member of a commu-
nity. He promotes a civic republicanism that focuses more on membership,
participation and contribution, rather than on insulation. He proposes that “[t]he
public philosophy by which we live cannot secure the liberty it promises, because it
cannot inspire the sense of community and civic engagement that liberty requires.”
Sandel, supra note 304, at 6.

318. See Fitzgerald, supra note 298, at 24.

319. Robison v. Via, 821 F.2d 913, 920 (2d Cir. 1987) (quoting Duchesne v.
Sugarman, 566 F.2d 817, 825 (2d Cir. 1977)). Other circuit courts agree that a “child’s
interest in her relationship with a parent is sufficiently weighty by itself to constitute a
cognizable liberty interest.” Curnow v. Ridgecrest Police, 952 F.2d 321, 325 (9th Cir.
1991) (quoting Smith v. City of Fontana, 818 F.2d 1411, 1419 (9th Cir. 1987)). “The
integrity of the parent-child relationship is harmed by depriving children of adult care

320. See Soldal v. Cook County, 506 U.S. 56 (1992); U.S. Const. amend. IV (“The
right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirmation, and particularly describ-
ing the place to be searched, and the persons or things to be seized.”).

321. 434 U.S. 246, 255 (1978).
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have recognized on numerous occasions that the relationship be-
tween parent and child is constitutionally protected.”*??

However, the constitutional status of the child within the family
is not considered wholly secure by some child advocates.**® There
is concern that especially within the acute situation where the
State’s over-protective inclination aims to remove a child from her
parent, the parent’s rights are balanced with the State’s interest,
and this balance neglects the child’s own rights and interest.*>* This
view can be critiqued in that it is not a comprehensive approach to
the family’s right to privacy and ‘autonomy because it fails to ac-
knowledge the child as a central bearer of those rights.>® It is ar-
gued that when a court sides with a parent or with the State, it is
justified by the assertion that the prevailing party’s interest in the
child represents the best interest of the child herself, but that the
child’s interest is rarely represented in and of itself.326

The debate over criminalizing child welfare in New York City
has involved various articulations of the core problem, and pro-
positions for the most appropriate solution.

III. CrRIMINALIZING CHILD WELFARE DOES NOT ADEQUATELY
ProrEcT THE RiGcHTS OF CHILDREN AND FAMILIES

A. Identifying the Problem with Criminalization

Child neglect is a severe societal ailment. While it is different
from child abuse, it is no less harmful and may have more long-
term effects.®*” The evolution of the child protective system signi-
fies that society will not tolerate child neglect.*?® This development
also signifies that the family and the child are unique and that a
unique approach and a specialized system are necessary to deal
with problems.®” This specialized system is necessary because
traditional criminal justice does not address the problem of pre-
serving families and does not take into account the best interest of

322. Id.

323. See Fitzgerald, supra note 298, at 17, 22-23.

324. See id.

325. See id.

326. See Roberts, supra note 296, at 492 n.16 (citing Brown v. Board of Educ., 347
U.S. 483 (1954)) (asserting that “cases in which children have been taken to have
constitutional rights are cases in which the parents’ and child’s interests typically
coincide.”).

327. See supra Part ILA.

328. See supra Part LA.

329. See supra Part I1.B. for an overview of family court.



1092 FORDHAM URBAN LAW JOURNAL [Vol. XXVII

the child. The child protective system and the family court as gov-
erned by the FCA are specifically designed for this consideration.

Opponents of the criminalization trend argue that the police
have no role in child welfare.3*® However, because neglect is a
crime under the child endangerment statute, and because the prob-
lem of neglect affects all of society — as do most crimes — law en-
forcement must play a role. Society cannot demand public
attention to child welfare and then exclude law enforcement. In
addition, while many of the arrests made are truly erring on the
side of caution, many others are justified.>*' Even in home alone
cases, there is a broad range of benign circumstances leading up to
this neglect. Some unfortunate parents, on account of a lack of
daycare resources, have merely left children in the care of an older
sibling or alone briefly for a trip to the market. Here, poverty is
often the primary cause of the “neglectful” actions, and poverty
should not indiscriminately be mistook for neglect.*** Other egre-
gious circumstances have uncovered parents’ blatant disregard for
their children’s well-being.3** It would be inappropriate to lump
these cases together.

From 1990 to 1998, the number of arrests where the primary
charge was “endangering the welfare of a child” has more than
tripled.®** It is important to identify the significance of this in-
crease. Does it mean that there is more neglect and therefore
more arrests? Answering this question requires a look at the
number of abuse/neglect reports that came into the child protective
system. From 1990 to 1998, the number of these reports has in-

330. See supra Part I1.B.

331. The arrests are often justified in that the parents have left the child in a dan-
gerous situation. See, e.g., Associated Press, Teen Mother Arrested After Leaving In-
fants Alone, Burr. NEws, Dec. 22, 1997, at 6A (describing how a teenager in Harlem
was arrested for leaving one-year-old and two-year-old alone with food smoldering on
stove while she went out partying all night).

332. New York Social Services Law acknowledges poverty as a factor that may re-
sult in conditions that are symptomatic of, and therefore mistaken to be, neglect. See
N.Y. Soc. SErv. Law § 131[3] (McKinney 1999) (“As far as possible, families shall be
kept together, they shall not be separated for reasons of poverty alone, and they shail
be provided services to maintain and strengthen family life.”).

333. For example, in 1997 a Russian couple were arrested for endangering the wel-
fare of a child when they left their four-year-old daughter home alone all night while
they were out partying in an upscale Manhattan club. See Barbara Ross et al., Party
Parents Busted for Leaving Girl, N.Y. DaiLy NEws, Apr. 5, 1997, at 4.

334. See app. infra, tbl.5. In 1990, the number of arrests was 303, whereas in 1998, it
was 1111,
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creased only slightly.>**> In addition, while the number of reports
coming into the State Central Registry has increased slightly, the
number of Article 10 petitions filed has actually gone down
substantially.??¢

Overall, these numbers seem to indicate that it is not that there
is more neglect, it is that the police are making more arrests. While
it is exactly this “trend” that has concerned some child and family
advocates, the increase in arrests may not be as alarming as is
feared. That is because the number of arrests is still minute com-
pared to the number of reports — founded or unfounded. The 1111
arrests in 1998 represent only 1.9% of the 57,842 reports that year
and 1.01% of the 11,000 petitions filed.**” Therefore, even if the
police are arresting more neglectful parents, they are still only
reaching a fraction of the problem.

The real concern with this “trend” emerges when one looks at
the arrest statistics in and of themselves and asks whether this new
police policy is appropriate and effective. Its appropriateness is a
policy question, but whether it is effective is best determined by
looking at the dispositions of the arrests. Among the arrests for
which disposition information is available, the rate of dismissal is
extremely high.**® Of the cases that are prosecuted, the over-
whelming majority plead out and never go to trial.** On average,
only two to three people a year (of the reported dispositions) go to
trial and get a verdict.**® It is hard to determine what increasing
arrests accomplish because few offenders serve any time or even
receive probation or fines.?#!

The real problem with the recent trend of arresting parents and
prosecuting them for acts of neglect is that the criminal justice sys-
tem is not equipped to deal with families in the way in which soci-
ety decided families should be dealt when it created the child
protection system. The criminal justice system can only help vic-
tims and society by keeping perpetrators away from their victims
and possibly away from society. However, this policy conflicts with

33S. See app. infra, tbl.1. In 1990, the number of reports was 55,158, whereas in
1998, it was 57,842.

336. See app. infra, tbl.4. In 1990, 21,719 Article 10 petitions were filed. In 1997,
the number was 11,154 (based on this number the projected figures for 1998 are
11,000).

337. See app. infra, tbls.3-5.

338. See app. infra, tbl.5.

339. See id.

340. See id.

341. See id.
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the priority that society has given to the preservation of families.?*?
The goals of family preservation and the child’s best interests dic-
tate that the most effective means of addressing child protection
must involve more than simply punishment and protection.
Families are too complicated to fit into the rigid two-party sys-
tem of criminal justice prosecutions. Where an act of neglect has
taken place, the three parties involved, the parent, the child and
the State, may have different goals. Often the parent’s goal is to be
reunited unconditionally with the child. Likewise, the State’s goal
may be to keep the child from the parent, thereby ensuring her
safety and reducing state liability. The child, however, has interests
that may intersect with both those of the parent and the State, but
are not completely represented by either. Where the parent has
been neglectful by failing to properly supervise or by being unable
to fully provide for the child due to poverty, such non-violent be-
havior may not justify placing the child in foster care. In New York
City, ACS has the ability to provide multiple services to the family,
short of foster care placement of the child, to help the parent rem-
edy the neglectful behavior.?** The child may wish to remain with
her parent. However, she would not want this reunion to be un-
conditional, which would relegate her to the powerless position of
Joshua DeShaney.*** She may want a reunion conditioned on her
parent’s compliance with State-offered parenting services, and ef-
fective supervision of that compliance by child protective workers.
Under the Fourteenth Amendment, parents have been accorded
various liberty and privacy rights with respect to the custody and
care of their children.?* In the cases that gave rise to these rights,
there was typically a conflict between the parent’s and the State’s
perception of the child’s best interest, and the matter was litigated

342. See supra Part 1.C.

343. See supra note 145.

344. DeShaney v. Winnebago County Dep’t of Soc. Servs., 489 U.S. 189 (1989).
Joshua DeShaney was a four-year-old boy who was left profoundly retarded after
several beatings by his father. Social Services had become involved with the family
after Joshua’s physician notified them of suspected abuse. See id. at 192. He was
temporarily removed, but returned on the condition that his father comply with the
agency’s proffered services. See id. Social Services failed to take action, despite the
fact that while Joshua was under their supervision the caseworker noticed unusual
bruises, the father failed to comply with services and Joshua went to the emergency
room twice with injuries. See id. at 192-93. The Court held that the due process
clause conferred no affirmative right to governmental aid, even where such aid may
be necessary to secure a life, liberty or property interest, of which the government
itself may not deprive the individual. See id. at 196.

345. See, e.g., Wisconsin v. Yoder, 406 U.S. 205 (1972); Pierce v. Society of Sisters,
268 U.S. 510 (1925); Meyer v. Nebraska, 262 U.S. 390 (1923).
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focusing on those two positions. Little consideration was given to
whether the parents accurately represented the child’s actual best
interest, or merely asserted their own interest.**® The result is that
the focus on the rights of parents, and parents’ interest in the child
versus the State’s interest in the child, has left the child powerless
as a rights-bearer. Children’s rights are generally thought to be
represented insofar as they align with either the interest of the
State or the interest of the parents.*’

The conflicting goals of parents, children and the State are not
well accommodated in criminal court. The child has no advocate in
the criminal court proceedings because victims are never indepen-
dently represented in criminal prosecutions, and the prosecutor is
not obligated to abide by the victim’s requests. Without represen-
tation, the court lacks input on what is in the child’s best interests
when making a ruling.

In child endangerment cases, the criminal court makes determi-
nations that inevitably affect the custodial status of the child. Be-
cause the child’s fundamental rights of due process and liberty are
affected, the question becomes to what extent does the child have a
right to remain with her parent.**® If that right is limited, then per-

346. Pierce and Meyer were decided without reference to the interests of the child,
reinforcing the concept of children as property. In Meyer, the Court’s decision that
the state could not forbid the teaching of foreign languages in public schools centered
on the Court’s assertion that such a law would infringe upon the liberty rights of
parents and teachers. The child’s interest in an education that included foreign lan-
guage instruction was not discussed. See Meyer, 262 U.S. 390. In Pierce, the Court
similarly limited its discussion to the liberty interests of parents and teachers. See
Pierce, 268 U.S. 510.
347. This development is often blamed on the presumption that parents act in the
best interest of their children. This presumption also has been embraced by advo-
cates for parents and family preservation. See, e.g., Fisher, supra note 284, at 399.
“Even in cases involving parental abuse and neglect, the Court has upheld the pre-
sumption that parents act in their children’s best interest. In Santovsky v. Kramer,
this presumption was expressed by requiring a heightened standard of evidence to
terminate parental rights.” Id. at 412. As deference to parents’ rights expands, courts
tend to reject children’s claims if they conflict with those of their parents. See, e.g.,
Michael H. v. Gerald D., 491 U.S. 110, 130 (1989) (“We have never had occasion to
decide whether a child has a liberty interest, symmetrical with that of her parent, in
maintaining her filial relationship. We need not do so here . . . .”). See also Fitzger-
ald, supra note 298, at 26.
The liberal constitutional view of persons as autonomous individuals and the
popular view of children as anything but autonomous individuals clash irrec-
oncilably. As a result, when deciding constitutional issues involving children
the Supreme Court has inadvertently demonstrated the inadequacy of the
liberal model of personhood for children.

Id.

348. This paper does not advocate raising the child’s status to a level equal with
that of adults. In the modern welfare state it is sound policy to acknowledge the
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haps it is acceptable that a child endangerment prosecution disre-
gards family preservation and the child’s best interest in pursuit of
retribution and deterrence. The child’s best interests may be pe-
ripherally considered when the court or the jury determines if the
State has proved beyond a reasonable doubt that the crime of en-
dangerment was committed. However, if the child’s right to the
parent-child relationship is substantial, then perhaps it dictates that
the only appropriate forum for adjudicating child neglect is one
that is free to consider the child’s best interest first and foremost,
as well as strive for family preservation when possible. This consid-
eration is simply not possible within the confines of a criminal pros-
ecution with its own burden of proof and standard for review. If
the child’s right to the parent-child relationship is fundamental, it
may demand that the child be represented in any court proceeding
that affects her custodial status. The expansion of the law guard-
ian’s role in family court matters exemplifies the importance of
representation for the child.**® However, victims are not indepen-
dently represented in criminal prosecutions.

Ultimately the question is whether the child’s right to remain
with her family is so compelling that the forum in which that right
will be best protected is the forum that should be chosen for ne-
glect adjudications. If it is, then clearly neglect belongs in family
court. Such a determination should involve weighing the child’s
liberty interest in family autonomy and unity with the state’s inter-
est in prosecuting criminally-neglectful parents. The debate
around criminalization then will turn on the constitutional implica-
tions of each policy. The child’s liberty interest is protected under
New York Social Services Law, the FCA and federal legislation
that requires that the best interests of the child be the overriding
consideration,*° and that family preservation remain a goal where
ever possible.**! In a criminal prosecution, however, such consider-
ations are absent.>? In this way, the criminal prosecution of child
neglect does not adequately represent the status that children have
achieved as rights-bearers. The state can separate a parent and

patriarchal role of the State and family in the lives of children. Instead, this paper
asserts that children have interests independent of the State and their parents and that
protection of these interests requires legal representation and some degree of auton-
omy in decision-making.

349. See supra Part 11.B.

350. See supra note 136.

351. See supra notes 155-160.

352. See supra Part 1.C.
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child without any attempt to safeguard the parent-child
relationship.

B. Why Criminalization Does Not Adequately Protect the
Rights of Children and Families

The child protection system and the family court should be used
to address the problem of neglect because under the child protec-
tion system, the child’s constitutional right to the parent-child rela-
tionship is best considered and protected.

Law enforcement should certainly play a role because child en-
dangerment is a crime. However, social workers should be in-
cluded in criminal investigations of child neglect to make sure that
the child is considered at all stages. Police and caseworkers to-
gether conduct a thorough investigation. Caseworkers often em-
ploy the assistance of police when making home visits or removing
children in order to ensure the safety of everyone involved.**?

The problem with criminalization is not that the pohce are play-
ing a more active role in child welfare. The problem is what hap-
pens after the arrest. The defendant-parent may go through a
criminal prosecution and receive some form of punishment, with-
out receiving any help to change the root of the problem. The ret-
ribution and the punishment that is achieved by a criminal
prosecution may be valuable for society, but it may have little
value to the family itself. The parent ultimately goes back to the
home and the child, still ill-equipped to remedy the neglectful be-
havior that is the root of the problem.

Opponents of criminalization assert that the police are ex-
panding the domestic violence “must arrest” policy to neglect.>>* It
is difficult to determine if this assertion is really the case. The New
York Police Department’s position is that they have always re-
sponded to child neglect the way they have in recent years.?>> This
response would indicate that the increased number of arrests is
simply due to a higher rate of neglect. However, the numbers re-
ported by child protection services do not indicate this claim.?>

353. See MARC PARENT, TURNING STONES: My Days anp NigHts WitTH CHIL-
DREN AT Risk 146 (1996) (recounting the use of police assistance in removing chil-
dren by the author, a former New York City Emergency Children’s Services
caseworker).

354. See supra note 61.

355. See supra note 169.

356. See app. infra, tbl.1 (showing that the number of reports has increased very
little in the last eight years).
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Regardless of the policy behind the arrests, the result is where the
real problem lies.

Family advocates should reject the criminalization of child wel-
fare not because it is a wholly bad option, but because there is a
better option. The child protective system and the FCA promote
family preservation and the child’s best interests, and promote so-
ciety’s goal for safe and stable families for all children. The crimi-
nal prosecution of child endangerment can achieve separation of
the victim and the offender and punishment of the offender. How-
ever, this outcome is not in the best interests of children and par-
ents because it does not provide for family preservation and
unification.

What, if anything, does criminal prosecution achieve that family
court cannot? In cases of abuse, where the harm to the child is
more immediate, prosecution under the assault statute provides an
immediate remedy. Neglect, however, poses more of a long-term
threat. Whether the neglect is a product of poor parenting skills,
poverty or other ailments, a civil remedy designed to address the
harm that has been done, and prevent harm in the future, may be
more effective in the long-term.

The New York City child protective system may not be perfect,
but it is designed to look out for the best interests of the child and
to preserve families whenever possible.

Essentially, this choice is a policy question: Who is better
equipped to handle the problem of neglect? The answer depends
on what resolution society wants for families in crisis. If family
preservation is to remain a priority, then family court proceedings
are more appropriate. If punishing the crime and preventing fur-
ther offense is more important, then criminal prosecution may be
more appropriate. This Note supports the legislative goals of fam-
ily preservation and child protection as identified in the New York
Social Services Law and the FCA, and for this reason supports the
use of family court proceedings to address child neglect, its causes
and effects.

The child has a recognizable liberty interest in the parent-child
relationship. The exclusion of the child from the criminal prosecu-
tion does not reflect the status that children have achieved as
rights-bearers in that the child has no voice and no right to self-
determination in proceedings that affect custodial status.?*” Crimi-
nal prosecution creates a chasm in the relationship between the

357. See supra Part 11.B.
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parent and child, and there are no provisions that address this
problem. It is not sufficient to presume that the child’s interest is
represented by the parent or the State because it is precisely this
presumption that was discarded when the role of the law guardian
was created in the family court system.?®

Because the criminal context is centered around a strict two
party system — parent versus the State, the child is left voiceless.
Her rights are presumed protected by either the parent or the
State, although her true interests often do not fully align with
either. The lack of protection for the child’s best interest that cur-
rently exists in a criminal prosecution seems to call for a procedural
remedy. One possibility would be for the criminal court judge to
hold an automatic hearing before an order of protection is issued.
Essentially, this goal can be achieved if defense counsel requests
the hearing. However, the standard by which to judge the criminal
charges still will fail to encompass an assessment of what is best for
the child. Thus, the child should be represented by legal counsel in
a child endangerment prosecution and the child’s best interests
should be considered before an order of protection is issued. How-
ever, to add the role of a law guardian in child endangerment cases
is implausible because victims generally have no independent rep-
resentation in criminal prosecutions. Such an expansion would set
a precedent of the victim as a party to criminal prosecutions.
While this is not the direction in which the criminal justice system
is likely to move, it would certainly help the criminal prosecution
of child neglect achieve a holistic remedy for families.

Within the constraints of the criminal justice system families are
not treated as a rights-bearing unit. Therefore, the most appropri-
ate forum for neglect adjudication is family court, where the child
is better represented, and the standard is the child’s best interests.

CONCLUSION

As child protection comes to the forefront of law-enforcement,
the legislature, judicial scrutiny and the criminal justice system
must reassess the effectiveness of the traditional two-party system
in proceedings that affect the custodial status of non-party children.
Because the child has traditionally been the victim in neglect cases,
the rights of children have been discussed and developed in the
context of asking, what rights does a child have against her parent?
That is, when is corporal punishment excessive, what constitutes

358. See id.
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neglect, to what extent can a parent control the child’s education,
medical care and so forth. This discussion, while an important one,
has neglected to encompass the question of what rights does a child
have to be with her parent? Addressing this point requires a bal-
ancing of interests — the State’s interest in protecting children, the
parents’ interest in raising their children and the child’s interest in
both safety and a parent-child relationship.

The trend in child welfare has been to err on the side of protec-
tion, often considered erring on the side of the child. While this
approach may have been appropriate to overcome a long history of
State abstinence from involvement in the family domain, it has
been under-inclusive in protecting the child’s fundamental right to
a parent-child relationship. A delicate balance must be struck be-
tween family autonomy and State intervention. This balance is
best achieved in the family court when the child’s best interest is
represented and the family is addressed as a whole. Under tradi-
tional criminal procedure, which focuses on the parent-defendant
versus the State, one of these two parties is presumed to represent
the child’s best interest. This presumption effectively precludes the
notion that the child may have an interest that is independent of
either the parent or the State. The result has left the child voice-
less, dependent on the judgment of the parent, the State or a court.
This judgment will always be under-informed without input from
the child. This Note concludes that the criminal justice system, by
focusing on the parent’s claims against the State and the State’s
interest in child protection, is inadequate in accommodating the
constitutional rights of the child to self-determination. Neglect is
more appropriately adjudicated under the FCA, which considers
the best interests of the child first and foremost, and which strives
for family preservation.
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APPENDIX

TABLE 1

ABUSE AND NEGLECT REPORTS
FY 1990-19983>°

Abuse/Neglect Reports: Total number of all reports recorded by the State Central Register
(SCR), for the Fiscal Year received.

Children: Total of all children in reports
1990 1991 1992 1993 1994 1995 1996 1997 1998 360

Abuse/Neglect
Reports 55,158 52,985 52,504 52458 49,129 47571 52,994 53,567 57,842
Children 88334 84,540 83,295 86,651 77238 75017 85432 86852 89,719
TABLE 2
MANDATED/NON-MANDATED REPORTS
CY 1990-1997°341

1990 1991 1992 1993 1994 1995 1996 1997
Total
Mandated 31,970 33,139 32,699 33,927 31,521 30,202 32,858 39,572
Total Non-

Mandated 19,746 19,210 19,728 17,026 15,348 16,356 19,185 16,559

TABLE 3
PERCENT OF INDICATED ABUSE/NEGLECT CASES BY
REPORTING SOURCE
CY 1990-1997362

Indicated Abuse/Neglect Reports: Percent of reports, determined upon
investigation to have credible evidence of abuse or neglect.

1990 1991 1992 1993 1994 1995 1996 1997
Total Mandated 501% 43.5% 34.4% 33.2% 34.8% 36.0% 40.1% 40.0%

Total Non-
Mandated 26.3% 22.5% 16.7% 16.5% 17.6% 18.1% 16.7% 17.4%

359. For the source of this data, see ADMINISTRATION FOR CHILDREN’S SERVS.,
OuTcOME AND PERFORMANCE INDICATORS (June 1998) (deriving data from State
Central Register Monthly Reports).

360. The 1998 figures are projected.

361. For the source of this data, see ADMINISTRATION FOR CHILDREN’S SERVS.,
OuTCOME AND PERFORMANCE IMDICATORS (June 1998) (deriving data from State
Central Register Monthly Reports).

362. For the source of this data, see id.
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TABLE 4

ARTICLE 10 PETITIONS FILED ANNUALLY
FY 1990-19983¢3

1990 1991 1992 1993 1994 1995 1996 1997 1998 364
Article 10
Petitions
Filed 21,719 16,200 12,837 10,798 9,646 8,554 9,381 11,154 11,000

TABLE 5

STATE OF NEW YORK — Division oF CRIMINAL
JUSTICE SERVICES
OJSA/BUREAU OF STATISTICAL SERVICES

ARRESTS FOR ENDANGERING WELFARE OF A CHILD
(rr. 260.10)
NEw York City3®>

ARREST YEAR 1990 1991 1992 1993 1994 1995 1996 1997 1998
TOTAL ARRESTS 303 335 419 424 486 644 872 1052 1111
UNREPORTED DISPOSITIONS 26 30 32 27 51 67 80 204 492
% OF ARRESTS 8.6% 9.0% 7.6% 64% 99% 104% 92% 19.4% 44.3%
NOT PROSECUTED 17 14 42 29 51 63 59 66 !
PROSECUTED 260 291 345 368 387 514 733 782 548
CONVICTED 108 120 142 172 192 195 308 272 283
—FPLEA 105 117 134 171 192 189 299 271 282
—VERDICT 1 1 5 0 0 4 6 0 1
—UNKNOWN 2 2 3 1 0 2 3 1 0
DISMISSED 148 167 197 187 187 310 420 498 250
ACQUITTED 1 0 3 5 4 1 1 3 1
OTHER DISPOSITION 3 4 3 4 4 8 4 9 14
SENTENCES TO:

PRISON 1 1 1 0 1 1 1 2 2
JAIL 9 11 26 14 21 19 31 28 26
TIME SERVED 17 6 7 7 6 9 9 7 14
JAIL + PROBATION 1 0 3 0 4 3 9 8 8
PROBATION 12 17 12 27 21 16 30 29 13
FINE 11 5 17 7 10 15 20 20 20
COND. DISCHARGE 55 78 73 116 127 126 202 171 189
OTHER 0 0 0 0 0 0 2 2 1
UNKNOWN 2 2 3 1 2 6 4 5 10
363. See id.

364. The 1998 figures are projected.

365. For the source of this date, see CompurerizED CriMINAL History (Jan.
1999).
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CONVICTION RATE
(% OF DISPOSED)

INCARCERATION RATE
(% OF CoNV)

% OF CONVICTION TO:

FELONIES
MISDEMEANORS
LESSER OFFENSES

39.0%

25.9%

0.9%
324%
66.7%

39.3% 36.7% 43.3% 43.8% 33.8% 38.9% 32.1% 45.7%

15.0% 26.1% 12.2% 16.7% 16.4% 16.2% 16.5% 17.7%

08% 35% 12% 05% 10% 06% 07% 07%
35.0% 37.3% 38.4% 35.9% 42.6% 33.1% 44.5% 33.9%
64.2% 59.2% 60.5% 63.5% 56.4% 66.2% 54.8% 65.4%






