








HISTORY REPEATING ITSELF

dom of association grounds in Mendelsohn v. Meese. 4 ' The Men-
delsohn court held that the Anti-Terrorism Act of 1987 may
constitutionally "put a halt to the operations of the PLO in the
United States apart from the Mission to the United Nations, 141

but does not prohibit an information office "which accepts no
money from the PLO and in no sense purports to act in any kind of
official capacity for the PLO. '142 In essence, the court's ruling in
Mendelsohn extended the constitutionally permissible control of
suspect organizations within the United States from the exclusion
powers of the McCarran-Walter Act. 143 Although Congress' reac-
tion to COINTELPRO and Operation Chaos in the early seven-
ties 144 indicated that the government could not list and scrutinize
suspicious individuals and groups, Mendelsohn allowed the govern-
ment to legislate the permissible behavior of individuals claiming
membership in designated groups. 145

With no immediate threat of terror, enlightened drafting and en-
forcement of antiterrorism legislation appeared with the Immigra-
tion and Nationality Act of 1990.146 This Act temporarily
derogated the untethered exclusionary principles of the McCarran-
Walter Act to the annals of history. 147 Congress repealed all of
those ideological grounds for exclusion, citing "actual participation
in a terrorist act' ' 148 as a guideline for exclusion based upon na-
tional security. 149 Under the Immigration and Nationality Act of
1990, mere membership in the PLO was no longer sufficient
grounds for exclusion, barring active involvement in an effort of

140. 695 F. Supp. 1474, 1476 (S.D.N.Y. 1988). Sixty-five plaintiffs brought varied
claims that the Anti-Terrorism Act of 1987 "violates their rights to receive informa-
tion and to engage in face to face dialogue." Id. at 1477. Regardless of First Amend-
ment violation allegations, the court held that the Act "may permissibly put a halt to
the operations of the PLO in the United States[,] apart from the Mission to the
United Nations . . . ." Id. at 1490.

141. Id.
142. Id.
143. 8 U.S.C. §§ 1101-1525 (1994).
144. See supra notes 122-125 and accompanying text.
145. 695 F. Supp. at 1474.
146. 8 U.S.C. § 1182(a)(3) (1994).
147. See Gary, supra note 96, at 240 ("With the repeal of the McCarran-Walter's

ideological exclusions, Congress finally refuted guilt by association as a guiding force
in United States immigration law.").

148. Id.
149. See 8 U.S.C. § 212(a)(3)(iii) (stating that an alien may be excluded for "any

activity a purpose of which is the opposition to, or the control or overthrow of, the
Government of the United States by force, violence, or unlawful means").
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political violence.150 Unfortunately, the progressive changes of the
Immigration and Nationality Act of 1990 were short-lived.' 5'

II. CURRENT TERRORISM LEGISLATION

A. The Northern Ireland Provisions in 1998

With Ireland on the verge of peace, a brief eruption of violence
in August, 1998152 set British antiterrorism legislation back onto its
old course. The Northern Ireland (Sentences) Act, 53 which passed
in July of 1998, provided for the possibility of declaring the IRA a
legal organization and freeing 402 convicted terrorists within two
years. 54 Moreover, Home Secretary Jack Straw spoke of repealing
the internment provisions of the EPA155 and allowing the exclusion
powers to lapse. 56 In the aftermath of the Omagh bombing how-
ever, the British Parliament rushed 157 to enact the TCA. 158 Work-

150. Compare 8 U.S.C. § 212(a)(3)(iii), with Anti-Terrorism Act of 1987, 22 U.S.C.
§ 5202 (differing in that only a violent, terrorist acts by the PLO would warrant prose-
cution under the Immigration and Nationality Act of 1990, while the Anti-Terrorism
Act of 1987 condemns all activity furthering the PLO's interests).

151. See discussion infra Part II.B.
152. See House of Commons Hansard Debates, Sept. 2, 1998, at col. 693, available

in <http://www.parliament.the-stationery-office.co.uk/pa/cm199798/cmhansrd/
cm980902/debindx/80902-x.htm> [hereinafter Hansard Debates] (statement of Tony
Blair) (indicating that a 200 to 300 pound car bomb exploded on Market Street in
Omagh on August 15, 1998, killing twenty-eight people and injuring over 200, the
largest death toll from any one terrorist incident in Northern Ireland).

153. Ch. 35 (1998) (Eng.).
154. See John Mullin, Bill Will Free Terrorists in Two Years, GUARDIAN (London),

June 6, 1998, at 11.
155. See British to Enact Permanent Anti-Terrorism Legislation, ASSOCIATED

PRESS, Oct. 30, 1997 ("Straw also confirmed he would abandon the controversial pol-
icy of interning terrorist suspects without trial."); see also Minister Wants Review of
Powers, IR. TIMES, Dec. 3, 1997, at 8.

156. See Home Office: Government Announces Plans for Permanent Counter Ter-
rorism Legislation, M2 PRESSWIRE, Oct. 31, 1997.

The powers to exclude are draconian.... In the light of the recent develop-
ments in Northern Ireland, I have come to the conclusion that, at the present
time, the exercise of these powers is no longer expedient to prevent acts of
terrorism in relation to each of the 12 cases in question. I have therefore
today revoked the last 12 orders.

Id.
157. The Criminal Justice (Terrorism and Conspiracy) Act pushed through the

House of Commons and the House of Lords in two days during an emergency recall
of Parliament. See George Jones, Lib-Dem Conference: Leadership Is Attacked Over
Anti-Terrorist Laws 'Passed in Panic,' DAILY TELEGRAPH (London), Sept. 24, 1998, at
16. Accusations even flew about alleging that politicians used the Queen to speed the
process: "'The Queen signed a blank bit of paper. She didn't know what the Bill
would be by the time it was finished. To allow that influence to be used during debate
is comparable to Charles II entering the House of Commons."' Queen Was Manipu-
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ing in tandem with the newly amended and reenacted Emergency
Provisions Act, 15 9 the Criminal Justice Act presents fresh ammuni-
tion for the war against terrorism in Northern Ireland.

Parliament's 1998 amendment of the EPA moved the expiration
of the Act's temporary provisions to June 15, 1999,160 and the expi-
ration of the Act itself to August 24, 2000.161 The new EPA also
repeals all prior provisions regarding the internment of suspected
terrorists.1 62 Most importantly, however, section 5 of the 1998
Emergency Provisions Act requires that police officers "make a
code of practice" of audio recording interrogations of individuals
suspected of violating scheduled offenses. 163 Not only will this
"practice" create hard incontrovertible evidence of the content of a
suspect's statement or confession to the police, but the recording of
interrogations will yield the residual benefit of dissuading officers
from engaging in techniques that violate a suspect's civil rights. An
audio tape can retain incriminating evidence against an overzeal-
ous member of the RUC just as easily as it can against a hardened
criminal.

After years of renewing the PTA, British policymakers decided
that the time had come for permanent anti-terrorism legislation,' 64

embodied in the TCA.165 The TCA retains most of the PTA's pro-
visions,166 but without the inherent restrictions of temporary legis-
lation that require continual renewal and revision. While exclusion

lated, Claims Benn, BIRMINGHAM POST, Sept. 5, 1998, at 2 (quoting former Labour
Cabinet Minister Tony Benn).

158. Ch. 40 (1998) (Eng.).
159. Ch. 9 (1998) (Eng.).
160. The EPA set its own expiration date at June 15, 1999, and Parliament has not

yet passed a formal extension of the Act, although Northern Ireland Secretary Mo
Mowlam has stated that she intends to further extend the Act's duration. See Politics:
Mo Holds on to Anti-Terror Laws, BELFAST NEWS LETTER, May 14, 1999, at 8.

161. See ch. 9, § 1(3) (1998) (Eng.).
162. See id. sched. 2 There is no mention of section 14 of the 1989 PTA, the provi-

sion that grants authority for seven-day interrogations without charge discussed in
Part I.A.2, anywhere in the 1998 EPA. The TCA gives only cursory reference to those
provisions. See ch. 40, § 3 (1998) (Eng.).

163. See Northern Ireland (Emergency Provisions) Act, 1998, ch. 40, § 5 (Eng.); cf
Hansard Debates, supra note 152, at col. 867 (statement of Home Secretary Jack
Straw) ("There are other safeguards. Since January, there has been a mandatory re-
gime for silent video recording of all interrogations in Northern Ireland.").

164. See Home Office: Government Announces Plans for Permanent Counter Ter-
rorism Legislation, supra note 156 ("The ceasefire in Northern Ireland and the possi-
bility of achieving lasting peace there does not mean that we no longer need special
legislation to investigate, to disrupt and to counter terrorism.").

165. Ch. 40 (1998) (Eng.).
166. See discussion supra Part I.A.2.
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and internment have fallen to the cutting room floor, the police's
broad investigatory powers, a defendant's denial of the right to in-
ference-free silence and the scheduled offenses remain as strong as
ever.

167

Parliament added a disturbing new twist to these already plenary
powers by allowing into evidence the opinion testimony of police
officers.168 The TCA in part provides that "if a police officer of or
above the rank of superintendent states in oral evidence that in his
opinion the accused - belongs to an organisation which is speci-
fied, or belonged at a particular time to an organisation which was
then specified... the statement shall be admissible as evidence."' 6 9

Just as with the provisions abrogating the right to silence, 7 ° the
police opinion section of the TCA states that an individual may not
be convicted solely on the basis of such opinions,'17 1 but makes no
mention of whether a negative inference drawn from silence pro-
vides sufficient corroborating evidence to secure a conviction. The
admissibility and impact of police opinions do not decrease be-
cause of an absence of evidence to back it up.1 72

The TCA's standards extend from the borders of Northern Ire-
land to international "terrorist" organizations. 73 The government
may enforce the Act with equal vigor against groups based in Eng-
land that operate abroad. 74 The TCA could render illegal protest
demonstrations against the Soviet presence in Estonia, 75 as well as
support of the work of Nelson Mandela and the African National

167. See ch. 40, §§ 1-3 & scheds. 1-2 (1998) (Eng.). But see Rachel Donnelly, IRT
Home News: Ruling Could Make PTA Convictions Unsafe, IRISH TIMES, Mar. 31,
1999, at 8 ("The Lord Chief Justice, Lord Bingham, said Section 16 of the PTA under-
mined a defendant's right to be presumed innocent until proven guilty. It reversed
the burden of proof by requiring a defendant to establish that alleged terrorist items
in his or her possession were for innocent purposes.").

168. See ch. 40, sec. 1, §§ 2A(2)-(3) & sec. 2, §§ 30A(2)-(3) (1998) (Eng.).
169. Id. sec. 2, §§ 30A(2)-(3)(a).
170. See id. sec. 2, § 30A(6)(b).
171. See id. sec. 2, § 30A(3)(b).
172. See id. sec. 1, §§ 2A(2)-(3) & sec. 2, §§ 30A(2)-(3). But cf Donald Findlay,

Cut Crime, Not Corners, SCOT. ON SUNDAY, Sept. 6, 1998, at 15
Why should we accept the opinion of a policeman? The duty of the police is
to collect the evidence, not pass a judgement upon it .... Frankly, if the
police are not able or prepared to produce that evidence, it seems to me that
the mere statement is worth nothing and the innocent may be wrongly
convicted.

Id.
173. See ch. 40, §§ 5-7 (1998) (Eng.)
174. See id.
175. See Sarah Schaefer, Liberal Democrat Conference: Northern Ireland - Anti-

Terror Measures 'Shocking,' INDEP. (London), Sept. 24, 1998, at 10.
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Congress against apartheid in South Africa,176 and even the French
Resistance during World War 11.177 Although many MP's 178 voiced
concern regarding the broad international sections of the TCA, 179

it still passed the House of Commons by a vote of 220 to 24.180

B. Antiterrorism and Effective Death Penalty Act of 1996

The AEDPA arose in the wake of the Oklahoma City bomb-
ing.181 Upon signing the AEDPA into law, President Clinton
stated, "So let us honor those who lost their lives by resolving to
hold fast against the forces of violence and division, by never al-
lowing them to shake our resolve or break our spirit, to frighten us
into sacrificing our sacred freedoms or surrendering a drop of pre-
cious American liberty."'18 2 Unfortunately, some provisions of the
AEDPA attempt to restrict terrorist activity at the expense of ex-
actly those "sacred freedoms" America holds so dear.'83

1. Specific Provisions of the AEDPA

A large portion of the AEDPA provides new tools with which
law enforcement and administrative agencies may combat terror-
ism. 184 Before many of these provisions can go into effect, the Sec-
retary of State must first designate a group as a foreign terrorist
organization. 85 On October 2, 1997, Secretary of State, Madeline

176. See Jones, supra note 157, at 16 (statement of David Howarth).
177. See id.
178. "MP" is a common British abbreviation for a member of Parliament. See T. R.

Reid, Redefining the U.K.; Scotland and Wales Elect First Local Parliaments Today,
WASH. POST, May 6, 1999, at A21.

179. See Peter Kellner, Why We May Live to Regret This Rash New Terror Law,
EVENING STANDARD (London), Sept. 3, 1998, at 4.

180. See Hansard Debates, supra note 152, at col. 930. The Republic of Ireland is
ironically moving towards its own legislation that somewhat mirrors the EPA and
TCA. See Una Bradley, Crackdown on Terror throughout Island, BELFAST TELE-

GRAPH, Aug. 20, 1999.
181. See Martin, supra note 3, at 201-02.
182. Remarks on signing the Antiterrorism and Effective Death Penalty Act of 1996,

32 WEEKLY COMP. PRES. Doc. 717 (Apr. 29, 1996).
183. See discussion infra Part II.B.2.
184. Some of these tools, beyond the scope of this discussion, include the use of

taggants in plastic explosives, greater cooperation between the CIA and FBI and in-
creased funding for law enforcement. Taking the foreign jurisdictional extensions of
the Omnibus Diplomatic Security and Anti-Terrorism Act of 1986 even further, the
AEDPA grants civil standing to the aggrieved families of terrorist victims to sue ter-
rorist-sponsoring states. AEDPA, Pub. L. No. 104-132, § 221, 110 Stat. 1214, 1241.
The AEDPA also includes a section devoted to habeas corpus reform. See id. tit. I.

185. See 8 U.S.C. 1181 (1994), amended by Pub. L. No. 302, § 219(a)(1). See gener-
ally U.S. Dep't of State: Daily Press Briefing, M2 PRESSWIRE, Oct. 9, 1997 (statement
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Albright designated thirty groups as foreign terrorist organiza-
tions.186 Surprisingly absent from the list was the IRA, and the
many other groups involved in the conflict in Northern Ireland. 187

These designations expire, unless renewed, after two years. 188

Although the courts may review and overturn designations, 8 9

some fear that this review power is illusory, and ultimately the
political tide will determine which groups end up on the adminis-
tration's hit list.190

Extending the principle of guilt by association that was aban-
doned with the Immigration and Nationality Act of 1990,'9' as well
as raising First Amendment questions of free speech and freedom
of association, 192 the AEDPA criminalizes the giving of support to

of Press Secretary Jamie Rubin) ("[A] terrorist organization targets innocent civilians
to make their political point.").

186. See Terrorist Organizations, POST-STANDARD (Syracuse), Nov. 26, 1997, at B6;
USIA: Designation of Foreign Terrorist Organizations, M2 PRESSWIRE, Oct. 9, 1997
(listing the designated organizations: Abu Nidal Organization, Abu Sayyaf Group,
Armed Islamic Group, Aum Shinrikyo, Euzkadi Ta Askatasuna, Democratic Front
for the Liberation of Palestine - Hawatmeh Faction, HAMAS, Harakat ul-Ansar,
Hizballah, Gama'a al-Islamiyya, Japanese Red Army, al-Jihad, Kach, Kahane Chai,
Khmer Rouge, Kurdistan Workers' Party, Liberation Tigers of Tamil Eelam, Manuel
Rodriquez Patriotic Front Dissidents, Mujahedin-e Khalq Organization, National Lib-
eration Army, Palestine Islamic Jihad - Shaqaqi Faction, Palestine Liberation Front -
Abu Abbas Faction, Popular Front for the Liberation of Palestine, Popular Front for
the Liberation of Palestine - General Command, Revolutionary Armed Forces of Co-
lombia, Revolutionary Organization 17 November, Revolutionary People's Libera-
tion Party/Front, Revolutionary People's Struggle, Shining Path and Tupac Amaru
Revolutionary Movement).

187. See Brian Rohan, IRA Omitted from Clinton's Terror List: Move Criticized by
Unionists, Sen. Diane Feinstein, IRISH VOICE, Oct. 21, 1997, at 7 ("'The IRA is one of
the oldest, most violent and indiscriminate of terrorist organizations in modern his-
tory .... Their omission may well be misread as an invitation to their membership to
conduct fundraising and other activities in the [United States] ..... (quoting Sen.
Diane Feinstein)).

188. See Designation of Foreign Terrorist Organizations, supra note 186.
189. See People's Mojahedin Org. v. United States, No. 97-1648, 1999 WL 420471,

at *5-6 (D.C. Cir. June 25, 1999) (holding that a court may review the Secretary of
State's determinations that an organization is foreign and engages in terrorist activity,
but not her determination that the organization's activities threaten national security).

190. See Counterterrorism Legislation Hearing Before the Subcomm. on Terrorism,
Tech., and Gov't Info.... on S. 390 and S. 735, 104th Cong. (1995) [hereinafter Cole
Testimony] ("[T]he statutory definition of 'terrorist organization' is so open-ended -
encompassing literally tens of thousands of potential organizations, and hundreds of
thousands of affiliated organizations and persons - that it effectively gives the Presi-
dent carte blanche to blacklist groups and attach criminal consequences to the
designation." (testimony of David Cole, Professor, Georgetown University Law
Center)).

191. 8 U.S.C. § 212(a)(3)(iii) (1994).
192. See discussion infra Part II.B.2.
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designated terrorist organizations. 93 Congressional leaders hoped
to weaken the strength of terrorist organizations by cutting off ac-
cess to support systems, for "terrorism is not a self-sustaining en-
terprise. It needs money and supplies to succeed."' 94 As current
legislation already prohibits fundraising and contributions to a
group's terrorist actions, 95 this ban extends to the humanitarian
activities of organizations deemed terrorist.196 Congress decided to
enact this extension of criminal liability in support of the peaceful
and legal branches of designated groups because "foreign organiza-
tions that engage in terrorist activity are so tainted by their crimi-
nal conduct that any contribution-to such an organization facilitates
that conduct.' '1 97

Immigrants' status in the United States became more tenuous
with the passing of the AEDPA. The Act provides for the exclu-
sion of foreigners and deportation of resident aliens who violate
certain criteria. 98 Foreigners affiliated with a designated terrorist
group will have a hard time gaining any kind of visa or entry into
the United States.' 99 In addition to the penal sanctions risked by
ordinary citizens associated with terrorist groups, legal resident
aliens easily could face deportation, as can those immigrants who
have engaged in certain criminal activity.20 The AEDPA has
broadened the latter category of deportable aliens by removing
some exceptions previously available to those who had committed
particular crimes,2"' and who had lived legally in the United States
for at least seven years.20 2 The logic behind this latest form of
American exclusion is that "immigrants allowed to live in the

1 193. See Antiterrorism and Effective Death Penalty Act of 1996 Pub. L. No. 104-
132, §§ 303, 321-330, 110 Stat. 1214, 1250-58.

194. Albright, supra note 7.
195. See Cole Testimony, supra note 190 (citing 18 U.S.C. § 2339A).
196. See Beall, supra note 109, at 699; Humanitarian Law Project v. Reno, 9 F.

Supp. 2d 1176, 1204-5 (C.D. Cal. 1998) (granting preliminary injunction of plaintiffs
who wish to provide humanitarian support to the Tamil Tigers and the Kurdistan
Workers' Party).

197. § 301(a)(7), 110 Stat. at 1247; see also U.S. Dep't of State: Daily Press Briefing,
supra note 185 ("[Wlhen it comes to taking down the infrastructure, our rule of rea-
son is [that] that infrastructure provides assistance to the military wing. (state-
ment of Press Secretary Jamie Rubin)).

198. See tit. IV, 110 Stat. 1258-81.
199. See Smith, supra note 120, at 269.
200. See id.
201. See id. at 271 (listing examples of deportable offenses including: "aggravated

felony, controlled substance violation, firearm offenses, and two or more crimes in-
volving moral turpitude").

202. See id.
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United States should not be committing crimes, and criminal
aliens should not even get past the border.

To facilitate the deportation process, the AEDPA established
special removal courts.0 4 In a similar vein as the Diplock courts,2°5
the removal courts' procedures eliminate due process protections,
effectively streamlining the deportation action. 0 6 The AEDPA
discards the Federal Rules of Evidence in deportation hearings,20 7

allowing the use of unlawfully obtained evidence by the govern-
ment.z°8 Invoking the questionable doctrine of national security,
Congress also allows the government to use secret evidence against
individuals in removal hearings. 0 9

While United States v. Reynolds210 permits the protection of se-
cret information, "[ilt is ... the firmly held main rule that a court
may not dispose of the merits of a case on the basis of ex parte, in
camera submissions."'211 Reynolds, however, only prevented the
discovery of secret government documents in the context of civil
claims.2 12 The Reynolds Court explained that such privilege has no
place in a criminal context because, "the Government which prose-
cutes an accused also has the duty to see that justice is done, it is
unconscionable to allow it to undertake prosecution and then in-
voke its governmental privileges to deprive the accused of anything
which might be material to his defense. 2 13 Although a deporta-
tion hearing is not a criminal prosecution, they bear a closer resem-
blance than a deportation hearing and a civil trial.2 14  The

203. Id.
204. See id. at 268-69.
205. See discussion supra Part I.A.2.
206. See infra notes 210-16 and accompanying text.
207. Pub. L. No. 104-132, § 401, 110 Stat. 1214, 1260 (amending the Immigration

and Nationality Act, 8 U.S.C. § 1534(h) (1999)).
208. See 8 U.S.C. § 1534(e)(1)(B). ("[A]n alien subject to removal under this sub-

chapter shall not be entitled to suppress evidence that the alien alleges was unlawfully
obtained ....").

209. See id. § 1534(e)(1)(A).
210. 345 U.S. 1 (1952) (holding that the head of a governmental department, in this

case the Secretary of the Air Force, may assert privilege protecting military secrets to
prevent discovery of an airplane crash report by plaintiff widows of deceased
servicemen).

211. Abourezk v. Reagan, 785 F.2d 1043, 1061 (D.C. Cir. 1986), affd, 484 U.S. 1
(1987).

212. Reynolds, 345 U.S. at 12.
213. Id.
214. Compare Reno v. American-Arab Anti-Discrimination Comm., 119 S. Ct. 936,

947 (1999) ("While the consequences of deportation may assuredly be grave, they are
not imposed as a punishment."), with id. at 950 (Ginsburg, J., concurring) ("As this
court has long recognized '[t]hat deportation is a penalty - at times a most serious
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permissible use of secret evidence creates an environment for dan-
gerous and unjust decisions, such as the situation that befell Ellen
Knauff in 1950 when the Immigration and Naturalization Service
("INS") denied her entry into the country based upon frivolous
secret evidence provided by a jilted former lover of her husband.215

While Congress "may prescribe conditions for [a lawful resident
alien's] expulsion and deportation, not even Congress may expel
him without allowing him a fair opportunity to be heard. '216 The
removal provisions of the AEDPA tread precariously near this
line.

2. Response to and Ramifications of the AEDPA

Aside from the increased police powers,217 the AEDPA raises a
number of controversial issues. Challenges to the AEDPA's fun-
draising ban on First Amendment free speech and association 218

grounds are currently pending. 219 The AEDPA gave the President
the power to condemn individuals for their affinity to the political
ideals of designated terrorist groups. 220 The AEDPA goes even

one - cannot be doubted."' (alteration in original) (quoting Bridges v. Wixon, 326
U.S. 137, 154 (1945)), and id. at 956 (Souter, J., dissenting). In his dissent, Justice
Souter voiced the concern that

The interest in avoiding selective enforcement of the criminal law... is that
prosecutorial discretion not be exercised to violate constitutionally pre-
scribed guaranties of equality or liberty. This interest applies to the like de-
gree in immigration litigation, and is not attenuated because the deportation
is not a penalty for a criminal act ....

Id. at 956 (citations omitted).
215. See Counterterrorism Legislation Hearing Before the Subcomm. on Terrorism,

Tech., and Gov't Info.... on S. 390 and S. 735, 104th Cong. (1995) (testimony of
Gregory T. Nojeim, Legislative Counsel, American Civil Liberties Union) (citing EL-
LEN KNAUFF, THE ELLEN KNAUFF STORY XV-XVi (1952)).

216. Kwong Hai Chew v. Colding, 344 U.S. 590, 597-98 (1953); see also Rafeedie v.
INS, 880 F.2d 506 (D.C. Cir. 1989) (affirming preliminary injunction against an INS
attempt to use secret information to exclude permanent resident alien); Rafeedie v.
INS, 795 F. Supp. 13 (D.D.C. 1992) (holding government's attempt to use secret evi-
dence to exclude alien unconstitutional).

217. See James Ledbetter, Press Clips: Hello Ollie!, VILLAGE VOICE, June 4, 1996,
at 22. A passage in the legislative findings of the AEDPA says, "'the President should
use all necessary means, including covert action and military force, to disrupt, disman-
tle, and destroy international infrastructure used by international terrorists, including
overseas terrorist training facilities and safe havens."' Id. (quoting AEDPA
§ 324(4)). "'What Reagan and Oliver North did illegally, any President now has the
legal authority to do."' Id. (quoting former Gov. Jerry Brown).

218. See Beall, supra note 109, at 700; Cole Testimony, supra note 190.
219. See ADL Brief Urges Court to Uphold Anti-Terrorism Act, U.S. NEWSWIRE,

Sept. 15, 1998 (indicating that Humanitarian Law Project v. Reno awaits decision on
constitutionality of fundraising ban in appeal to the Ninth Circuit Court of Appeals).

220. See discussion supra Part II.B.1.
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further to forbid individuals from providing humanitarian aid to
such groups, many of whom provide food, shelter and education to
an otherwise oppressed people. 221  Although the United States
Supreme Court has yet to directly rule on the constitutionality of
the AEDPA's fundraising provisions, the Ninth Circuit Court of
Appeals held in American-Arab Anti-Discrimination Committee v.
Reno 222 that "targeting individuals because of activities such as
fundraising is impermissible unless the government can show that
group members had the specific intent to pursue illegal group
goals.1

22 3

The deportation components of the AEDPA may remove un-
wanted aliens from American shores, but overzealous enforce-
ment2 2 4 has had unanticipated results. Many legal alien residents
have been deported for reasons unrelated to terrorism, raising
questions regarding the validity of the AEDPA. Hundreds of long-
term residents have gone abroad on vacation to be met by arresting
officers upon their return.2 5 Lorraine Paris provides one such ex-
ample: INS officials detained Ms. Paris upon her return to New
York from her honeymoon because of a late 1970's marijuana con-
viction.2 6 Additionally, once the government ejects these "crimi-

221. Compare Plaintiffs Seek Right to Aid Groups on U.S. Terror List, WASH. POST,
Mar. 20, 1998, at A22 (referring to lawsuit arguing that plaintiffs should be able to
donate food, clothing and other items to orphanages and refugee centers run by the
Tamil Tigers), and Ben Barber, Controversy Dogs People's Mojahedin: State Lists
Hill's Heroes as Terrorists, WASH. TIMES, Apr. 22, 1998, at A15 (indicating that "224
members of Congress had signed a statement urging the United States to support the
[People's Mojahedin]. . . . 'One man's terrorist is another man's freedom
fighter' "(quoting Rep. Gary L. Ackerman)), with ADL Brief Urges Court to Uphold
Anti-Terrorism Act, supra note 219 ("[G]roups like Hamas use the schools, mosques
and clubs they fund 'to recruit individuals to serve as suicide bombers,' and then pro-
vide support for their families 'once the attack has been carried out."' (quoting ADL
brief)).

222. 119 F.3d 1367 (1997), vacated, 119 S. Ct. 936 (1999) (refusing to resolve First
Amendment issue as the Illegal Immigration Reform and Immigrant Responsibility
Act deprives the court jurisdiction over claim). But see 119 S. Ct. at 948 (Ginsburg, J.,
concurring) ("[I]nterlocutory intervention in Immigration and Naturalization Service
(INS) proceedings would be in order, notwithstanding a statutory bar, if the INS acts
in bad faith, lawlessly, or in patent violation of constitutional rights.").

223. American-Arab Anti-Discrimination Comm., 119 F.3d at 1376.
224. See James Ridgeway & Jean Jean-Pierre, Crime Story: The U.S. Exports Its

Bad Boys Back to Haiti, VILLAGE VOICE, Oct. 22, 1996, at 31 ("According to the
Immigration and Naturalization Service 33,159 aliens have been deported so far this
fiscal year, up from 32,347 a year ago. 'I am very confident that we will meet and
exceed our goal of 62,000 total removals (final deportations) for this year."' (quoting
David Martin, general counsel, INS)).

225. See Antonio C. Campo, New Anti-Terrorism Law Harsh to Immigrants, FILI.
PINO REP., Aug. 8, 1996, at 20.

226. See id.

272
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nal" aliens from the United States, they return to their native
countries, bringing their problems with them. Newly deported
Haitian-born criminals have increased the size of existing zen-
glendo gangs and now risk overrunning the already unstable na-
tion.227 While it may not be a major concern of the United States if
Haiti becomes a criminal playland, American foreign policy offi-
cials would not like to see the military intervention that returned
Jean-Bertrand Aristide's administration to power go to waste.228

The broad powers and discretion granted by the AEDPA invite
inconsistent, unexpected and sometimes catastrophic effects.

Ill. NEw DAY RISING?

Governments have historically implemented a number of failed
antiterrorist policies. 229 In order to properly form legislation to
prevent terrorism, however, one must first understand the roots
and goals of terrorist action. "[T]errorist violence is aimed specifi-
cally at influencing not so much government decision makers or
leaders of governments, but civilian populations: to have a psycho-
logical effect on that audience in the hopes that they will pressure
government into either submitting or overreacting. '' 230 The United
States, paralleled by Great Britain, has consistently refused to
buckle to terrorist action, instead leaning towards the latter ex-
treme of over-legislating. It is such overreaction that undermines
the foundation of civilized society and yields the very results
sought by terrorists.231

One unfortunately typical response to terrorism focuses on elim-
inating the threat by relocating or isolating it.232 Exclusion orders
in Britain and deportation in America both attempt to remove
dangerous factors from society. This strategy can never succeed

227. Compare Ridgeway, supra note 224, at 31, with Walker, supra note 60, at 17
("After all, removal to Northern Ireland, the heartland of paramilitary activity against
the British state, seems to increase rather than decrease the opportunity for military
engagement.").

228. See Ridgeway, supra note 224, at 31 ("The gangs, swollen by recent U.S. de-
portees, are pushing the country further and further back into just the sort of chaos
the U.S. Army rescued it from . . ").

229. See Martha Crenshaw, Unintended Consequences: How Democracies Respond
to Terrorism, FLETCHER F. WORLD AFF., Fall 1997, at 153, 156.

230. Id. at 154.
231. See Tam Dalyell, Obituary: Roger Slott, INDEP. (London), Aug. 10, 1999, at 6

(stating that long-time Labour MP Roger Slott believed that "the powers in the
Emergency Provisions Act weakened the core principles on which a civilised society is
based. That in itself was of assistance to terrorists in their evil campaign [of]
violence").

232. See Crenshaw, supra note 229, at 157.
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because moving a volatile element does not defuse its destructive
power, but merely transplants it.233 Exclusion of a suspect between
states, or from a country entirely, arbitrarily deprives liberty, free
travel, access to family and nothing else.234 Further, partial action
towards individuals loosely associated with terrorist groups often
tends to tighten their binds to the organization, forcing people un-
derground and "increas[ing] recruitment into the deeply clandes-
tine armed groups, which exacerbate[s] terrorism. ' 235 By excluding
or deporting a suspected terrorist, a nation often pushes an individ-
ual out of its bed and into the arms of her devoted terrorist breth-
ren. The United States would be better advised to zealously
prosecute the people with clear and unequivocal ties to the violent
activities of a terrorist enclave.

Improving security measures in hopes of preventing terrorist
strikes produces some reasonable results in the short term. 36 The
fatal flaw with this approach remains that terrorists have increasing
access to newer and more powerful technologies to evade such se-
curity procedures. Terrorists rarely identify with individual spon-
sor-states, now instead favoring mobile, transnational structures.237

No matter what precautions a country takes, "'[tierrorists have an
inherent advantage .... They can attack anywhere, any time. And
you cannot protect everything, everywhere, all the time."' 2 38 Na-
tions can proportionally increase their fortifications in response to
each new technological breakthrough, but at what point does this
Pyrrhic war resolve anything? Right now in America, "'[t]he tech-
nology exists for imposing an Orwellian state with unprecedented
degrees of control.' 1 39 While temporarily complicating attacks
and providing some peace of mind, improving security measures
ultimately will not end terrorism, it is merely a delaying tactic.

233. Cf. Walker, supra note 60, at 17 ("[C]riminal charges are preferable if suffi-
cient evidence is available to sustain them, for imprisonment is a more effective
method of prevention.").

234. See Aolain, supra note 43, at 1384.
235. Crenshaw, supra note 229, at 157.
236. See id. at 158.
237. See Carla Anne Robbins & John J. Fialka, A Step Behind: Despite Tough

Words, Antiterrorism Effort in U.S. Is Still Flawed, WALL ST. J., July 22, 1996, at Al
("It's impossible to know where to send a Tomahawk missile to punish these guys
.... .(quoting a senior State Department official)).

238. Id. (quoting Brian Jenkins, deputy chairman, Kroll Associates).
239. Id. (quoting Brian Jenkins, deputy chairman, Kroll Associates); see also Wil-

liam Greider, The Cyberscare of '99, ROLLING STONE, Aug. 19, 1999, at 51 (exploring
the Clinton administration's fear of terrorist strikes at American utilities and eco-
nomic centers over the internet and government plans for cyber-countermeasures).



HISTORY REPEATING ITSELF

The most extreme, and obvious, response to terrorism lies with
military force. However, this approach often causes more harm as
increased terrorist casualties augment the terrorist motive for re-
venge, feeding the perception that their terrorist campaign is really
a "holy war" against unjust oppression.24 ° "The IRA admits it can-
not overthrow British rule through military might; its goal is to sim-
ply outlast the British."' 241 England has made much more progress
towards lasting peace by sitting down at a table with republican
leaders than America has by refusing to negotiate with terrorists.
Military intervention generally results in greater bloodshed on
both sides of the gun, as evidenced by the bombing of Pan Am
flight 103 in retaliation to America's raid on Libya.242

While some believe that terrorists cannot be understood nor rea-
soned with,243 the situation in Northern Ireland illuminates the
assistance a working knowledge of a movement's past can impart.
In analyzing British history and legislation, the "failure of policy
and implementation led the authors of one comprehensive study to
conclude that '[t]he [United Kingdom] is not 'above' the [Northern
Irish] problem, it is an integral part of that problem.'" 244 The re-
strictive policies implemented by the British have reinforced the
historical feelings of oppression at the core of Northern Ireland's
"Troubles" and, in so doing, magnified them. American politicians
must learn from their British counterparts. Neither reviving the
exclusionary principles of the McCarran-Walter Act, embracing the
McCarthy-ist paranoia of foreign foes, nor following the English
restrictions on due process, will end the long struggle against ter-
rorism. This rash of antiterrorist law charting the "politics of the
last atrocity" does not attack the root of terrorism. Political reality
must not define constitutional reality. The American colonists
threw off the yoke of British rule for a reason: they did not like
Britain's laws and policies.

The primary distinction between the terrorist threats to Britain
and those to America lies in the fact that Britain's problems pri-
marily come from within, while America's are primarily external.

240. See Crenshaw, supra note 229, at 159.
241. Myers, supra note 18, at 32.
242. See Crenshaw, supra note 229, at 159.
243. See Steven Emerson, Stop Aid and Comfort for Agents of Terror, WALL ST. J.,

Aug. 5, 1996, at A18 ("An effective counterterrorism policy must begin with the un-
derstanding that terrorism is the product of an extremist ideological culture, and it
can only be fought using a complete moral, political and military arsenal.").

244. Myers, supra note 18, at 61 (quoting LIAM O'DowD ET AL., NORTHERN IRE-
LAND: BETWEEN CIVIL RIGHTS AND CIVIL WAR 208 (1980)).
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The same discord lies within both countries' "enemies," however.
Opposed to the old days of isolationism, 45 the United States now
plays a hyperactive role in world affairs, yet seems reluctant to
truly immerse itself in the global environment. The recent negotia-
tions with Republican paramilitaries and Middle-Eastern funda-
mentalists have brought all concerned parties closer to resolution
than the EPA, TCA and AEDPA. True bilateral discourse engen-
ders equality and understanding, two of the United States' found-
ing virtues. The designation provisions of the AEDPA2 46 only
distance the United States further from the rest of the world and
should therefore be repealed. Police agencies pursue groups that
actively embrace violence, and there is no need then to further
blacklist any other organizations that appear threatening. The
same principles that gave birth to America must inform its ap-
proach towards legislation, encouraging a complete shedding of
traditional egoism and the genesis of an interactive, organic world-
view.

Terrorism must be recognized for what it is: just another form of
organized crime.2 1

7 Future legislation should de-emphasize indi-
vidual military action and instead reorient the American criminal
justice system towards an international scale. The State Depart-
ment must establish closer ties and stronger lines of communica-
tion with foreign states. Cooperation and coordination with
foreign law enforcement agencies can efficiently and effectively
achieve both national and international security goals.

Punishment of terrorists and individuals who support terrorist vi-
olence is laudable, but revisiting well-documented historical calam-
ities is hardly a wise decision. Disciplining the exercise of the
Constitutional rights of free speech and association and exiling in-
dividuals who hold unpopular views cannot be justified by the vain
hope that such precautions will dissuade extremist paramilitaries
from attacking the next Alfred P. Murrah building. The provisions
of the AEDPA prohibiting charitable contributions to "desig-
nated" organizations248 serve only to further alienate American

245. See supra notes 88-101 and accompanying text.
246. Pub. L. No. 104-132, § 302, 110 Stat. 1214, 1248 (1996).
247. See Albright, supra note 4, at 33 ("Terrorism is not a legitimate form of polit-

ical expression or a manifestation of religious faith. It is murder."); cf Marilyn Man-
son, Columbine: Whose Fault Is It?, ROLLING STONE, June 24, 1999, at 23, 77 ("Isn't
killing just killing, regardless if it's in Vietnam or Jonesboro, Arkansas? Why do we
justify one, just because it seems to be for the right reasons? Should there ever be a
right reason?").

248. See § 303, 110 Stat. at 1250.

276



HISTORY REPEATING ITSELF

and foreign citizens, many of whom only wish to help in what they
perceive as an honorable cause. The State Department should
never tolerate aid given to groups that wage campaigns of violence,
but lines of allegiance among charitable organizations are some-
times admittedly difficult to discern. The uncertainty involved in
such designations and the real chance of hasty or misguided certifi-
cation serve as further reasons to stop forcing government officials
from forging black and white out of a myriad shades of gray.249

The similar mutation of due process in deportation hearings fosters
further paranoia and injustice. For fear of arbitrary persecution,
law enforcement should only pursue an alleged terrorist group and
its members/benefactors after gathering evidence sufficient for sub-
stantive action, and a "conviction" should only be supported by
evidence that would stand up in court.

The AEDPA will not aid American efforts to combat interna-
tional terrorism, and should be repealed. A comprehensive re-
alignment of United States foreign policy towards international
cooperation, grass-roots reform, meaningful dialogue and effective
criminal legislation can break the cycle of fury.

CONCLUSION

America likes to think of itself as a nation founded upon princi-
ples of liberty and equality. Lest our policymakers forget, the
founding fathers disavowed British imperialism through the Decla-
ration of Independence, rejecting oppression and government in-
trusion into the lives of everyday citizens. Despite the United
States' close ties with Great Britain, there is no reason to follow in
the mistaken footsteps of British antiterrorist legislation that tram-
ples the civil rights held so dear by those who claim America as
their home, and by those who hope to partake of the rights some
politicians seem either to take for granted or to ignore. Immi-
grants of all races and creeds founded America, and the exclusion
and removal elements of the AEDPA deny the diversity and lib-
erty that built the United States. British laws dealing with North-
ern Ireland fail exactly because they do overlook this vital and
basic need of all peoples to be free from persecution and secure in
their individual sovereignty. Legislation plays an important role in
America's anti-terrorism scheme, but "[u]nless it is carefully
crafted - with an abundance of checks and balances against the

249. Some could view the economic support of certain mainstream politicians as a
threat to national security.
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possibility of overzealous enforcement - we may one day look
back and wonder whether the terrorists actually achieved their goal
of undermining American society. '25 ° The Anti-Terrorism and Ef-
fective Death Penalty Act of 1996 is not a salvation from terrorism
but a step into the past.

250. The Second Wakeup Calk Coping with Terrorism in the Nineties: Hearings on
S. 390 and S. 735 Before the Subcomm. on Terrorism, Tech. and Gov't Info., 104th
Cong. (1995) (testimony of Robert Kupperman, Senior Advisor, Center for Strategic
and International Studies).


