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FORDHAM LAW REVIEW

remedies. However, because of the peculiar history of the locality test
in admiralty, it is problematic whether this argument could be success-
fully advanced today."' Practically speaking, the differences between
the existing remedies at law and in admiralty are significant only on
such questions as the defense of contributory negligence8 2 To test the
present validity of the supremacy of the uniform general maritime law,
a sharp conflict between state and federal power would seem to be
required. Thus, assuming no change in federal law, if a state were to
enact a statute imposing absolute liability on oil polluters, it could not
be argued in its defense that such statute merely supplemented the
general maritime law and did not contradict it, therefore the statute
would fall.

1. Trespass and Negligence

The principle that every unauthorized, unintended, non-negligent entry
upon the soil of another is actionable lies behind the historic writ of
trespass quare clausum Jregit.8 The rigor of the ancient strict trespass
doctrine is scarcely to be found today, although many jurisdictions have
merely tempered it by requiring proof of extensive damage, an extra

81. The "Saving to Suitors Clause" in the Federal Judiciary Act of 1789, § 9, 1 Stat.
77, provided that the federal courts were to have exclusive original cognizance of all civil
causes of admiralty and maritime jurisdiction "saving to suitors, in all cases, the right of a
common law remedy, where the common law is competent to give it." During the period
when there was no maritime tort of oil pollution for landowners due to the locality test
(see note 53 supra) the Supreme Court formulated the doctrine of the supremacy of the
uniform federal maritime law to frustrate state action with respect to personal injuries of
maritime workers. See Chelentis v. Luckenback S.S. Co., 247 U.S. 372 (1918); Southern
Pacific Co. v. Jensen, 244 U.S. 205 (1917). By this doctrine rules of the general maritime
law could displace common law rules in actions brought under the savings to suitors clause
in common law courts and this general maritime law could not be impaired by state de-
cisional law. See Kermarec v. Compagnie General Transatlantique, 358 U.S. 625 (1959);
Garret v. Moore-McCormack Co., 317 U.S. 239 (1942). However since the 1948 extension
of admiralty jurisdiction there has been a reconsideration of the scope of the general mari-
time law to restrict it. See Wilburn Boat Co. v. Fireman's Fund Ins. Co., 348 U.S. 310
(1955) Maryland Cas. Co. v. Cushing, 347 U.S. 409 (1954); cf. Davis v. City of Jack-
sonville Beach, 251 F. Supp. 327, 1966 A.M.C. 1231 (M.D. Fla. 1965) (admiralty jurisdiction
over a surfboard).

82. With eight exceptions (Ark., Ga., Ill., Me., Miss., Nebr., S.D., and Wisc.) the state
courts continue to follow the doctrine of contributory negligence which provides a complete
defense in tort actions, whereas admiralty has always applied comparative negligence. See
Pope & Talbot Inc. v. Hawn, 346 U.S. 406 (1953); The Max Morris, 137 U.S. 1 (1890).
In mutual fault collisions in admiralty, however, the damages are divided equally. See The
Schooner Catharine v. Dickinson, 58 U.S. (16 How.) 170 (1854); cf. Paterson & Sons Ltd.
v. City of Chicago, 324 F.2d 254, 963 A.M.C. 2471 (7th Cir. 1963).

83. W. Prosser, Torts 63 (3d ed. 1964).
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hazardous activity or an intent demonstrated by a volitional act."' It has
been replaced by fault liability in England and many other jurisdic-
tions."5 Of course, the differences between trespass and case may yet
haunt the practitioner in a common law jurisdiction, but pollution
damage to beachfront, oyster beds, piers and small boats would probably
fall under the writ of trespass because of the direct invasion, whereas
resort owners and others who do not suffer a direct invasion must rely
on a remedy by the writ of case for indirect injuries which, under the
modern form, requires proof of actual damage and negligence. While
there are some authorities permitting ocean pollution claimants to
recover on a trespass theory, 6 there is no good reason for preserving this
historic remedy today. If a liability without fault is to be imposed on
polluters, let it come as a reasoned policy choice rather than as a his-
torical curiosity. Thus, it seems clear that the principal remedy for the
pollution claimant is an action for damages based on negligence, as
demonstrated by a policy-based decision of the Rhode Island Supreme
Court. 7 In that case the court, in the absence of proof of negligence,

84. Restatement (Second) of Torts § 166. See also Phillips v. Sun Oil Co, 307 N.Y. 328,
121 N.E2d 249 (1954) (no liability for pollution damage to plaintiffs well caused by leak-
age from defendant's gasoline storage tanks on adjoining lot); d. Wood v. United Airlines
Inc., 32 Misc. 2d 955, 223 N.Y.S.2d 692, aft'd, 16 App. Div. 2d 659, 226 N.Y.S.2d 1022
appeal dismissed, 11 N.Y.2d 1053, 184 N.E2d 180, 230 N.Y.S.2d 207 (1962) (no liability
for ground damage done by plane crashing after mid-air collision rendered it out of control).

85. W. Prosser, supra note 83, at 64-65.
86. Kirwin v. Mexican Petroleum Co., 267 F. 460 (D.R.I. 1920) owner of bathing

beach facility entitled to consequential damages for oil pollution of public property (lands
below the high water mark are state property in R.I.) adjoining plaintiff's land caused by
spills at defendant's refinery pier. Taylor v. Boston, Cape Code & N.Y. Canal Co, 224
Mass. 307, 112 N.. 650 (1916) (owner of oyster beds entitled to damages under general
tort law and special statute for pollution of oyster beds by deposit of excavated matter by
canal builders); Bailey v. City of New York, 38 Misc. 641, 78 N.Y.S. 210 (Sup. Ct. 1902)
(owner of oyster beds entitled to damages and injunction against city for loss of oyster
harvest due to improperly repaired sewer).

87. Rose v. Socony-Vacuum Corp., 54 R.I. 411, 173 A. 627 (1934) (plaintiff's exceptions
to 'defense overruled but plaintiff permitted to amend to allege negligence). See also the fol-
lowing cases concerning pollution of inland waters, Magnolia Petroleum Co. v. Williams,
222 M ss. 538, 76 So. 2d 365 (1954); Reinhart v. Lancaster Area Refuse Authority, 201
Pa. Super. 614, 193 A.2d 158 (1963); Ressler v. Gerlach, 189 Pa. Super. 192, 149 A.2d 158
(1959); Christy v. Hamilton, 384 S.W.2d 795 (Tex. Civ. App. 1964); Brown v. Lundell,
162 Tex. 84, 344 S.W.2d 863 (1961); General Crude Oil Co. v. Aiken, 162 Tex. 104, 344
S.W.2d 668 (1961). Contra, United Fuel Gas Co. v. Sawyer, 259 S.W.2d 466 (Ky. 1953);
Francis v. Sun Oil Co., 135 Mont. 307, 340 P.2d 824 (1959). See also Comment, Water
Pollution Control in New York, 31 Albany L. Rev. 50 (1967); Comment, Particular Prob-
lems of Water Pollution Under New York Law and Federal Laws: A Summary of the Right
of a Riparian to Pollute a Stream Under New York Common Law, 10 Buffalo L. Rev.
473 (1961); Comment, Liability of Landowner for Pollution of Percolating Water, 39
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refused to extend the trespass doctrine to pollution damage of a well and
stream by percolation of underground waters polluted by petroleum
products at the defendant's adjoining refinery.

Defendant's refinery is located at the head of Narragansett Bay, a natural waterway
for commerce. This plant is situated in the heart of a region highly developed indus-
trially. Here it prepares for use and distributes a product which has become one of
the prime necessities of modem life. It is an unavoidable incident of the growth of
population and its segregation in restricted areas that individual rights recognized in
a sparsely settled state have to be surrendered for the benefit of the community as it
develops and expands. If, in the process of refining petroleum, injury is occasioned
to those in the vicinity, not through negligence or lack of skill or the invasion of a
recognized legal right, but by contamination of percolating waters whose courses are
not known, we think that public policy justifies a determination that such harm is
damnum absque injuria.88

This requirement of proof of negligence at common law is re-enforced
by the consideration given the problem by the House of Lords in the
important 1956 case of Esso Petroleum Ltd. v. Southport Corp.89 In that
case, defendant's tanker had grounded at the River Ribble near Liver-
pool. In order to save the ship, the master jettisoned 400 tons of fuel oil
which was carried by wind and tide onto plaintiff's beach. The suit was
brought at law based on trespass, nuisance and negligence, alleging negli-
gent navigation with an unnecessary jettisoning. The court found trespass
and nuisance to be inapplicable and, in view of the finding that the
master had not been negligent in jettisoning the oil, the court relieved
the shipowner of liability in negligence. The result of this decision is that,
in England, proof of negligence is required to obtain recovery for oil
pollution damage. The trial court indicated that the plaintiffs might have
recovered under the admiralty doctrine of unseaworthiness if they had
alleged and proved that the grounding was due to a faulty steering gear
which rendered the vessel unseaworthy, thus shifting to the defendant
the heavy burden of showing that the unseaworthy condition was caused
by some "Act of God."9

Marq. L. Rev. 119 (1955); Knodell, Liability for Pollution of Surface and Undergrolind
Waters, 12 Rocky Mt. L. Inst. 33 (1967); Annot., 38 A.L.R.2d 1265 (1954); Annot., 19
A.L.R.2d 1025 (1951); Annot., 39 A.L.R. 891 (1925).

88. 54 R.I. at 416.
89. [19561 A.C. 218.
90. Id. It might be noted in passing that judgment in Queen's Bench was by Lord

Devlin who subsequently became Lord of Appeal in Ordinary and is the person to whom
the Preliminary Report of the International Subcommittee (see note 17 supra) is attributed.
One of the significant recommendations of this report is an absolute liability of ship-
owners with compulsory insurance and a limitation fund based on the deadweight tonnage
of the cargo.

[Vol. 3 7
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In establishing the elements of a negligence cause of action," the
claimant who suffers pollution damage other than by fouling may be
confronted with serious difficulties in proving the existence of legal or
proximate cause. 2 This can be best shown by examining the famous
case of The Wagon Mound. 3 Defendant's vessel negligently discharged
furnace oil while moored in Sydney Harbor. The oil spread across the
harbor to plaintiff's ship repair facility, fouled the slipways and was set
on fire by contact with hot metal from welding operations at the repair
facility; the fire then damaged plaintiff's wharf and two ships docked
there for repairs. Plaintiff sued in negligence and nuisance and recovered
judgment, principally on the authority of In re Polemis9 ' which stood
for the proposition that defendant's creation of a condition dangerous
to someone will justify imposition of liability for unforeseeable con-
sequences directly produced by the dangerous condition. The Judicial
Committee of the Privy Council used The Wagon Mound as the vehicle
for discarding Polemis and affirming the doctrine that only foreseeable
harm is recoverable in negligence, by which plaintiff would recover only
for pollution damage (minimal here) and not for the fire damage.1
Thereafter the owners of the damaged vessels sued defendant in negli-
gence and nuisance. The negligence count was dismissed in view of the
earlier holding that the fire damage was unforeseeable but the nuisance

91. Traditionally stated as: (1) duty, (2) breach, (3) cause, and (4) damages. Sec Re-
statement (Second) of Torts § 281 (1965).

92. The following discussion assumes plaintiff will be able to establish factual causation.
See e.g., Continental Oil Co. v. Hinton, 253 Miss. 233, 175 So. 2d 512 (1965) ; Sunray Mid-
Continental Oil Co. v. Tisdale, 366 P.2d 614 (Okla. 1961). A minor classic in this genre
may be the attempt to impose liability on the government under the Federal Tort Claims
Act for destruction of fish occurring after revenue agents blew up an illegal still causing
sour mash to flow into the water. Liability was denied after there was proof that sour mash
had been flowing into the stream for some time due to the ordinary operation of the still
before discovery by the federal agents. See Cauley v. United States, 242 F. Supp. 866
(E.D.N.C. 1965).

93. Overseas Tankship (U.K.) Ltd. v. The Miller S.S. Co., [1966] 3 W.L.R. 498; Over-
seas Tankship (U.K.) Ltd. v. Morts Dock & Eng'r Co., [1961] A.C. 388. See also
Dias, Trouble on Oiled Waters; Problems of The Wagon Mound (No. 2), 1967 Camb. L.J.
62; Dias, Remoteness of Liability and Legal Policy, 1962 Camb. L.J. 178.

94. In re Polemis & Furness, Withy & Co., [1921] 3 K.B. 560. A plank fell into the
hold of a ship apparently causing a spark which ignited petroleum fumes in the hold
causing eventual destruction of both ship and cargo. Since the falling of the plank would
be dangerous to cargo (crushing danger) or seamen (striking danger) the arbitrator found
for claimants since the fire damages directly flowed from the negligent act.

95. See [1961) A.C. 388, 413. The traditional citation for the foreseeability doctrine is
to Mr. Justice Cardozo's opinion in Palsgraf v. Long Island R.R., 248 N.Y. 339, 162 N.E.
99 (1928).
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count was sustained. However, on appeal, the Privy Council took a dif-
ferent view of the evidence and found that the fire damage was rea-
sonably foreseeable so that defendant would be liable in both negligence
and nuisance, following the view that plaintiff may recover where the
fact of injury is foreseeable although the exact manner of injury is not.'
Thus, in negligence, the plaintiff must prove the foreseeability of injury
whereas in cases of strict or absolute liability he need only prove the
fact and cause of injury. However, the effect of the reasonable foresee-
ability doctrine is felt even in cases of strict liability since the courts
hold that liability is confined to consequences within the extraordinary
risk giving rise to strict liabilityY

The law is even more uncertain with respect to recovery by innkeepers
and restaurant owners. It is likely that they cannot recover from the
merely negligent shipowner for loss of profits due to cancellations by
tourists who do not choose to spend their vacations at polluted beach
resorts. The legal principle is that there can be no liability for a negligent
interference with contractual rights. 8 The policy arguments behind this
are that this risk of pecuniary loss could not be foreseen by a negligent
defendant, whereas risks of property damage and physical injury might
well be foreseen9 9 and that proof of lost profits would be too specula-
tive.10 However, many courts now allow proof of lost profits in circum-

96. See also In re Kinsman Transit Co., 338 F.2d 708, 1964 A.M.C. 2503 (2d Cir. 1964);
Hughes v. Lord Advocate, [1963] A.C. 837.

97. Foster v. Preston Mill Co., 44 Wash. 2d 440, 268 P.2d 645 (1954) (defendant blaster
was held not liable for loss suffered by a mink farmer when the mother minks, frightened
by blasting operations, killed their young). See also Gronn v. Rogers Constr., Inc., 221 Ore.
226, 350 P.2d 1086 (1960).

98. Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303 (1927); Sinram v. Pennsyl-
vania R.R., 61 F.2d 767, 1932 A.M.C. 1537 (2d Cir. 1932); Taylor Imported Motors, Inc. v.

Smiley, 143 So. 2d 66 (Dist. Ct. App. Fla. 1962); Stevenson v. East Ohio Gas Co., 73
N.E.2d 200 (Ohio App. 1946); La Societ6 Anonyme De Remorquage A H6lice v. Bennetts,
[1911] 1 K.B. 243; British Indus. Plastics v. Ferguson, 160 L.T. 95 (1938); Weller & Co.
v. Foot & Mouth Disease Research Institute, r1965] 3 W.L.R. 1082 (C.A.).

99. In Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303 (1927) a major dry-dock
facility was not liable to the time charterer of a tramp steamer for damage to the ship
causing delay in returning the ship to service (i.e., go "on hire") since, "petitioner seems
to have had no notice of the charter party until the delay had begun." Id. at 307. The fact

that such a steamer is under some form of charter party would be obvious to the repairer,
but the court seems to require actual knowledge of the charterer and the terms of the
charter party, but Holmes' closing shot may well explain the opinion, "The law does not

spread its protection so far." oId. at 309. See Note, ForeseeabiIity of Third-Party Economic
Injuries-A Problem in Analysis, 20 U. Chi. L. Rev. 283 (1953).

100. Generally, fishermen may not recover for loss of prospective catches caused by
damage to the fishing boat. The Menominee, 125 F. 530 (E.D.N.Y. 1903); see R. Marsden,
The Law of Collisions at Sea 362-63 (11th ed. 1961).

[Vol. 37
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stances where it was formerly denied if the plaintiff can prove the loss
to have been proximately caused by the defendant regardless of the
speculative nature of the proof.1 "

Where the hotelkeeper is the owner of a beachfront resort which
suffers pollution damage, he will be in a stronger position, not because
of logic but because of history. He may successfully argue that a loss
from cancellations was merely consequential to the writ of trespass or
case for property damage. 10 2 However, where the hotelkeeper or
restaurant owner does not have a beachfront he will be faced with the
difficult burden of showing that the loss from cancellations was proxi-
mately caused by the grounding or collision. The scope of present laws
and conventions has been narrowly drawn to exclude reference to those
who do not suffer property damage or physical injury as the result of
pollution. There have been no proposals to change the traditional legal
rules with respect to remote and unlikely damage. Thus, the present un-
certainty as regards hotelkeepers may continue, though the scope of
any new pollution convention or statute should be broad enough to pro-
tect all those whose livelihood is dependent on the maritime environment
and should leave for future litigation the questions of remoteness and
proximate cause.

Where the pollution comes from several sources, recovery may also be
barred by the doctrine of concurrent causation. This doctrine holds that
where several polluters, acting independently, discharge pollutants into
a stream simultaneously and at different places, the claimants must sue
each polluter separately and must allege the correct proportion which
the defendant contributed to the total damage. Only if the damage is
caused by polluters acting jointly or "in concert" may they be joined in
one action. 03 This doctrine has at times been relaxed by not requiring
apportionment where the task would be impossibly difficult and the
damage can be characterized as an indivisible injury, 04 by reducing the

101. See Carbone v. Ursich, 209 F.2d 178, 1954 A.M.C. 169 (9th Cir. 1953) where fisher-
men "on lays" (i.e., shares) recovered damages for loss of prospective catch.

102. Small v. United States, 333 F.2d 702 (3d Cir. 1964).
103. Griffith v. Kerrigan, 109 Cal. App. 2d 637, 241 P.2d 296 (1952); Chipman v.

Palmer, 77 N.Y. 51 (1879); Tidal Oil Co. v. Pease, 153 Okla. 137, 5 P.2d 389 (1931);
Panther Coal Co. v. Looney, 185 Va. 758, 40 S.E.2d 298 (1946); Farley v. Crystal Coal &
Coke Co., 85 W. Va. 595, 102 S.E. 265 (1920). But cf. Cities Serv. Oil Co., v. Merritt, 332
P.2d 677 (Okla. 1958); Phillips Petroleum Co. v. Vandergriff, 190 Okla. 280, 122 P.2d 1020
(1942); Northup v. Eakes, 72 Okla. 66, 178 P. 266 (1918); Landers v. East Tex. Salt Water
Disposal Co., 151 Tea. 251, 248 S.W2d 731 (1952); Robillard v. Selah-Moxee Irrigation
Dist., 54 Wash. 2d 582, 343 P.2d 565 (1959).

104. See Landers v. East Tea. Salt Water Disposal Co., 151 Tex. 251, 248 S.V.2d 731
(1952).
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quantity and quality of proof on apportionment,'0 8 or by reversing the
burden of proof completely. 10 The concurrent causation rule resulted
from an absence of a means to enforce contribution,'10 7 which absence
may no longer exist under modern code pleading. 08

Since the existing liability requires proof of negligence, it is appro-
priate to consider the possibility of imposing strict or absolute liability
and its near relation, the doctrine of res ipsa loquitur. Strict liability can
be considered merely a device for shifting the burden of proof from the
injured plaintiff to the defendant, and, as such, it is familiar to civil law
systems of jurisprudence as well as to common law. 00 The early common
law imposed liability without fault under the writ of trespass in many

105. See Little Schuylkill Navigation, R.R. & Coal Co. v. Richards' Adm'r, 57 Pa. 142
(1868).

106. See Phillips Petroleum Co. v. Hardee, 189 F.2d 205 (5th Cir. 1951).
107. Chipman v. Palmer, 77 N.Y. 51 (1879). See also Annot., 5 A.L.R. 2d 98 (1949).
108. At common law there was no right to contribution among joint tortfeasors.

W. Prosser, supra note 83, at 273. But the common law rule has been changed in many
jurisdictions. See Note, Adjusting Losses Among Joint Tortfeasors in Vehicular Collision
Cases, 68 Yale L.J. 964 (1959), and there is now the Uniform Contribution Among Tort-
feasors Act, 9 U.L.A. 230 prepared by the Commissioners on Uniform State Laws. Ap-
parently 27 of the states allow contribution in some form. In admiralty contribution
among joint tortfeasors has always been allowed, at least in collisions. Halcyon Lines v.
Haenn Ship Ceiling & Refitting Corp., 342 U.S. 282 (1952); cf. Erie R.R. v. Erie & W.
Transp. Co., 204 U.S. 220 (1907).

109. The enigmatic language of the half-dozen articles in the Napoleonic Code on de-
lictual responsibility comes out of the same pre-industrial society as that in England which
formulated the unholy trinity of defenses to protect small shopkeepers (i.e., the defenses
of contributory negligence, assumption of risk, and the fellow servant rule). However, the
meaning of the statutory language has shifted from a defense-centered fault liability sim-
ilar to that which exists at common law to a plaintiff-centered presumption of fault. Thus
Article 1384 of the French Civil Code, C. Civ. art. 1384 (66e ed. Petits Codes Dalloz 1967),
makes the defendant responsible for the acts of things which he has in his care, accordingly
aviation disasters, automobile accidents, ship collisions, and product liability cases are within
the reach of the statutory language, the only defense being force majeure, an unforeseeable
and unavoidable break in causation. The tendency in the industrial accident law of civil law
legal systems, especially those derived from the Napoleonic Code, is for industrial accident
insurance to protect employees and a plaintiff-centered strict liability to protect non-
employees. An absolute liability not subject to the defense of force majeure applies in avia-
tion cases. See F. Lawson, Negligence in the Civil Law 43-50 (1962); H. Yntema, Civil
Law in the Modem World 68-75. (A. Yiannopoulos ed. 1965). Another vital aspect of
civil law procedure is the joinder of civil and criminal actions in cases of fault, i.e., inten-
tional or negligent torts under Article 1382 so that the finding of guilt in such a penal pro-
ceeding results simultaneously in civil damages. This proceeding is not appropriate for strict
liability under Article 1384 because it is a liability without fault and acquittal in the crim-
inal proceeding will not preclude a civil action in strict liability. In Latin American states
there may be simultaneous criminal and civil actions in cases of strict liability, thus an
action for oil pollution damage may be commenced initially as a criminal prosecution of
the master.
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situations,"!0 and, even when courts and writers were stressing the fault
nature of liability, there was liability without fault in case of ownership
of wild animals,"' fire from extra-hazardous activity,112 and enterprise
liability imposed for reasons of social policy on abnormally dangerous
activities."' Industrial societies such as the United States, the British
Commonwealth, Continental Europe, Japan and the Soviet Union, have
found it necessary at times to impose strict or absolute liability on an
enterprise (usually a new industry) because of the great risk to society
even though the industry may be socially desirable and economically
productive and even though all known precautions are observed.

In the transportation industry liability has shifted from strict liability
to fault liability and from fault liability, depending on an inference of
negligence (res ipsa loquitur), to an absolute liability. These shifts in
the nature of the liability have been affected by community acceptance,
the magnitude of the risk, and the availability of insurance. In human
terms, however, this may result in a risk allocation to those least able to
bear the loss in order to protect an expanding industry. It is open to
question whether this was ever a conscious policy consideration. Another
element of transportation industry liability is the pervasive effect of the
traditional duty of care owed to passengers by common carriers. Liability
differs depending on whether the plaintiff is a passenger, shipper or a
third party. Generally, the common carrier's liability to the passenger is,
in effect, strict liability; "I and, as to maritime shippers, as previously

110. See W. Prosser, supra note 83, at 507; Gregory, Trespass to Negligence to Absolute
Liability, 37 Va. L. Rev. 359 (1951).

Ill. W. Prosser, supra note 83, at 510.
112. Id. at 517.
113. Id. at 519-32. An example of enterprise liability in statutory form may be found in

Article 1913 of the 1932 Civil Code of the Mexican Federal District, C.Civ. Dist. y Terr.
Fed. art. 1913 (1932), "When a person makes use of mechanisms, instruments, apparatus,
or materials dangerous either in themselves, or by the speed they develop, or by their
explosive or inflammable nature, or by the energy of the electric current they conduct, or
for other analogous reasons, he is obliged to answer for the damage which he causes, even
if he does not act unlawfully, unless he shows that this damage was produced by the fault
or inexcusable negligence of the victim." F. Lawson, supra note 109, at 217.

An earlier version of such enterprise liability from the time of Lenin's New Economic
Policy is found in Article 404 of the 1922 Civil Code of the Russian S.FS.R., "Persons
and enterprises whose activity creates great danger for persons in the vicinity, such as:
railroads, streetcars, factories, sellers of inflammable materials, keepers of wild animals,
persons erecting buildings and other structures, etc., are liable for injury caused by the
source of the great danger, unless they establish that the injury was caused by force
majeure, or by the intentional act or gross negligence of the injured party." 3 J. Hazard &
I. Shapiro, The Soviet Legal System 85 (1962).

114. A common carrier for hire, by public policy in the United States, has long been
forbidden to exculpate himself from liability for negligence by contract with his passenger.

19681
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discussed, the carrier's liability depends upon contract, statute, and con-
vention. Analogous to the third-party problem now confronting the oil
tanker industry is the experience of the aviation industry with ground
damage suits. Initially, under the writ of trespass quare clausum fregit
there was strict trespass liability." 5 Early in the twentieth century the
aircraft operator was held strictly liable for ground damage under the
Restatement of Torts as well as the Uniform Aeronautics Act.110 Some
recent decisions, however, have not imposed strict liability" 7 and the
Uniform Act has been withdrawn," 8 but on the international level the
International Civil Aviation Organization has prepared an international
convention for ground damage by aircraft which provides for an absolute
liability of the aircraft owner." 9

Absolute liability might also be imposed upon oil carriers through the

Railroad Co. v. Lockwood, 84 U.S. (17 Wall.) 357 (1873). Shipowners are forbidden to
insert such clauses into a passage contract. 46 U.S.C. § 183(c) (1964). The liability of com-
mon carriers to passengers is very close to a strict liability for railroad and other forms of
surface transportation in that the passenger's action against the carrier places the burden
of proving non-liability upon the carrier in much the same manner as with res ipsa loqultur.
Passengers in private automobiles, however, often are required to prove gross negligence
or recklessness of the operator in order to recover because of guest statutes or common law
versions of the guest statute. W. Prosser, supra note 83, at 392-94. In admiralty the ship
passenger must prove negligence. See Kenward v. Admiral Peoples, 295 U.S. 649 (1935);
Moore-McCormick Lines, Inc. v. Russak, 266 F.2d 573 (9th Cir. 1959); Moore v. American
Scantic Line, Inc., 121 F.2d 767 (2d Cir. 1941). In international aviation for flights between
the United States and signatory states to the Warsaw Convention there is an absolute liabil-
ity, dependent on proof of damages, up to $75,000 (since May 16, 1966), otherwise un-
limited on proof of willful misconduct. See Lowenfeld & Mendelsohn, The United States
and the Warsaw Convention, 80 Harv. L. Rev. 497 (1967). In domestic flights and flights
to which the Warsaw Convention is inapplicable, the passenger will normally be permitted
to rely on res ipsa loquitur. Gerard v. American Airlines, Inc., 272 F.2d 35 (2d Cir. 1959) ;
Lobel v. American Airlines, Inc., 192 F.2d 217 (2d Cir. 1951); cf. Lazarus v. Eastern Air-
lines, Inc., 292 F.2d 748 (D.C. Cir. 1961).

115. Guille v. Swan, 19 Johns 381 (N.Y. 1822) (an experimental balloon).
116. Restatement of Torts § 520, comment b at 43 (1938); Uniform Aeronautics Act

§ 5, 9 U.L.A. 17 (Act withdrawn 1943); W. Prosser, supra note 83, at 530; Bohlen, Aviation
Under the Common Law, 48 Harv. L. Rev. 216 (1934). Absolute liability for ground dam-
age is imposed on the aviation industry in France by special statute, Loi du 31 mai 1924,
relative A la navigation adrienne.

117. Williams v. United States, 218 F.2d 473 (5th Cir. 1955); United States v. Kesinger,
190 F.2d 529 (10th Cir. 1951); Goodwin v. United States, 141 F. Supp. 445 (E.D.N.C.
1956); Boyd v. White, 128 Cal. App. 2d 641, 276 P.2d 92 (1954); cf. D'Anna v. United
States, 181 F.2d 335 (4th Cir. 1950); Parcell v. United States, 104 F. Supp. 110 (S.D.W.
Va. 1951). See also Void, Strict Liability for Aircraft Crashes and Forced Landings on
Ground Victims Outside of Established Landing Areas, 5 Hasting L.J. 1 (1953).

118. W. Prosser, supra note 83, at 531.
119. International Conference on Private Air Law, 5th Rome, 1952; see 2 C. Shawcross

& K. Beaumont, Air Law 157-72 (3d ed. 1967).
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theory of enterprise liability. In England enterprise liability began with
Rylands v. Fletcher120 and now attaches to the escape of inherently
dangerous substances.Y In the United States, enterprise liability has
been attached to blasting, storage of explosives, pile driving, storage of
inflammables, fumigation, refineries, and water reservoirs.' -1 An exten-
sion of the principle of absolute liability to the hazards of atomic opera-
tions has recently become effective in Europe,1' and there is a proposed
treaty to extend absolute liability to hazards from the operation of
nuclear vessels. 24 The latter treaty fixes such liability on the operator
of a nuclear ship so that, in case of collision with a conventionally
powered vessel, or even a sole fault collision caused by the conven-
tionally powered vessel, liability will rest on the nuclear entrepreneur. 1-a

To illustrate the differences between the theories of absolute liability,
strict liability, and negligence, it is helpful to consider two possible de-
fenses which might be raised by a shipowner in oil pollution cases:
collision and wind or wave action. If there is absolute liability neither
defense will suffice. If there is strict liability only such wind or wave
action as would be the result of an "Act of God" such as hurricane or
tidal wave, and only a collision for which the other colliding vessel was
solely responsible would suffice as defenses. If there is fault liability only
such wind or wave action as would be beyond ordinary human foresight

120. L.R. 1 Ex. 265 (1866), aft'd, L.R. 3 H.L. 330 (1868).

121. See Read v. Lyons & Co., [19471 A.C. 156; W. Prosser, supra note S3, at 519-23.

122. Id. at 523-32.

123. O.E.E.C. Convention on Third Party Liability in the field of Nuclear Energy, July
29, 1960. Vienna Protocol, 1963, effective Apr. 1, 1968. Among the other provisions of the
treaty is a requirement for compulsory insurance and a single forum at the place of the
incident to deal with all proceedings, a limitation on the total amount of liability of
$15,000,000, and a time bar on claims set at 10 years following the incident. See Cigoj,
International Regulation of Civil Liability for Nuclear Risk, 14 Int'l & Comp. L.Q. 809
(1965).

124. Convention on the Liability of Operators of Nuclear Ships, May 25, 1962. N. Singh,
supra note 20, at 1071. See Konz, The 1962 Brussels Convention on the Liability of Op-
erators of Nuclear Ships, 57 Am. J. Intl L. 100 (1963) and Hardy, The Liability of
Operators of Nuclear Ships, 12 Int'l & Comp. L.Q. 778 (1963). A basic element in this treaty
is the recognition that the operators of such vessels will be states with the financial re-
sources to stand behind any nuclear accident. The treaty will not be in effect until ratified
by a state licensing the operation of nuclear vessels (Art. XXIV). Neither the United
States nor the Soviet Union has ratified it yet. The limit on liability is $100,000,000 (Art.
V) and there is provision for a single forum (Art. XI) and direct action against the insurer
(Art. VII). The United States fixed the maximum limit of governmental liability for all
injuries resulting from a nuclear or atomic disaster at $500,000,000. 42 U.S.C. § 2210(d)
(1964).

125. See Hardy, supra note 124, at 781-82.
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and such collision for which the other colliding vessel was solely re-
sponsible would suffice as defenses. 2 6

2. Res Ipsa Loquitur

Res ipsa loquitur is the name given to a method of establishing plain-
tiff's case in circumstances where the plaintiff would have difficulty in
obtaining evidence because control of the sources of evidence is in the
hands of the defendant. It sets up a series of inferences which the fact
finder may accept but it does not compel a finding for the plaintiff as
would be the case with absolute liability.' 27 As a general proposition,
the plaintiff will be allowed to submit his case to the jury under res ipsa
loquitur: (a) where plaintiff's injury has been caused by an instru-
mentality within the exclusive control of the defendant; (b) where under
the circumstances the injury would not have occurred without negligence
on the part of someone in control of the instrumentality; and (c) where
the plaintiff was not contributorily negligent.12s Based upon the fact of
plaintiff's injury and the inference of defendant's negligence, the jury
may then find for the plaintiff unless the defendant can overcome the
inference of negligence by proof of an "Act of God" defense or con-
tributory negligence. A Texas case illustrates the problem in the use of
res ipsa loquitur by pollution claimants.2 9 Shortly after defendant
blasted some test holes, plaintiff's well water became polluted. Plaintiff's

126. See note 194 infra. Another question is whether a defendant shipowner can argue,
defending a strict liability arising under the General Maritime Law or the criminal statute,
that there can be no strict liability because the United States has ratified the International
Convention with its relaxed standards of fault liability, and the treaty provision takes prece-
dence over municipal law. However, the Convention is not self-executing, and the statute
enacted subsequent to United States ratification (33 U.S.C. §§ 1001-15 (1964), as amended
80 Stat. 372) specifically provides that, "Nothing in this chapter or in regulations issued
hereunder shall be construed to modify or amend the provisions of the Oil Pollution Act,
1924 . . . ." 33 U.S.C. § 1014 (1964). The 1924 statute provided that, "Sections 431-436
of this title shall be in addition to the laws existing prior to June 7, 1924, for the preserva-
tion and protection of navigable waters and shall not be construed as repealing, modifying,
or in any manner affecting the provisions of those laws." 33 U.S.C. § 437 (1964), as
amended 80 Stat. 1254.

127. See generally Jaffe, Res Ipsa Loquitur Vindicated, 1 Buffalo L. Rev. 1 (1951);
James, Proof of the Breach in Negligence Cases (Including Res Ipsa Loquitur), 37 Va. L.
Rev. 179 (1951); Annot., 97 A.L.R.2d 522 (1964). Under the ancient common law writ
of trespass the defendant had the burden of proving absence of fault. Weaver v. Ward,
80 Eng. Rep. 284 (K.B. 1616).

128. See generally Citrola v. Eastern Air Lines, Inc., 264 F.2d 815 (2d Cir. 1959) ; Escola
v. Coca Cola Bottling Co., 24 Cal. 2d 453, 150 P.2d 436 (1944) (Traynor, J., concurring
opinion); Scott v. London & St. Katherine Docks Co., 159 Eng. Rep. 665 (Ex. 1865).

129. Roskey v. Gulf Oil Corp., 387 S.W.2d 915 (Tex. Civ. App. 1965). See also American
Barge Line Co. v. Stoll Oil Ref. Co., 22 F. Supp. 894 (W.D. Ky. 1938).
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expert testified that defendant's test explosion was possibly the cause of
the pollution. The court's refusal to apply res ipsa loquitur was sustained
in view of the fact that there was no other damage concurrent with de-
fendant's blasting and no proof that the well would not have otherwise
become polluted. Res ipsa loquitur might thus be an appropriate remedy
for owners of unoccupied beachfront property, but claimants not in such
a position may not be able to persuade courts that their property could
not otherwise have become polluted, diminishing the applicability of the
remedy.

It is apparent then that both strict or absolute liability and the doc-
trine of res ipsa loquitur affect the quantity of proof required of the
plaintiff, and res ipsa loquitur may eventually disappear with other legal
fictions to be replaced by strict liability wherever industrial enterprises
are concerned.

3. Injunction

An effective remedy where oil pollution causes continuing damage is
the equitable remedy of an injunction to abate a private nuisance. 30 An
injunction would not be appropriate in the case of a single act of pollu-
tion; and an injunction together with damages for permanent destruction
of plaintiff's property would be disapproved as inconsistent. 3 ' The in-
jured plaintiff's difficulty with injunctions, of course, is the weighing
process whereby the interests of the plaintiff are compared with the
reasonableness and social utility of the defendant's conduct.132 Thus, an
injunction might not be granted against an oil refinery nor against vessels
proceeding to such refinery.133 Nevertheless, those seeking to preserve the
maritime environment cannot ignore the possibility of effective social
engineering through the injunctive process to force non-disaster polluters
to adopt corrective measures. 34

130. W. Prosser, supra note 83, at 611-23; see Taylor v. Bennett, 173 Eng. Rep. 146
(1836).

131. Spaulding v. Cameron, 127 Cal. App. 2d 698, 274 P.2d 177 (1954).
132. Madison v. Ducktown Sulphur, Copper & Iron Co., 113 Tenn. 331, 83 S.W. 658

(1904) where the court refused an injunction which would have closed the town's principal
manufacturing establishment (worth $2,000,000) despite the fact that plaintiff's land (worth
$1000) was rendered worthless. Kugel v. Village of Brookfield, 322 111. App. 349, 54 N.E.2d
92 (1944); Meeker v. City of East Orange, 77 N.J.L. 623, 74 A. 379 (1909). See also
Annot., 46 A.L.R. 8 (1927).

133. Generally speaking equitable remedies are not available in admiralty, except for
the marshalling of claims in limitation proceedings. See The Steamer Eclipse, Braithwaite,
135 U.S. 599 (1890). But see Swift & Co. Packers v. Compania Colombiana del Caribe,
S.A., 339 U.S. 684 (1950).

134. See generally Shields v. Wandries, 154 Cal. App. 2d 249, 316 P2d 9 (1957); Swift &
Co. v. Peoples Coal & Oil Co., 121 Conn. 579, 186 A. 629 (1936); Stamford Extract Mfg.
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IV. CRIMINAL PENALTIES AND STATUTORY ACTIONS

The first United States legislation dealing with pollution in any form
was the New York Harbor Act of 1886 forbidding the dumping of "any
ballast, stone, slate, gravel, earth, slack, rubbish, wreck, filth . . . " in
New York Harbor.'35 The principal purpose of this legislation, still in
effect, 36 was expanded in the Refuse Act of 1899,11 which forbade the
dumping of refuse into the navigable waters of the United States.188 The

Co. v. Stamford Rolling Mills Co., 101 Conn. 310, 125 A. 623 (1924); Monroe Carp Pond
Co. v. River Raisin Paper Co., 240 Mich. 279, 215 N.W. 325 (1927); Divelbliss v. Phillips
Petroleum Co., 272 S.W.2d 839 (Mo. App. 1954); Westville v. Whitney Home Builders, Inc.,
40 N.J. Super. 62, 122 A.2d 233 (1956); McDonough v. Russell-Miller Milling Co., 38 N.D.
465, 165 N.W. 504 (1917); Gulf Oil Corp. v. Hughes, 371 P.2d 81 (Okla. 1962); Packwood
v. Mendota Coal & Coke Co., 84 Wash. 47, 146 P. 163 (1915); Prosser, Nuisance Without
Fault, 20 Tex. L. Rev. 399 (1942); Comment, Right of a Downstream Riparian Owner
to Enjoin Upstream Pollution, 27 Albany L. Rev. 64 (1963); 27 Miss. L.J. 150 (1956). For
interstate injunctions to prevent pollution see Nebraska v. Wyoming, 325 U.S. 589 (1945);
New Jersey v. New York, 283 U.S. 336 (1931); Connecticut v. Massachusetts, 282 U.S.
660 (1931) ; North Dakota v. Minnesota, 263 U.S. 365 (1923) ; Wyoming v. Colorado, 259
U.S. 419 (1922); New York v. New Jersey, 256 U.S. 296 (1921); Georgia v. Tennesee
Copper Co., 206 U.S. 230 (1907); Missouri v. Illinois, 200 U.S. 496 (1906); Kansas v.
Colorado, 185 U.S. 125 (1902) ; Missouri v. Illinois, 180 U.S. 208 (1901). Interstate pollution
is now regulated by compacts and statute. 33 U.S.C. § 466b (Supp. 1967). For damages
problems see Storley v. Armour & Co., 107 F.2d 499 (8th Cir. 1939); Southland Co. v.
McDonald, 225 Miss. 19, 82 So. 2d 448 (1955); Moran Corp. v. Murray, 381 S.W.2d 324
(Tex. Civ. App. 1964); Note, Stream Pollution-Recovery of Damages, 50 Iowa L. Rev.
141 (1964); Annot., 49 A.L.R.2d 253 (1956); Annot., 19 A.L.R.2d 769 (1951).

135. Act of Aug. 5, 1886, ch. 929 § 3, 24 Stat. 329.
136. Act of June 29, 1888, ch. 496 § 1, 25 Stat. 207 superseded the earlier statute and

now contained in 33 U.S.C. § 441 (1964). The later statute expanded the geographical scope
to the harbor tidal waters and Long Island Sound and added the penalty of a misdemeanor
with fine not less than $250 nor more than $2500 with imprisonment not less than thirty
days nor more than one year, with half the fine to be given to the informer. Oil has been
construed to come within this statute. The Albania, 30 F.2d 727, 1929 A.M.C. 98 (S.D.N.Y.
1928); see The Colombo, 42 F.2d 211, 1930 A.M.C. 1050 (2d Cir. 1941). See also The
S.S. Nea Hellis, 116 F.2d 803, 1941 A.M.C. 310 (2d Cir. 1941). The Obstruction Act
of 1890, ch. 907, § 6, 26 Stat. 453, superseded in part and the Act of Aug. 18, 1894, ch. 299,
§ 6, 28 Stat. 363 superseded by Act of Mar. 3, 1899, ch. 425, § 13, 30 Stat. 1152 further
prohibited the deposit of refuse in navigable waters. The Obstruction Act had been man-
dated by the decision of the Supreme Court in Willamette Iron Bridge Co. v. Hatch, 125
U.S. 1 (1888) holding that the federal government had no right under common law to
prohibit obstructions to navigable waters.

137. Act of Mar. 3, 1899, ch. 425, § 13, 30 Stat. 1152 (codified at 33 U.S.C. § 407
(1964)). The penalty provision in Act of Mar. 3, 1899, ch. 425, § 16, 30 Stat. 1153 is a
fine not less than $500 nor more than $2500 with imprisonment not less than thirty days
nor more than one year with half the fine to be given to the informer.

138. Construction of this statute is not to be narrow or cramped, United States v. Re-
public Steel Corp., 286 F.2d 875, 1958 A.M.C. 978 (7th Cir. 1961), aff'd, 362 U.S. 482
(1960), although as a criminal statute it must be strictly construed, Christiansen & Sons,
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Supreme Court has recently sustained a criminal prosecution for oil
pollution under the terms of this statute, 39 and enforcement officers of
the Coast Guard use this strong statute rather than the weaker Federal
Water Pollution Control Act as amended in 1966140 to combat oil pollu-
tion. Oil pollution was not specifically outlawed until Congress enacted
the Oil Pollution Act of 1924.141 The 1924 Act regulated only the navi-
gable waters of the United States--coastal and inland-within United

Inc. v. City of Duluth, 154 F.2d 205 (8th Cir. 1946). The statute forbids the discharge of
refuse matter of any kind or description into a navigable water in its first part. The word
"refuse," however, had been defined as "rejected, thrown aside or left as worthless," United
States v. The Devalle, 45 F. Supp. 746 (ED. La. 1942) but the broad definition given in
United States v. Standard Oil Co., 384 U.S. 224 (1966) includes all foreign substances and
pollutants apart from sewage, etc. which was specifically excepted. United States v. Ballard
Oil Co., 195 F.2d 369, 1952 A.M.C. 915 (2d Cir. 1952); United States v. The Helen, 164
F.2d 111, 1948 A.M.C. 30 (2d Cir. 1947) (dunnage); The President Coolidge, 101 F.2d 638,
1939 A.M.C. 97 (2d Cir. 1939) (garbage); La Merced, 84 F.2d 444, 1936 A.M.C. 1103 (9th
Cir. 1936) (oil); The Scow No. 9, 152 F. 548 (D. Mass. 1907) (debris, brush, and dredged
matter); United States v. Mormacsaga, 204 F. Supp. 701, 1962 A.M.C. 1238 (ED. Pa.
1962); Maier v. Publicker Commercial Alcohol Co., 62 F. Supp. 161, 1946 A.M.C. 968 (ED.
Pa. 1945), aff'd, 154 F.2d 1020 (3d Cir. 1946) (grain residues); Myrtle Point Transp. Co.
v. Port of Coquille R., 86 Ore. 311, 168 P. 625 (1917) (ashes) have all been held to violate
the statute. Thus, an accidental spill of good oil overflowing from a tank becomes refuse.
United States v. Ballard Oil Co., 195 F.2d 369, 1952 A.M.C. 915 (2d Cir. 1952). Although the
statute did not specify defenses, it has been held that the statute reaches careless conduct,
not inevitable accident. The Santa Tecla, 1931 AM.C. 574 (1922). The second part of the
statute prohibits the deposit of material in navigable waters which may impede or obstruct
navigation. Arguments that the latter phrase modifies both the first and second portions of
the statute have been unsuccessful. United States v. Ballard Oil Co., 195 F.2d 369, 1952
A.M.C. 915 (2d Cir. 1952). The statute may be used as the foundation for a civil action.
Gulf Atlantic Transp. Co. v. Becker County Sand & Gravel Co., 122 F. Supp. 13, 1955
A.M.C. 128 (ED.N.C. 1954).

139. United States v. Standard Oil Co., 384 US. 224 (1966). The indictment in this case
charged a violation of the Refuse Act by discharging refuse matter consisting of a small
amount of 100 octane aviation gasoline into a navigable river. The defense stressed the
commercial value of the small amount of gasoline and argued that this could not constitute
refuse under the circumstances. Nevertheless, stressing the national concern over pollution,
the Court reversed dismissal of the indictment holding that the discharge of valuable
aviation gasoline violated the Refuse Act. Justice Harlan, joined by Justices Black and
Stewart, stated in his dissent that he would dismiss the indictment because criminal stat-
utes must be strictly construed.

140. 80 Stat. 1246, 33 U.S.C. § 466a (Supp. 1967). See note 153, infra.
141. 33 U.S.C. §§ 431-37 (1957) (originally enacted as Act of June 7, 1924, ch. 316,

43 Stat. 604). Prior to the Oil Pollution Act of 1924 harbor regulations in major ports
controlled oil pollution by administrative regulation at the ports of Long Beach, Los
Angeles, Savannah, Baltimore, Boston, New York, and Detroit, and the States of Connecti-
cut, Illinois, Oregon, Pennsylvania, Rhode Island, South Carolina, Texas and Washington
had statutes banning oil pollution. See Interdepartmental Comm., Report to the Secretary
of State on Oil Pollution of Navigable Waters 12-16 (1926).
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