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them were greatly underrepresented in the state legislatures and in Con-
gress. The electoral college, said Kennedy, compensated for these in-
equities by giving urban centers and their minority groups an influential
role in presidential elections. Said Kennedy: "[I] t is not only the unit vote
for the Presidency we are talking about, but a whole solar system of
governmental power. If it is proposed to change the balance of power of
one of the elements of the solar system, it is necessary to consider all the
others.""' 6 Addressing himself to the nature of the substitute proposal,
Kennedy declared:

The two schemes joined together by this shotgun wedding . . . are wholly incom-
patible, the sponsors of each having thoroughly and accurately assailed the merits of
the other over the years. The Mundt proposal multiplies the general ticket system;
the Daniel proposal [his proportional vote proposal] abolishes it. The Mundt pro-
posal continues the importance of States as units for electoral purposes; the Daniel
proposal reduced it.... And yet it is now proposed that the Senate, being unable to give
its approval to either system, should lump them together and give each State its choice.
No surer method of introducing confusion and loss of public confidence in our elec-
toral system could be devised."17

On March 27, 1956, the Daniel proposal passed, by a vote of 48 to 37,
as a substitute for the proportional vote plan recommended by the Senate
Judiciary Committee in 1955.11' Since the vote was short of two-thirds,
Daniel and others decided not to submit the measure for a final vote and
the proposal was recommitted to the Senate Judiciary Committee. No
proposed amendment has reached the floor of either House of Congress
since then. While the proportional and district plans were receiving care-
ful attention in 1950 and 1956, direct election proposals received scant
attention and were soundly defeated in the Senate."9 In 1961 extensive
hearings were held by the Subcommittee on Constitutional Amendments
of the Senate Judiciary Committee, and the following year the Sub-
committee reported a district plan to the full committee, where it died.

B. Recent Developments, 1963-1968
During the past few years renewed interest has been focused on the

subject of electoral reform. A number of reasons for this can be cited.

116. Id. at 5150.
117. Id. at 5159.
118. Id. at 5673.
119. In 1950, William Langer of North Dakota recommended 'a direct vote, coupled

with national nominating primaries. It was rejected by a margin of 60 to 31. 96 Cong. Rec.
1276 (1950). Senator Hubert Humphrey's substitute amendment providing only for direct
election was defeated by a vote of 63 to 28. Id. at 1276-77. Senator Langer's proposal was
rejected in 1956 by a vote of 69 to 13. 102 Cong. Rec. 5637 (1956). Senator Herbert Lehman
of New York then offered an amendment providing only for direct election, which was de-
feated by a vote of 66 to 17. Id. at 5657.
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In 1962, 1963 and 1964 the Supreme Court rendered its historic deci-
sions in the field of legislative reapportionment, which removed numerous
inequities from the political scene and firmly established the principle of
"one person, one vote.' 20 In a message to Congress on January 28, 1965,
President Johnson urged reform of the electoral college so as to "assure
the orderly continuity in the Presidency that is imperative to the success
and stability of our system."'' The President stated: "Today there lurks
in the electoral college system the ever-present possibility that electors
may substitute their own will for the will of the people. I believe that
possibility should be foreclosed."' 22 The President said that the general
ticket system of awarding electoral votes should be retained as it was "an
essential counterpart of our Federal system.... . Accompanying the
President's message was a draft of a proposed constitutional amendment
which would retain the electoral votes of each state, abolish the office of
elector, provide for the automatic casting of electoral votes for the plu-
rality winner in the state, and refer the contingent election to the Senate
and House meeting jointly. Thereupon, proposals incorporating the Presi-
dent's recommendations were introduced in Congress by Senator Birch
Bayh of Indiana and Representative Emanuel Celler of New York.12'

However, no action was taken in Congress with respect to these or other
proposals.

120. In Baker v. Carr, 369 U.S. 186 (1962), the Supreme Court broke into the thicket
of legislative apportionment, holding that the federal courts had jurisdiction over the ap-
portionment of the state legislatures. Less than one year later, in Gray v. Sanders, 372 U.S.
368 (1963), the Court held that Georgia's county unit vote system violated the equal pro-
tection clause of the Fourteenth Amendment, stating: "Once the geographical unit for which
a representative is to be chosen is designated, all who participate in the election are to have
an equal vote.... The concept of 'we the people' under the Constitution visualizes no pre-
ferred class of voters but equality among those who meet the basic qualifications." Id. at
379-80. In 1964, in Wesberry v. Sanders, 376 U.S. 1, the Court found that a Georgia
congressional districting statute violated Article I, Section 2 of the Constitution, which
"means that as nearly as is practicable one man's vote in a congressional election is to
be worth as much as another's." Id. at 7-8. Four months later, in Reynolds v. Sims, 377
U.S. 533 (1964), the Court held that the equal protection clause "requires that the seats in
both houses of a bicameral state legislature must be apportioned on a population basis."
Id. at 568. Finally, in Avery v. Midland County, 390 U.. 474 (1968), the Court held that
"the Constitution permits no substantial variation from equal population in drawing dis-
tricts for units of local government having general governmental powers over the entire
geographic area served by the body." Id. at 484-85.

121. Public Papers of the Presidents of the United States, 1 Lyndon B. Johnson 103
,1965).

122. Id. at 102-03.
123. Id.
124. S.J. Res. 58, 89th Cong., 1st Sess. (1965); H.J. Res. 278, 89th Cong., 1st Sess.

(1965). See also H. J. Res. 469, 90th Cong., 1st Sess. (1967).
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On January 20, 1966, the President renewed his recommendation for
electoral reform.12 5 On July 20, 1966, the State of Delaware moved in the
United States Supreme Court for leave to file a complaint against the
other forty-nine states and the District of Columbia. Delaware asked the
Court to issue an injunction against continued use of the "winner take
all" formula, arguing that it was unconstitutional. Following the bringing
of this suit, twelve other states, both large and small, moved to be joined
as plaintiffs. New York opposed the motion and on October 17, 1966, the
Supreme Court, without opinion, declined to hear the complaint. 2 ' Suits
seeking similar relief were subsequently commenced by interested citizens
in Mississippi, Virginia and California. They have either suffered or are
likely to suffer the same fate as the Delaware suit. 2 7

In 1966 and 1967 the Chamber of Commerce of the United States
announced that it favored abolishing the present system in favor of a
district system or direct nationwide popular vote,22 and Gallup polls
showed that a substantial majority of the people favored its elimination

125. 112 Cong. Rec. 703-04 (1966).

126. Delaware v. New York, 385 U.S. 895, rehearing denied 385 U.S. 964 (1966). The
states which moved to be joined as plaintiffs were Arkansas, Florida, Iowa, Kansas, Ken-
tucky, North Dakota, Oklahoma, Pennsylvania, South Dakota, Utah, West Virginia, and
Wyoming. See Cong. Q. Weekly Rep., Aug. 19, 1966, at 1811-15.

127. In Penton v. Humphrey, 264 F. Supp. 250 (S.D. Miss. 1967), a citizen's suit to
enjoin the appointment of electors by any method not designed to reflect the will of the
people as evidenced by its popular vote was dismissed. In so deciding, the court relied on

the Supreme Court's decision in Delaware v. New York, 385 U.S. 895 (1966), and the
Supreme Court's recognition in Gray v. Sanders, 372 U.S. at 380, that the inequities
of the electoral college are an exception to the one person, one vote doctrine. On March 21,
1968, a group of citizens representing each of Virginia's congressional districts commenced an
action to have the state's presidential electors elected from districts and to bar in Virginia

the continued use of the winner take all system of selecting electors. On July 16, 1968, a
specially-convened three-judge court dismissed plaintiffs complaint, holding that the winner
take all system was permissible under the Constitution, that no specific method of appointing

electors can be forced upon the state legislatures, and that any successful modification of the

electoral college must be done on a nationwide basis and by way of a constitutional amend-
ment. Williams v. Virginia State Bd. of Elections, 37 U.S.L.W. 2065 (E.D. Va. July 7, 1968);
see N.Y. Times, March 22, 1968, at 38, col. 3. On May 6, 1968, a suit was filed in California
by four residents of that state against the United States and the governor and secretary of
state of California, seeking to declare void and unconstitutional and to enjoin the election of
the President and Vice President by electors selected pursuant to the winner take all system.

On July 29, 1968, the United States was dismissed as a party defendant, California's motion
to dismiss the complaint was denied, and the convening of a three-judge panel was ordered.

The court is not expected to decide the question before it (i.e., whether or not the general
ticket system is constitutional) until early 1969. Letter to the author from James R. Hagan
(a lawyer and one of the plaintiffs), dated August 22, 1968. See N.Y. Times, May 7, 1968,
at 27, col. 5.

128. N. Peirce, supra note 2, at 189.
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and the substitution of a popular-vote system. -9 A poll of the nation's
state legislators revealed that about ninety percent of those who responded
favored reform.' Of these, 58.8 percent supported direct election.

Also in 1966 Senator Birch Bayh withdrew his support for the auto-
matic vote system recommended by the President, and introduced a pro-
posed constitutional amendment providing for direct election.13' On Janu-
ary 7, 1967, a commission of the American Bar Association, composed of
governors of both parties, judges, practicing lawyers, law professors,
political scientists, and representatives of labor and management, released
the results of a year-long study of the system. 3 2 It suggested the complete
abolition of the electoral college in favor of direct election. The recom-
mendations of the Commission subsequently were adopted by the Ameri-
can Bar Association and embodied in proposals introduced in Congress."

129. Id. at 360-61.
130. The poll was taken by Senator Quentin N. Burdick of North Dakota. He received

responses from about 2,500 of the country's approximately 8,000 state legislators. Cong. Q.
Weekly Rep., Dec. 16, 1966, at 3030; see N. Peirce, supra note 2, at 192-93.

131. SJ. Res. 163, 89th Cong., 2d Sess. (1966). The proposal was also co-sponsored by
Senators Alan Bible of Nevada, Robert C. Byrd of West Virginia, Joseph S. Clark, Jr. of
Pennsylvania, Paul H. Douglas of Illinois, Warren G. Magnuson of Washington, Wayne
Morse of Oregon, Edmund S. Muskie of Maine and Gaylord Nelson of Wisconsin. This

proposal required at least a forty percent plurality for election and provided that in the
event no candidate received such a number, Congress would select the President and Vice
President in a joint session, with each member having one vote. In 1967 Senator Bayh in-

troduced a similar proposal, except that the contingent election was changed to a popular vote
runoff election between the top two teams. S.J. Res. 2, 90th Cong., 1st Sess. (1967). In

providing for the runoff, Senator Bayh adopted a recommendation made by the American
Bar Association Commission on Electoral College Reform. See note 133, infra.

132. "Electing the President," supra note 1. The members were Robert G. Storey, its
chairman, Dean Emeritus of the Southwestern Legal Center, and a former ABA President;
Henry Bellmon, a former Republican governor of Oklahoma; Professor Paul Freund of

Harvard Law School; E. Smythe Gambrell, Georgia attorney and a former ABA President;

Ed Gossett, Texas attorney and a former Democratic member of the House of Representa-
tives from Texas; William T. Gossett, current President of the ABA, former President of the

American Bar Foundation and former general counsel to the Ford Motor Company; William
J. Jameson, a former ABA President and a federal district court judge in Montana;

Kenneth B. Keating, an associate judge on the New York Court of Appeals and a former
United States Senator from New York; Otto E. Kerner, then Democratic Governor of
Illinois and now a federal court of appeals judge; James C. Kirby, Jr., a professor of law

and former chief counsel to the Senate Judiciary Subcommittee on Constitutional Amend-
ments; James M. Nabrit, Jr., former President of Howard University and former Deputy

United States Representative to the United Nations; Herman Phleger, California attorney
and former legal advisor to the United States Department of State; C. Herman Pritchett,
former President of the American Political Science Association; Walter P. Reuther, President

of the United Automobile Workers Union; and Whitney North Seymour, New York attorney
and former President of the ABA. Id. at vii-viii.

133. The Commission recommended that an amendment to the Constitution be adopted
so as to:
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In 1966 and 1967 the Subcommittee on Constitutional Amendments of
the Senate Judiciary Committee conducted extensive hearings on the
subject, at which witnesses testified in favor of the four basic plans for
reform.' Although its hearings have concluded, the Subcommittee has
not yet reported out a proposal, and no hearings have been scheduled by

1. provide for the election of the President and Vice-President by direct, nationwide
popular vote;

2. require a candidate to obtain at least forty percent of the popular vote in order to
be elected President or Vice-President;

3. provide for a national runoff election between the two top candidates in the event no
candidate receives at least forty percent of the popular vote;

4. require the President and Vice-President to be voted for jointly;
5. empower Congress to determine the days on which the original election and the

runoff election are to be held, which days shall be uniform throughout the United
States;

6. provide that the places and manner of holding the presidential election and the
inclusion of the names of candidates on the ballot shall be prescribed in each state
by the legislature thereof, with the proviso that Congress may at any time by law
make or alter such regulations;

7. require that the voters for President and Vice-President in each state shall have the
qualifications requisite for persons voting therein for Members of Congress, with the
proviso that each state may adopt a less restrictive residence requirement for voting
for President and Vice-President provided that Congress may adopt uniform age
and residence requirements; and

8. contain appropriate provisions in case of the death of a candidate. "Electing the
President," supra note 1, at 3.

See the following direct election proposals: S. J. Res. 2 (Senator Birch Bayh and eighteen
co-sponsors), S. amend. No. 163 to S.J. Res. 2 (Senator Everett M. Dirksen), 6 (Senator
Margaret Chase Smith), 15 (Senator Quentin N. Burdick), 90th Cong., 1st Ses. (1967);
S.J. Res. 179 (Senator Mike Mansfield), 90th Cong., 2d Sess. (1968) ; H.J. Res. 470 (Repre-
sentative Emanuel Celler), 447 (Representative Charles E. Bennett), 90th Cong., 1st Sess.
(1967). S.J. Res. 6 requires a majority vote for election, while the others provide for a
plurality of at least forty percent of the popular vote.

134. Hearings Relating to the Election of the President, Before Subcomm. on Constitu-
tional Amendments of the Senate Comm. on the Judiciary, 89th Cong., 2d Sess.; 90th Cong.,
1st Sess. (1968). 85 persons testified or submitted statements. Support for the proportional
plan was expressed, among others, by Senators Holland, Smathers, Sparkman and Ervin.
See 113 Cong. Rec. 6587-88 (daily ed. May 9, 1967), 6824 (daily ed. May 15, 1967); S.J.
Res. 3 (Senator George Smathers), 7 (Senator Spessard Holland), 84 (Senator John Spark-
man and two co-sponsors), 90th Cong., 1st Sess. (1967). Senators Karl E. Mundt, Hugh
Scott and Thruston B. Morton spoke in favor of the district proposal. See 113 Cong. Rec.
1586-87 (daily ed. Feb. 6, 1967); S.J. Res. 12 (Senator Karl Mundt and ten co-sponsors),
90th Cong., 1st Sess. (1967) ; see also S.J. Res. 25 (Senator Hugh Scott), 55 (Senator Norris
Cotton), 86 (Senator Ernest Gruening), 90th Cong., 1st Sess. (1967). Senator Robert Ken-
nedy and then Attorney General Nicholas Katzenbach indicated their support for the
automatic vote plan; while Senators Birch Bayh, Everett Dirksen, Stephen Young, Margaret
Chase Smith and others urged a change to direct election. See 113 Cong. Rec. 1551-52
(daily ed. Feb. 6, 1967).
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the House of Representatives. In August, 1968, the Republican and
Democratic Conventions adopted platform planks calling for electoral re-
form."'35 Whether the Ninety-First Congress will accept the opportunity
presented to improve our electoral system remains to be seen.

C. The Basic Plans

When Congress does deal with the problem of electoral reform, the
main proposals before it will undoubtedly be the proportional, district,
automatic and direct vote plans. Of these plans, the author believes that
direct, nationwide popular vote is superior in all basic respects to the rest.
All the electoral vote plans are subject to serious objections. Since they
would retain the formula for distributing electoral votes among the states,
they would not eliminate the inequities arising out of the use of that
formula. Each state would continue to cast its assigned electoral votes
regardless of vote turnout or population changes occurring between de-
cennial censuses; and the ratio of electoral votes to population would
vary from state to state. Consequently, the proportional, district and
automatic vote proposals all leave open the possibility of the popular vote
loser being elected President.' Since each provides for an election by
Congress when no candidate receives the required number of electoral
votes, an area for widespread wheeling and dealing remains, in which the
plurality winner in the nation could lose.37

135. Neither Convention endorsed a specific proposal. The Republicans proposed "to
reform the Electoral College system, establish a nation-wide, uniform voting period for
Presidential elections, and recommend that the states remove unreasonable requirements,
residence and otherwise, for voting in Presidential elections." N.Y. Times, Aug. 5, 196S, at
25, col. 8. The Democratic plank provided: "We urge reform of the electoral college and
election procedures to assure that the votes of the people are fully reflected."

136. In his article, John F. Banzhaf, Ill, shows by way of mathematical analysis that: (i)
under a winner take all system, citizens of thirty-two states and the District of Columbia have
less than average voting power (i.e., ability to affect the election by his vote), while citizens of
such states as New York and California have two and one-half times the voting power of citi-
zens of some of the smaller states; (ii) under a proportional vote system, citizens of thirty-six
states and the District of Columbia would have less than average voting power, while citizens
of such states as Alaska and Nevada would have more than four times the voting power of
citizens of states like New York and California; and (iii) under a district vote system,
citizens of thirty-four states would have less than average voting power. Only under direct
election, he concludes, would all citizens have "equal voting power and an equal chance to
affect the outcome of the election." Banzhaf, supra note 56, at 325.

137. None of the major plans suggest a contingent election other than in Congress. An

automatic vote proposal introduced in the House by Representative Jonathan Bingham,
however, does provide for a runoff election. H.J. Res. 1086, 90th Cong., 2d Sess. (1968).
A proposal by Representative Edward Hutchinson of Michigan would simply change
the contingent election provision so as to provide for a joint vote of both Houses, with each

member having one vote. H.J. Res. 1112, 90th Cong., 2d Sess. (1968).
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The automatic vote proposal is particularly objectionable because it
would freeze the "winner-take-all" system into the Constitution, thus per-
petuating one of the most criticized features of the electoral college.
While it might appear not to be the case, the "winner-take-all" system
could effectively continue in a number of states under a district vote
system. This would be true in the five states which have only one Repre-
sentative, in the District of Columbia, in one-party states, in states where
party strengths are uniform throughout, and in the voting in each state
for the two electors corresponding to its two Senators. 18 Even in states
where the electoral votes would be split, the votes of the minority in each
district would be suppressed at an intermediate stage. Indeed, it would be
possible for the popular vote loser in a state to obtain a majority of its
electoral votes. This could happen where a candidate won a majority of
districts by narrow margins and lost a minority of districts by large
margins. The district vote proposal is subject to the further objections
that it could lead to the gerrymandering of districts for partisan advan-
tage and that it would favor small states by reducing the importance of
large states. As one authority observed:

The basic conservative bias of the district system could be expected to reassert
itself in election after election because the balance of the existing general ticket
system-the inflated electoral vote power of conservatives in small states versus the
swing power of liberal groups in the large states-would be erased. Conservatives,
moreover, would frequently win more of the districts in large states than their per-
centage of the statewide vote would justify, because the popular vote majorities in
conservative suburban and rural districts generally tend to be less than the liberal
majorities in center-city districts.... There would be a continuing danger of minority
Presidents in close Presidential elections. 1'3

While the proportional vote plan would more accurately reflect the
popular vote cast in each state than the district and automatic vote plans,
it would favor citizens of the smaller states and introduce new inequities.
This is because larger states would lose the advantage they possess by
reason of the "winner-take-all" or unit vote rule feature of the present
system, while small states would retain the voting advantage they have by
reason of the unequal distribution of electoral votes, which gives such
states greater electoral votes per resident. Another defect in the propor-

138. In the fifty-two instances that district vote plans were used between 1789 and 1892
(see supra note 102), all of a state's electoral votes were cast as a unit thirty-six times. In
1960, if the then existing congressional districts were employed as electoral districts, twenty-
one states would have cast their votes as a bloc; seven would have cast all but one as a
bloc; and in six states, the minority party would have won under twenty-five percent of
the votes. The electoral votes of most large states, on the other hand, would have been
effectively split. Under such a district system in 1960, Nixon would have won a substantial
majority of the electoral votes. "The Electoral College," supra note 85, at 21.

139. N. Peirce, supra note 2, at 163.
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tional plan is that it could seriously weaken the two party system by
encouraging third parties to enter candidates in an effort to split the
electoral vote and throw the election into Congress. The ability of splinter
groups to do so would be substantially increased, since each state's
electoral votes would be divided among all the candidates in proportion
to their statewide popular vote. 40

When examined, the objections which have been addressed to direct
election do not present a very good case against such a change in our
system. Perhaps the most serious objection which has been levelled is that
direct election would lead to a proliferation of parties and thereby weaken
our two-party system. Extensive research by political scientists has
pointed to numerous reasons for our two-party system.'4 ' A renowned
political scientist stated that:
[S]everal factors conspired toward the development of the American dual party pat-
tern. These included the accidents of history that produced dual divisions on great
issues at critical points in our history, the consequences of our institutional forms,
the clustering of popular opinions around a point of central consensus rather than
their bipolarization, and perhaps others.1 '

Another said:
The bounty of the American economy, the fluidity of American society, the remark-
able unity of principle of the American people, and, most important, the success of
the American experiment have all militated against the emergence of large dissenting
groups that would seek satisfaction of their special needs through the formation of
political parties. Third-party politics is generally radical politics, and surely we need
not rehearse once again the obvious fact that the appeals of radicalism have gone
unheeded in America .... 143

Others have concluded that our state party structure and the selection
of representatives by plurality vote from single member districts have
strongly contributed to the two-party system. 44 The Presidency itself is
regarded as a principal factor because it,
unlike a multiparty cabinet, cannot be parceled out among minuscule parties. The
circumstances stimulate coalition within the electorate before the election rather
than within the parliament after the popular vote. Since no more than two parties
can for long compete effectively for the Presidency, two contending groups tend to
develop, each built on its constituent units in each of the So states. 145

140. See N. Peirce, supra note 2, at 358-59.
141. The material in this section is derived from the work papers of the American Bar

Association Commission on Electoral College Reform.
142. V. Key, Jr., Politics, Parties and Pressure Groups 210 (Sth ed., 1964).
143. C. Rossiter, Parties and Politics in America 8 (1962).
144. See W. Goodman, The Two Party System in the United States 30-32 (1956);

E. Schattschneider, Party Government 69-84 (1942). See also V. Key, Jr., supra note 142, at
208-09; A. Sindler, Political Parties in the United States 50-56 (1966).

145. V. Key, Jr., supra note 142, at 209.
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The abolition of the electoral college would not change these and other
contributing factors. If anything, direct election could strengthen the
two-party system, since a third party would no longer have the ability to
influence the outcome of an election, as at present, with a small number
of electoral and popular votes. Furthermore, a direct election system can
be coupled with institutional safeguards which would operate to support
the system. 46

It has been suggested that direct election would destroy our federal
system and wipe out state lines. 1 At the base of this argument is the con-
tention that the allotment of two electoral votes to each state, corres-
ponding to its two Senators, represented a great compromise reached
between small and large states at the Constitutional Convention and,
therefore, the abolition of the electoral college would vitiate a compact
which made the Constitution possible. As earlier noted, the historical
facts are to the contrary; and, as Senator Mike Mansfield put it:
[T]he Federal system is not strengthened through an antiquated device which has
not worked as it was intended to work when it was included in the Constitution and
which, if anything, has become a divisive force in the Federal system by pitting
groups of States against groups of States. As I see the Federal system in contem-
porary practice, the House of Representatives is the key to the protection of district
interests as district interests, just as the Senate is the key to the protection of State
interests as State interests. These instrumentalities, and particularly the Senate, are the
principal constitutional safeguards of the Federal system, but the Presidency has
evolved, out of necessity, into the principal political office, as the courts have become
the principal legal bulwark beyond districts, beyond States, for safeguarding the
interests of all the people in all the States. And since such is the case, in my opinion,
the Presidency should be subject to the direct and equal control of all the people. 1' 8

Furthermore, it has also been suggested that direct election would
weaken the position of minority groups and cause many of their griev-
ances to go unheeded. 4  This argument is based on the view that the
present system gives them greater voting strength than their numbers
would justify and forces the political parties to be responsive to their
needs, since they may be able to influence the disposition of all the elec-
toral votes of their state. This reasoning runs contrary to the fundamental
principle of representative government in the United States today,

146. See pages 40-41, infra.

147. See 113 Cong. Rec. 1586-87 (daily ed. Feb. 6, 1967), 113 Cong. Rec. 6586-88 (daily
ed. May 9, 1967). See Spering, How to Make the Electoral College Constitutionally Repre-
sentative, 54 A.BA.J. 763 (1968).

148. 107 Cong. Rec. 350 (1961).
149. This view is articulated by Professor Albert J. Rosenthal of Columbia Law School.

See Rosenthal, "The Last Graduation of the Electoral College," to be published in The New
Leader in the fall of 1968; Rosenthal, "The Constitution, Congress, and Presidential Elec-
tions," to be published in the Michigan Law Review in the fall of 1968.
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namely, "one person, one vote," without regard to race, sex, economic
state, or place of residence. "The notion that one group can be granted
greater voting strength than another is hostile to our standards for pop-
ular representative government." 50

Theory aside, it is questionable whether minority groups would be any
less effective under a system of direct election. Since presidential elec-
tions would be decided on the basis of popular votes, neither of the
parties could afford to alienate any large groups of voters. In addition,
under direct election, groups in one state could unite with groups in other
states and the votes of all would be counted at the national level. This
factor could well increase the voting strength of groups whose members
were distributed throughout the United States.

One objection that used to be urged was that despite its defects and
dangers, the electoral college should be retained because it is the only
institution weighted in favor of the interests of large states and their
urban centers.151 It was further argued that representation in Congress
and the state legislatures was weighted, due largely to malapportionment
and gerrymandering, in favor of the interests of small states and their
rural areas. Thus, the electoral college was part of a "solar system" in
which the interests of all were represented. However this was before the
"one person, one vote" decisions of the Supreme Court which have sub-
stantially changed the "solar system" of the 1950's and early 1960's and
have brought new standards of political equality to the field of legislative
reapportionment. The corresponding rationale for the electoral college has
now largely disappeared as a result of these decisions.

On the positive side, direct election is the only method that can assure
that the candidate with the largest number of popular votes will be elected
President. It is the only method that would eliminate once and for all the
principal defects of our system: the "winner-take-all" feature and its can-
cellation of votes; the inequities arising from the formula for allocating
electoral votes among the states; the anachronistic and dangerous office
of presidential elector; and the archaic method by which contingent
elections are handled. There would no longer be "sure states" or "pivotal
states" or "swing voters" because votes would not be cast in accordance
with a unit rule and because campaign efforts would be directed at people
regardless of residence. Factors such as fraud and accident could not
decide the disposition of all of a state's votes. Direct election would bring
to presidential elections the principle which is used and has worked well in
elections for Senators, Representatives, governors, state legislators, may-

150. MacDougall v. Green, 335 US. 281, 290 (1948).
151. This argument was effectively articulated during the 1956 Senate debates by Senators

Paul H. Douglas, John F. Kennedy, and others. See 102 Cong. Rec., supra note 115.
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ors, and thousands of other officials at all levels of government. That
principle, "one person, one vote," would make the votes cast by all
Americans in presidential elections of equal weight. All votes would be
reflected in the national tally. None would be magnified or contracted.
All citizens would have the same chance to affect the outcome of the elec-
tion. Finally, under a popular vote system, presidential elections would
operate the way most people think they operate and expect them to
operate.

With respect to the implementation of such a system, the recommenda-
tions of the American Bar Association Commission on Electoral College
Reform offer a practical and workable formula." 2 The Commission, as
already noted, suggested a constitutional amendment requiring a popular
plurality of at least forty percent to be elected President and Vice Presi-
dent'53 and in the event no candidate received such a number, a runoff
between the top two candidates. The requirement of a plurality rather
than a majority would be consistent with the rule which prevails in every
other election, including the election of electors, and with the total popular
vote received by fourteen of our Presidents. The ABA Commission chose
a forty percent figure so as to render remote the possibility of a contin-
gent election and to assure a reasonable mandate to the person elected
President. The Commission felt that a forty percent figure, together with
a national runoff, would operate to discourage splinter parties from trying
to decide the outcome of an election. The Commission reasoned that it
would seldom happen that neither of the major candidates would receive
a forty percent plurality, even with third party candidates in the field;
and that it would be unlikely that a minor party candidate could ever
obtain such a plurality.154 However, even if a third party candidate ob-
tained more than twenty percent of the popular vote and succeeded in

152. See "Electing the President," supra note 1; see supra note 133.
153. The Commission recommended that each voter cast a vote jointly applicable to both

offices so as to eliminate the possibility of a split ticket and implement the expectation of the

people that the presidential and vice presidential candidates of the same party will be elected.

This recommendation is similar to provisions which appear in the various state constitutions

requiring a joint vote for governor and lieutenant governor. E.g., Conn. Const. art. 4, § 3;
Hawaii Const. art. IV, § 2; N1M. Const. art. V, § 1; N.Y. Const. art 4, § 1.

154. Only in the elections of 1856 and 1912 did a third party candidate receive more than

twenty percent of the popular vote, and on both occasions a major party candidate received

more than forty percent of the popular vote. In the elections of 1824, 1848, 1860, and 1924
third party candidates received between ten and twenty percent of the popular vote, while

one or both (1848) major candidates had more than forty percent. In 1860, Lincoln

received 39.8 percent of the popular vote, even though his name was not on the ballot In
ten states and in the face of two third party candidates who obtained a total of 30.8 percent

of the popular vote. In the close election of 1948, J. Strom Thurmond and Henry A. Wallace
each received under three percent of the popular vote. See Appendices B and C.
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preventing the election of a President in the first election, he would not
be able to decide the election in Congress or in such an archaic device as
the electoral college. I" The people, in a runoff between the top two can-
didates, would decide the election. As the Commission stated:

A runoff between the highest two would seem to have the tendency to limit the
number of minor party candidates in the field in the original election because it is
improbable that a minor candidate would be one of the top two; and the influence of
such a group would be asserted more effectively, as now, before the major party
nominations and platforms are determined.158

The Commission's recommendation that the qualifications for voting
in a presidential election be the same as those for voting for members of
Congress would make substantially uniform the voting qualifications in
both federal and state elections. This is because qualifications for voting
in congressional elections are defined by state law and are tied in with the
qualifications for voting for members of the most numerous branch of the
state legislatures.157 However, under the ABA's recommendations, a
state could prescribe less stringent residence requirements for presidential
elections, as many have already done,"' and Congress could establish

155. While elections and nominations usually are settled on the basis of plurality voting
at the state level, the runoff has been used with success in primary elections in the following
states: Alabama, Arkansas, Georgia, Florida, Iowa, Louisiana, Mississippi, North Carolina,
Oklahoma, South Carolina, South Dakota, Texas, and Virginia. In most of these states, the
runoff is resorted to when no candidate receives a majority of the popular votes and it is
limited to the top two vote getters in the first election. Iowa and South Dakota, however,
require a plurality of thirty-five percent. See generally, C. Ewing, Primary Elections in the
South (1953); V. Key, Jr., Southern Polities in the State and Nation 416-23 (1949). The
runoff is used in connection with presidential elections in France and in a number of Latin
American and African countries. In December 1965, France held its first presidential election
by direct election. Due to the presence of six candidates, no one received a majority of the
popular vote and a runoff between Charles De Gaulle and Francais Mitterrand was held two
weeks later. Valuable information on the workings of runoff elections in the United States
and abroad appear in the unpublished papers of the ABA Comm'n on Electoral College
Reform.

156. "Electing the President," supra note 1, at 6.
157. US. Const. art. I, § 2, and US. Const. amend. XVII require voters for members

of Congress to have the "qualifications requisite for electors of the most numerous branch
of the State legislatures." The twenty-fourth amendment prevents a state from imposing a
poll or other tax as a voting qualification in elections for Preident or Vice President, for
presidential electors, or for Senators or Representatives. The recommendation of the ABA
Commission would likely operate to prevent a state from unreasonably reducing its voting
requirements so as to gain some special advantage in presidential elections from the number
of its voters, since the reduction would apply to elections for state legislators and Congress-
men as well. It does not follow, therefore, as some have maintained, that the nationalization
of voting qualifications would be the by-product of direct election. See 113 Cong. Rec. 6587
(daily ed. May 9, 1967).

158. More than one-half of the states have relaxed their residence rules for voting in
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uniform residence and age requirements should the need ever arise for it
to do so.'

The Commission's recommendation that the state legislatures be
authorized to prescribe the places and manner of holding presidential
elections, subject to a reserve power in Congress to make or alter such
regulations, is similar to provisions now in article I governing elections
for Senators and Representatives. 0 The recommendation that Congress
be given the residual power to legislate on the question of appearances
on the ballot would, if accepted, represent an expansion of congressional
power. The ABA Commission regarded it as essential that the people
of every state have the right to vote for major party candidates. Were
a state to exclude the name of a major candidate from the ballot, Congress
would have the power to deal with such a case.''

On balance, the author believes that a system of direct, nationwide
popular vote presents the only real alternative to the existing electoral
college system.

V. CONCLUSION

The workings of the electoral college over a period of almost two cen-
turies have demonstrated the compelling need for substantial reform. The
electoral college is ridden with defects and dangers which could operate
to reject the popular-vote winner-the man intended by the people to be
their President. Its continuance plainly constitutes a serious threat to the
smooth functioning of our governmental system.

The philosophy behind the electoral college belongs to a bygone age.'"
The college was designed for an age when America was an agrarian so-
ciety, when isolation, poverty and illiteracy were common, when trans-
portation and communication were in their infancy, when the right to
vote was severely restricted, when political parties did not exist, when the
principle of popular vote was not firmly established and when our leaders

presidential elections. See Nomination and Election of the President of the United States,
supra note 5, at 252-59. See also The Wall Street Journal, March 20, 1968, at 1, col. 1.

159. For the residence and age requirements of the states, see The Council of State
Governments, The Book of the States, 1968-69. The voting age is eighteen in Georgia and
Kentucky, nineteen in Alaska, twenty in Hawaii, and twenty-one in forty-six states and the
District of Columbia.

160. U.S. Const. art. I, § 4.
161. See note 92 supra, and accompanying text. In order to get on the ballot,

a political party must comply with the requirements imposed by state laws. These require-
ments are easily met in some states, while in other states they are difficult to meet. See
generally Nomination and Election of the President and Vice President of the United States,
supra note 5.

162. The Supreme Court gave recognition to this fact in Gray v. Sanders, 372 U.S. 368,
376-77 n.8 (1963).
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doubted the capability of the people to choose the President. The reasons
which motivated the Framers to create the electoral college no longer
exist.

The America of today is a highly industrialized and sophisticated society
and the world's leader in free enterprise. Most of the people enjoy a good
standard of living, are literate, and are in constant contact with others
near and far. Transportation is rapid and communication almost instan-
taneous. The right to vote is nearly universal,'3 and political parties
present the various choices for President. And, most important, the prin-
ciple of popular election has met the test of time so that today, in the
United States, it is a cherished and firmly established principle of repre-
sentative government.

Not only have the reasons for the electoral college long since vanished,
but the institution has not fulfilled the design of the Framers. Today it
represents little more than an archaic and undemocratic counting device.
There is no good reason for retaining such a formula for electing the
President of the United States.

As it exists today, the nature of the Presidency demands that there be
no election barrier between the President and the people. The President
stands at the head of our government. He serves as our highest national
officer and as the symbol and spokesman for all the people. The United
States, not any particular section, state or group of voters, is his con-
stituency. His powers and duties are national in character, and the prob-
lems and issues with which he must deal are national and worldwide in
scope. He has been aptly described as First Executive, First Legislator,
First Diplomat, Commander-in-Chief, and Leader of his Party."

Because the President plays so large a role in the affairs of our nation, it
is all the more essential that he be elected by a method which assures
fair and equal votes for all and not by a method which could operate to
frustrate the workings of democracy, undermine the office of President,
and render suspect from the outset his administration. "The conception
of political equality from the Declaration of Independence, to Lincoln's
Gettysburg Address, to the Fifteenth, Seventeenth, and Nineteenth
Amendments can mean only one thing-one person, one vote.""' Surely,
the time has arrived when we should recognize this principle in the elec-
tion of our nation's two highest officials.

163. See N. Peirce, supra note 2, at 205-48.
164. L. Heren, The New American Commonwealth 34-35 (1968).
165. Gray v. Sanders, 372 U.S. 368, 381 (1963).
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APPENDIX A

Present Distribution of Electoral Votes and Ratio of Votes to Population
(Based on 1960 Census)

State Votes Ratio* Rankt

Alabama 10 326,674 33
Alaska 3 75,389 1
Arizona 5 260,452 17
Arkansas 6 297,712 23
California 40 392,930 51
Colorado 6 292,325 21
Connecticut 8 316,904 29
Delaware 3 148,764 5
District of Columbia 3 254,652 16
Florida 14 353,682 40
Georgia 12 328,593 34
Hawaii 4 158,193 80

Idaho 4 166,798 9
Illinois 26 387,736 48
Indiana 13 358,654 42
Iowa 9 306,369 25
Kansas 7 311,230 28
Kentucky 9 337,573 37
Louisiana 10 325,702 32
Maine 4 242,316 15
Maryland 10 310,069 26
Massachusetts 14 359,984 44
Michigan 21 372,533 45
Minnesota 10 341,386 38
Mississippi 7 311,163 27
Missouri 12 359,984 43
Montana 4 168,692 10
Nebraska 5 282,266 19
Nevada 3 95,093 2
New Hampshire 4 151,730 6
New Jersey 17 356,870 41
New Mexico 4 237,756 14
New York 43 390,286 49
North Carolina 13 350,473 39
North Dakota 4 158,112 7
Ohio 26 373,325 46
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APPENDIX A (Continued)

State Votes Ratio* Rankt

Oklahoma 8 291,036 20
Oregon 6 294,781 22
Pennsylvania 29 390,323 50
Rhode Island 4 214,872 12
South Carolina 8 297,824 24
South Dakota 4 170,129 11
Tennessee 11 324,281 31
Texas 25 383,187 47
Utah 4 222,657 13
Vermont 3 129,960 4
Virginia 12 330,579 36
Washington 9 317,024 30
West Virginia 7 265,774 18
Wisconsin 12 329,315 35
Wyoming 3 110,022 3

* This column shows the number of persons (based on the 1960 census) per electoral

vote in each state and the District of Columbia. The national average per electoral vote is
333,314. See 1961 Senate Hearings at 670.

This column shows the rank of each state (and the District) by reason of its ratio. It
will be noted that states with few electoral votes have low ratios and high ranks.
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