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STATE OF NEW YORK - BOARD OF PAROLE

ADMINIS.TRAIIYE APPEAL DECISION NOTICE
!. :). ) .
'I

Name: Fabian, Anthony

Facility: Franklin CF

NYS

Appeal Control No.: 07-052-18 R

DIN: 11-A-4899
· Appearances:

Anthony Fabian, 11.-A-4899
Franklin Corr~ction~l Facility
62 Bare Hill Road · '
P.O. Box 10
Malone, NY 12953

Decision appealed:

April 4, 2018 revocation ofrelease and imposition of a time assessment of 13 months.

Final Revocation
Hearing Date:

April 4, 2018

Papers considered:

Appellant's B~!rfr~?1~i~ed Novem~er
,,.
~·

16, t018

·~

.,. " I., .,.! ,,
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Appeals Unit
Review:

Statement of the Appeals Unit's Findings .and Recommendation

Records relied upon:

Notice of Violation, Violation of Release Report, Final Hearing Transcript, Parole
Revocation Decision Notice
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The undersigl}.ed determine that the decision appealed is hereby:
\

-~ed
Commissioner

_Reversed, remanded for de novo hearing _Reversed, violation :vacated
Modified to _ _ _ __
_Vacated .for de novo reyiew of time assessment only

~rmed
_

_Reversed, remanded for de novo hearing _Reverse~, violation vacated

V/ted for de novo review of time assessment only

~ffirmcd

Modified to _ _ _ __

_Reversed, remanded for de novo hearing _Reversed, violation vacated

_Vacated for de nov.o review of time assessment only
~Ii' f, ' 1' '< I
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Modified to - - - - -
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If-the Final Determination is at var'~adce·;#ith Findings and Recommendation of Appeals Unit, written
reasons for the Parole Board's determin~tion !!!!!§.!be ~nnexed hereto.
.
.
This Final Determination, the related Statement of the Appeals Unit's Findings and the separ te findings of
the Parole Board, if any, were mailed to the Inmate and the Inmate's Counsel, if any, on ".:S ·.:-. 19 66 .
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Distribution: Appeals Unit- Appellant - Appellant's Counsel- Inst. Parole File - Central File
P-2002(8) (11/2018)

STATE OF NEW YORK – BOARD OF PAROLE

APPEALS UNIT FINDINGS & RECOMMENDATION
Name:

Fabian, Anthony

DIN:

11-A-4899

Facility:

Franklin CF

AC No.:

07-052-18 R

Findings: (Page 1 of 1)
Appellant challenges the April 4, 2018 determination of the administrative law judge (“ALJ”) upon
a plea of guilty, revoking release and imposing a 13-month time assessment, to be vacated upon
completion of a 90-day drug treatment program administered by DOCCS. Appellant now contends
that the 90-day program offered by DOCCS was inadequate, arguing that he would be unable to
complete all portions of the program due
and a lower back injury.
As an initial matter, appellant’s challenge is not to the determination of the ALJ but, rather, to the
program offered by DOCCS, and, therefore, not properly the subject of an administrative appeal
of his parole revocation. See 9 NYCRR 8006.3; see generally Executive Law § 259-i (4)(a).
Moreover, to the extent appellant’s challenge can be read as a challenge to the time assessment
imposed by the ALJ, it is unavailing. The determination of the ALJ was the product of a plea
agreement, entered into fully and freely while represented by counsel. As “‘[p]etitioner was
represented by counsel . . . and the Administrative Law Judge explained to him the substance of
the plea agreement, which he indicated that he understood’” his plea was knowing, voluntary and
intelligent. Matter of Horace v. Annucci, 133 A.D.3d 1263, 1264, 20 N.Y.S.3d 492, 493 (3d Dept.
2015), quoting Matter of James v. Chairman of the N.Y. State Bd. of Parole, 106 A.D.3d 1300,
1300, 965 N.Y.S.2d 235 (3d Dept. 2013). In particular, the record reflects that appellant and his
counsel had discussed adjourning the final hearing in order to investigate the program, but
appellant “opted to resolve it today”. Therefore, appellant’s guilty plea forecloses this challenge
to the determination revoking parole and imposing the time assessment. See Matter of James, 106
A.D.3d 1300, 965 N.Y.S.2d 235; Matter of Gonzalez v. Artus, 107 A.D.3d 1568, 1569, 966
N.Y.S.2d 710, 711 (4th Dept. 2013).
Recommendation:

Affirm.
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