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ATTACKS ON THE CONSTITUTION, VIOLENCE,
AND THE NECESSITY FOR DISOBEDIENCE

MORRIS D. FORKOSCH*

I. INTRODUCTION

ATTACKS on the Constitution began even before it was ratified by the

required nine States.! For ezxample, Yates and Lansing of New York
refused to sign the Constitution, with Hamilton alone so doing from that
state, and ratification there was secured only after nine others had so done.
“The Federalist” and the “Federal Farmer”* indicate the depth of the
opposition, and the immediate adoption of the Bill of Rights discloses
how widespread it was. One can therefore justly say that the Constitution
was assailed before its birth, during its labor pains, and ever since its first
amendments.

These assaults have been somewhat idealistic, base and ignoble, or
in between; some have been motivated by fear, others by ignorance, and
yet many by a felt concern for our way of life and government. The at-
tacks have not been solely political, but economic, social, and religious
bases (prejudices) also have been disclosed. And while these “external”
assaults may be examined, there are also “internal” ones—i.e., within the
federal government, the three departments may so act as to assault the
Constitution.

These modern-day charges have been levelled at, for example, the
President (Lyndon B. Johnson and Franklin D. Roosevelt) and the Su-
preme Court (the “Warren” Court) because of their alleged flouting of
the Constitution, and current opposition to our Vietnam participation is
likewise indicative of these contentions. Assaults on the Constitution may
therefore be examined from several points of view.?

II. PRELIMINARY ANALYSIS

While an attack on the Constitution may take many forms, we ob-
viously do not refer to a direct physical one, as when a person seeks to
mutilate, tear, or burn it. Nor is it suggested that we include an assault

* Professor of Law, Brooklyn Law School.

1. Such “attacks” are discussed at notes 34-41 infra and accompanying text.

2. This work was ascribed to Richard Henry Lee, “as a sort of textbook for the op-
position.” XI Dictionary of American Biography 120 (Malone ed. 1933).

3. (a) It may not be inappropriate to point out that this writer takes the position of
a devil’s advocate throughout this paper; (b) further, although not separately developed,
the justification for the judiciary’s role in our legislative process is not only reasonm, as
opposed to power, but also invitation—i.e., the Congress at times deliberately “requests”
the Supreme Court to exercise this role; (c) the preponderance of judicial “assaults” is
a reflection of the current outcries, but this is merely because, like one’s nose, it is struck
first in any assault or counter-assault.
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such as the Civil War, although if decided otherwise there might be no
Constitution. With respect to what is assaulted, we may exclude a restric-
tion to the physical document maintained at Washington, for there is
more to the Constitution than paper and ink.

The concept of our Constitution today goes beyond a written formula-
tion of a form of government and its judicial interpretation. It may not be
incorrect to say that for many Americans, perhaps the vast majority, the
Constitution incorporates ‘“fundamental principles as they have been un-
derstood by the traditions of our people and our law”’;* that it means a
way of government, of life, and of protection, of imbedded folkways and
mores, of a whole congeries of historical accumulations into a religious,
political, social, and economic weltanschauung. There may be disagree-
ment with phraseology, but, it is suggested, not with approach. Even the
Supreme Court has upheld a statute because it is in accordance with the
“spirit of the Constitution”® and it has deliberately created a penumbral
region of First Amendment shadowland where “the Constitution is what
the judges say it is.”® The Constitution has become so institutionalized
that some even claim it to be “un-American” to suggest any degree of
change or modification. From this overall point of view assaults may
therefore be alleged to occur whenever constitutionally protected interests,
vested or otherwise, are threatened.’

Threats, and interests, take many forms;® the consequences may also
be unpredictable. But these interests or threats, and their counters, do not
then, necessarily stop; they may go further. To illustrate, we may first
refer to the early Alien’ and Sedition Acts'® of 1798 which, while not

4. Lochner v. New York, 198 U.S. 45, 76 (1905) (Holmes, J., dissenting).

5. South Carolina v. Katzenbach, 383 U.S. 301, 326 (1966), quoting from Chief Justice
Marshall in M’Culloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819).

6. Chief Justice Hughes, quoted in Hendel, Charles Evan Hughes and the Supreme Court
11 (1951). The penumbral aspect is found in Griswold v. Connecticut, 381 U.S. 479, 484
(1965), which is especially interesting because of the respective reference to and discussion
of the ninth amendment and its own rights of the people by Justices Douglas and Gold-
berg, who, with those concurring with them, total six of the current bench.

7. An example is found in the scathing dissent of Mr. Justice Campbell (joined by
Daniel and Catron, JJ.) in Dodge v. Woolsey, 59 U.S. (18 How.) 331, 362 (1856), where
he compared the legal situation in Turkey and Obio, and, inter alia, concluded that “the
corporate moneyed interest is dominant in Ohio, and in either country that interest claims
exemption from the usual burdens and ordinary legislation of the State.” Id. at 370.

8. See, e.g., NAACP v. Button, 371 US, 415 (1963). Justice Brennan said that “in the
context of NAACP objectives, litigation is not a technique of resolving private differences;
it is a means for achieving the lawful objectives of equality of treatment . . . for tho
members of the Negro community in this country. It is thus a form of political expression.
Groups which find themselves unable to achieve their objectives through the ballot fre-
quently turn to the courts.” Id. at 429,

9. 1 Stat, 570 (1798).

10. 1 Stat. 596 (1798).
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exactly in accord with our national principles, were (unconstitutional'?)
reactions, albeit with built-in limitations,’® and then refer to the notorious
Espionage Act of 1917*® and the temporary Sedition Act of 1918.* Even
the enunciation of the doctrine of judicial review in 1803 was not accepted
without much opposition,’® and this is still present as an alleged threat
to modern interests.’® Or, to broaden the illustrations, we may refer to
late nineteenth century America where, at the behest of business ad-
vocates, the Supreme Court adopted an interpretation of the due process
clause of the fourteenth amendment which countered threats to established
property rights.*” But this defense was not sufficient; new threats arose
from and because of this successful judicial counter, and these, in turn,
had to be once again judicially countered'® until resolution of these
“interest-threat-counter” situations by legislation.?®

11. New York Times Co. v. Sullivan, 376 US. 254, 276 (1964) (dictum).

12, See Miller, Crisis in Freedom (1951).

13. 40 Stat. 217 (1917). Title I is thoroughly discussed in Gorin v. United States, 312
U.S. 19 (1941). Of special pertinence is Title XII, prohibiting from the mails “any matter
advocating or urging treason, insurrection, or forcible resistance to any law of the United
States . .. .” 18 US.C. § 1717(a) (1964). Although the last clause is highly questionable
on “free speech” grounds, early challenges to the section failed. Masses Publishing Co. v.
Patten, 246 Fed. 24 (2d Cir. 1917); Gitlow v. Kiely, 44 F.2d 227 (SD.N.Y. 1930), afid,
49 F.2d 1077 (2d Cir.), cert. denied, 284 US. 648 (1931). Sce notes 111-12 infra. See
generally Chafee, Free Speech in the United States (1941).

14. 40 Stat. 553 (1918). This 1918 amendment to the 1917 Act was later repealed. 41
Stat. 1359 (1921). Cf. note 91 infra and accompanying text.

15. This doctrine was propounded in Marbury v. Madison, 5§ US. (1 Cranch) 137 (1£03).
For a general discussion of the background of judicial review, see Burton, The Cornerstone
of Constitutional Law, 36 AB.A.J. 805 (1950). On the judicial appointments, see Turner,
The Midnight Judges, 109 U. Pa. L. Rev. 494 (1961). For judicial opposition, sce, e.g.,
Eakin v. Raub, 12 S. & R. 330 (Pa. 1825) (dissenting opinion). Presidential opposition is
exemplified by Lincoln’s First Inaugural Address, March 4, 1861, in Raymond, History of
the Administration of President Lincoln 112-20 (1864).

With this doctrine there necessarily blends the national supremacy under article VI, ie.,
the nation must follow these judicial views until reversed or amended. Thus, Martin v.
Hunter’s Lessee, 14 US. (1 Wheat.) 304 (1816), compelled the Virginia courts to bow,
“and we deliver our judgment with entire confidence,” concluded Mr. Justice Story, “that
it is consistent with the constitution and laws of the land.” Id. at 362. Judge Roane, how-
ever, characterized a subsequent holding as “a most monstrous and unexampled decision.”
1 Warren, The Supreme Court in United States History 555 (1926). For the latest illustra-
tion of this negative attitude, see Cooper v. Aaron, 358 US. 1, 17 (1958).

16. For a sophisticated analysis, see Hyneman, The Supreme Court on Trial 84-39
(1963) ; cf. Griswold v. Connecticut, 381 U.S. 479 (1965), where Mr. Justice Douglas stated:
“We do not sit as a super-legislature to determine the wisdom, need, and propricty of
[state] laws that touch economic problems, business affairs, or social conditions.” Id. at 482.

17, Twiss, Lawyers and the Constitution (1942).

18. E.g, labor’s efforts against injunctions as countered from 1895 to 1932. Sec generally
Forkosch, Labor Law §§ 205-16 (2d ed. 1965).

19. Ibid.
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Throughout these attacks on interests, the battle cry was constitution-
ality—i.e., that what actually was involved was an attack on the Con-
stitution and its principles. Thus, in the 1930’s, Roosevelt’s efforts to
galvanize Congressional action were frustrated by judicial precedents
which, as just indicated, had been counters to threats to interests; but
now, instead of a legislative resolution, judicial decisions undertook to
resolve the new threats with most of the holdings not reversing, but
distinguishing the old and expanding the scope of the constitutional
clauses.?® Judicial counters, however, must not be thought of as limited
to the protection of property interests, with consequences as just disclosed.
The present years also illustrate judicial counters to threats against per-
sonal interests, whether these involve color,? legislative apportionment,*?
or criminal law.28

The cry of attack has also been raised when Presidential action oc-
curred. For example, Jefferson allegedly violated the Constitution when
he authorized the Louisiana Purchase in 1803;%* the social and economic
revolutions under Jackson and Roosevelt were branded as unconstitu-
tional;?® Lincoln’s unilateral call for enlistments, without immediate con-
gressional authority, his declaration of a blockade, and his suspension of
habeas corpus®® were likewise attacked; and today President Johnson’s

20. See, e.g., Forkosch, Constitutional Law §§ 205-42 (1963) (discussion of commerco
clause).

21. Eg., Brown v. Board of Educ., 347 U.S. 483 (1954); Shelley v. Kraemer, 334 U.S.
1 (1948).

22. E.g., Baker v. Carr, 369 U.S. 186 (1962).

23. E.g., Miranda v. Arizona, 384 U.S. 436 (1966); Escobedo v. Illinois, 378 U.S. 478
(1964) ; Gideon v. Wainwright, 372 U.S. 335 (1963).

24. The contention was that the American-French Convention of April 30, 1803, could
not agree to the purchase because the Constitution did not permit such incorporation of
new territory (and this was Jeffersonism). Jefferson’s proposal for a constitutional amend-
ment was dropped when Livingston wrote that Napoleon might change his mind on
selling. The purchase treaty was, therefore, ratified immediately. However, the constitu-
tional assault was rejected in American Ins, Co. v. Canter, 26 U.S. (1 Pet.) 511, 542 (1828),
which upheld the Spanish cession of Florida by treaty in 1819.

25. The National Labor Relations Act of 1935, ch. 372, 49 Stat. 449 (amended by 61
Stat. 136 (1947), as amended, 29 U.S.C. §§ 151-67 (1964)), was hotly contested, with pre-
liminary injunctions and obstructions preventing its initial effectuation, until its constitu-
tionality was upheld in 1937. NLRB v. Jones & Laughlin Steel Corp., 301 US. 1 (1937)
(5-to-4 decision).

26. See, e.g., Ex parte Merryman, 17 Fed. Cas. 144 (No. 9487) (C.C.D. Md. 1861),
where Taney’s protests were voiced, albeit in vain. Congress thereafter granted Lincoln
this power. Act of March 3, 1863, ch. 81, 12 Stat. 755. The validity of this grant was
assumed in Ex parte Milligan, 71 US. (4 Wall.) 2 (1866). Lincoln’s views on Supreme
Court decisions are exemplified by his comments on Dred Scott v. Sanford, 60 U.S. (19
How.) 393 (1857), in his famous debates with Douglas. He stated that “the sacredness
which Judge Douglas throws around this decision is a degree of sacredness that has never
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authority and conduct of affairs in Vietnam are also being castigated.*

In other words, all three departments of the federal government have
been accused of successfully defying the Constitution, and in effect this
lends an imprimatur of rationality and respectability to the attacks by
others today. However, two other questions intrude: Do these modern
assaults have a root in our past history of national violence? Do they have
a root, however slim, in anti-intellectualism?

For example, we were conceived in colonial wars with the Indians, and,
as a nation, we were born in a revolution. Our frontiers were expanded and
nurtured in violence. So also was the national destiny determined in a
Civil War, and its social and economic reforms have seen open warfare
erupting between the partisans, from the nineteenth century Pullman and
Homestead strikes to the twentieth century Kohler strike, from the nine-
teenth century Reconstruction and Ku Klux Klan period to the twentieth
century’s era of equality and civil rights and reforms. This “national
character,”?® it is suggested, may also be the reason not only for the rising
crime rate, but, for our purposes, for the erroneous national view that
under the Constitution any governmental legislation or action may be
challenged and, despite all else, meanwhile disobeyed with impunity. To
the extent that law (and the Constitution as the fount of our fundamental
laws) suffers, then the Constitution is assaulted.

On anti-intellectualism, the Founding Fathers, steeped in the political
philosophy of the Greeks and their own contemporaries, were followed a

before [been] thrown around any other decision. . . . It is based upon falsechood in the
main as to the facts.” Quoted in Myers, History of the Supreme Court of the United States
477 (1923). Even before Lincoln, this executive antagonism to judicial decisions can be
found. For example, President Jackson said “John Marshall has made his decision. Now
let him enforce it.” Morison, Oxford History of the American People 450 (1965). Franklin
Roosevelt is reputed to have been ready to defy the Court if the Gold Clause Cases of
1935 had been otherwise decided—e.g., Norman v. Baltimore & O.R.R., 294 U.S. 240 (1935).

27. See, e.g., American Policy Vis-3-Vis Vietnam (1965) (brief prepared by Lawyers
Committee on American Policy Towards Vietnam).

28. ‘The “national character” includes many aspects of life, such as the deep-rooted
Puritan religious approach which so influenced the nation (and still does). One of these
aspects is the predilection to violence which is also found in current Wild West literature,
comics, movies, etc., the use of the bullet to assassinate not only Presidents but also others,
the Prohibition Era when law-breaking was a way of life, and so forth. If such enumera-
tion were continued it would appear as if the United States were a center of internal law-
Jessness. Vet the “national character” externally is epitomized by the Treaty with Other
Powers providing for the Renunciation of War as an Instrument of National Policy (Kel-
logg-Briand Pact), Aug. 27, 1928, 46 Stat. 2343, ratified 81-1 by the Senate in 1929. This
treaty was used as a base for the Nuremberg war trials,

As opposed to this internal “national character,” the non-violence today espoused by many
groups may presage a new era, and the National Conference for New Politics, just created
in the spring of 1966, may illustrate the substitution of the ballot for the bullet and violence.
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what is the “violator” to do? Or, a different type of assault occurs when
a law is used to deprive a person of his rights—constitutional or statu-
tory—with or without the availability of redress, and, even if available,
then in certain cases made contingent upon a prior deliberate violation
of the law itself. Here the same comment as has just been made may be
reasserted concerning him who compels the assault. Attacks such as
these, all compelled by administrative or judicial governmental conduct,
are perhaps well intentioned and motivated, but nevertheless subtly create
antagonism and result in counter-assaults and a continuing escalation of
all forms of assaults.

A government under law requires obedience to its laws as long as they
are not repealed or judicially repudiated'®—i.e., “law is the expression
of a principle of order to which men must conform in their conduct and
relations as members of society ... .”1® Of course, a law which goes
against the grain of a vast majority and is universally condemned and
ignored, cannot be effectively enforced and results in disastrous con-
sequences, may be an exception—e.g., the Volstead Act. But laws are
ordinarily made to be obeyed, not broken, and national and local com-
munity pressures contribute to this concept. The injunctions to render
unto Caesar, or to submit to authority, or to pay the Devil his due, indi-
cate other such admonitions of obedience.'® Other illustrations, suggested
by the judiciary, are that “one would not be justified in ignoring the
familiar red light because this was thought to be a means of social
protest,”% and the Holmesian shouting of fire in a crowded theatre.

160. See, e.g., Cox v. Louisiana, 379 US. 559, 585 (1965) (Clark, J., dissenting).
Ambassador Goldberg, who, as a Justice, wrote the opinion of the Court in the Cox cases,
however, has stated (in his present position as Ambassador to the United Nations) that,
“when the Assembly acts in derogation of the two-thirds-majority requirement, ‘that action
is a complete nullity . . . it is null and void.’ The United States position was based, he said,
on ‘as old a principle of international law as exists,’ that which holds that, if an action is
unconstitutional, no person need comply with it.” N.Y. Times, Dec. 23, 1965, p. 3, col. 1.
Perhaps this international principle is not true, or accepted, domestically. E.g., Chicot
County Drainage Dist. v. Baxter State Bank, 308 U.S. 371 (1940). However, Ambassador
Goldberg speaks of a principle of law which, practically, permits one to determine which laws
are unconstitutional and which are not and therefore cnables one to disobey the former.
This, of course, is a rather extreme statement of the Ambassador's views and position, but it
discloses how words may be interpreted.

161. Cardozo, The Growth of the Law 140 (1927). For analyses of civil disobedience, see
Freeman, Moral Preemption Part I: The Case for the Disobedient, 17 Hastings L.J. 425 &
n.1 (1966).

162. Former President Eisenhower has stated: “And you do not have the right to violate
the law. In my opinion, the draft-card burners should be sent to jail—at least for the
[Vietnam] war’s duration.” Thoughts for Young Americans, in The Reader's Digest, April
1966, p. 90.

163. Cox v. Louisiana, 379 US. 536, 554 (1965) (Goldberg, J.). Mr. Justice Goldberg
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There is, however, a required dichotomy when people speak of “the law”
and assert that obedience to it is a requirement for any civilized society.
The bifurcation here used is statute law not yet interpreted and finally
upheld by the judiciary, and statute law finally upheld.!®* In other
words, a “law” or statute not yet so determined may or may not be
(for our present purposes) constitutional, whereas a statute upheld as
constitutional is (for our present purposes) “the law.”%® When lumped
together, error in concept and in reasoning may occur.!®

It is the present view that a judicially undetermined law is not auto-
matically entitled to the same level of respect as is a judicially determined
one insofar as one has a “right” to challenge the former if not the
latter.1® “Obedience” to the latter is a necessity under our concept of
a civilized rule of law in a government where change is available through
regular methods, whereas “obedience” to the former does not include a
refusal to permit a challenge to the statute. However, even in this latter
case obedience-with-challenge does not necessarily include breach of
the statute; if methods for the resolution of the constitutional question
are available which do not require a breach, then these are to be availed
of. If these methods are not available and the only method for such a
resolution is a breach, then this becomes a necessary disobedience.

also gave other illustrations. 379 U.S. at 563. It has been stated that “all discriminations
that violate the Constitution and laws of the United States are redressable in our courts,”
Remarks of Mr. Justice Whittaker, in The Dangers of Mass Disobedience, The Reader’s
Digest, Dec. 1963, p. 123. See generally id., pp. 121-24. This is not entirely acceptable,
especially in light of our analyses and is definitely incorrect if the implication is that no
disobedience can ever be countenanced.

164. Common law views are omitted which, decisionally, require no statutory support
(or may have modifications). Even these, however, may be subsumed under the non-final
aspect discussed.

165. Of course we reject the question of reversals judicially or by amendment, Examples
are found in West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937), which overruled Adkins
v. Children’s Hospital, 261 US. 525 (1923), and the overruling of Pollock v. Farmers'
Loan & Trust Co., 157 U.S. 429 (1895), by the sixteenth amendment.

166. Cardinal Cushing of Boston has stated that “we are free to disagree with the
law, but not to disobey it. ... [No one] is entitled to defy a court of law. ... The law
which we obey includes the final rulings of the court as well as the enactments of our
legislative bodies.” N.Y. Times, March 28, 1966, p. 38, col. 6. See also note 115 supra.

167. Even here it is still possible to re-challenge a judicially-determined “good” statute
and have it now judicially declared “bad.” The Virginia poll-tax statute was upheld and then
denounced. See note 44 supra. Another example is found in the Flag Salute Cases, where
Minersville School Dist. v. Gobitis, 310 U.S, 586 (1940), was overruled in West Virginia
State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). Statutes have also been denounced
and then upheld. An example of this is found in Ribnik v. McBride, 277 U.S. 350 (1928),
which was overruled in Olsen v. Nebraska ex rel. Western Reference & Bond Ass'n, 313 U.S.
236 (1941), as a result of the intervening decision in Nebbia v. New York, 291 U.S. 502

(1934).
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Otherwise a possibly unconstitutional statute could never be challenged.
In any event violence must be eschewed; it is seldom, if ever, that a
statute requires violence for purposes of judicial challenge. In an opinion
reversing a state conviction under a law preventing picketing “near a
building housing a court,” Mr. Justice Goldberg wrote:

We also reaffirm the repeated decisions of this Court that there is no place for
violence in a democratic society dedicated to liberty under law, and that the right
of peaceful protest does not mean that everyone with opinions or beliefs to express
may do so at any time and at any place. There is a proper time and place for even
the most peaceful protest and a plain duty and responsibility on the part of all
citizens to obey all valid laws and regulations.168

In effect, therefore, it is not incorrect to write, in terms of vague
generalities, that the mass of opinion is that no person may break the
law while it is on the books; that adjudications concerning the interpreta-
tion, application, and constitutionality of the law must occur within the
judicial procedures fized by the legislature or evolved over the years by
the judiciary; and that within this framework a transgressor has no
place—i.e., he should be punished. Whether or not such a transgressor has
any other choice is ordinarily not discussed, much less acknowledged.
That is what we do here.

However, obedience to the law becomes somewhat dangerous unless
one knows what “the” law is. As referred to above, what is the conscien-
tious citizen to do when confronted by a federal negative and a local
positive commandment as to equality in civil rights? When local custom
and local prejudice are then added to these scales, the federal negative
becomes an insuperable burden to bear, and the individual thereupon
infringes the constitutional and statutory rights of others through
forced choice and fear rather than conviction.!® This national-local
antinomy is, of course, to be distinguished from the individual’s personal
views and whims, even though the preceding conflict has been resolved,
so that, despite a knowledge and understanding of “the” law, he never-
theless flouts it. The main reason for the “massive resistance” technique
of the South in regard to the Desegregation Case of 1954'" and its
progeny was apparently the effort to draw a parallel to the successful
emasculation of the Volstead Act. But, the parallel was ill-drawn and
the circumstances greatly different. This wholesale assault on the Con-
stitution may have been doomed, but without the counter-assault from
the White House down it might have succeeded.

168. Cox v. Louisiana, 379 U.S. 539, 574 (1965).

169. When “conviction” enters, of course, some persons have closed their businesses
rather than “submit” to these laws.

170. Brown v. Board of Educ.,, 347 US. 483 (1954).
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Unfortunately, one desiring to obtain some adjudication—e.g., as to
constitutionality—cannot always find a method, procedure, or remedy
available.)™ For example, a federal taxpayer cannot himself sue to
contest the expenditure of public funds,'** although when “called upon to
pay moneys as taxes, [he may] resist the exaction as” unconstitutional *™
Neither can a competitor of the TVA itself sue for such constitutional
relief on the ground of economic competition.’™ Or, even when a person
has an otherwise valid right and remedy, the doctrine of “political
question” may be judicially interposed so as to prevent the case from
being decided.!®

Apart from a suit by a person himself injured, but otherwise unable
to sue, the judicial questioning of a party’s “standing”™ reveals incon-
sistencies in application which preclude effective generalization.™ It has

171. While many other principles and illustrations thereof may be given, only three are
here of moment. See text accompanying notes 172-75 infra.

172. Massachusetts v. Mellon, 262 U.S. 447 (1923). However, a municipal taxpayer may
so do, Coleman v. Miller, 307 U.S. 433 (1939), and eventually get the local question heard
on constitutional principles, Everson v. Board of Education, 330 U.S. 1 (1947). Compare a
refusal to permit a challenge against Bible reading in a local public school, where no
finandal injury was shown, Doremus v. Board of Education, 342 U.S. 429 (1952), with
permission so to do, Engel v. Vitale, 370 U.S. 421 (1962); School Dist. v. Schempp, 374
U.S. 203 (1963).

173. United States v. Butler, 297 U.S. 1, 58 (1936). In this case, the Court distinguished
Massachusetts v. Mellon, supra note 172. 297 U.S. at 57-58.

174. Tennessee Elec. Power Co. v. TVA, 306 US. 118 (1939). The Court stated that
there was no right to prevent competition otherwise lawful, so that the company had no
standing. Id. at 138. This reasoning may appear a trifle strained, in the context of the case.

175. See, e.g., Forkosch, Constitutional Law § 54, at 60-61 (1963), and the federal-
state distinction in Baker v. Carr, 369 U.S. 186 (1962). On the international scene, sce
comment in Harisiades v. Shaughnessy, 342 U.S. 580, 591 (1952) and the decision by the
International Court of Justice in the South West Africa cases which were decided by an
eight to seven vote. It was held that Ethiopia and Liberia lacked standing to protest South
Africa’s racial practices. The dissent of Mr. Justice Jessup, however, felt that therc was
a juridical aspect to this “political question.”

176. Standing is not to be confused with the merits of the case, as the former may be
lacking even though on the merits a party might be successful. Chicago v. Atchison, Topecka
& SF. Ry., 357 US. 77, 83-84 (1958). In Barrows v. Jackson, 346 U.S. 249, 255-57 (1953),
the majority opinion went into some discussion of the reasons bebind this rule, saying it
was partly constitutional in origin, and partly judicial, so that in “unique situations . . .
broad constitutional policy has led the Court to proceed without regard to its usual rule.”
Id. at 257.

177. Standing has been equated with justiciability. Baker v. Carr, 369 U.S. 186, 286-87
(1962) (Frankfurter, J., dissenting); Coleman v. Miller, 307 U.S. 433, 460, 470 (1939).
The cases are overly numerous in this area. For an analysis, see Joint Anti-Fascist Refugee
Comm. v. McGrath, 341 U.S. 123, 150-60 (1951) and Barrows v. Jackson, 346 U.S. 249
(1953). Discussing those cases upholding and denying standing would merely list fact-
situations and not provide any consistent thread.
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been stated that “one may not claim standing in this Court to vindicate
the constitutional rights of some third party. . . . The common thread
underlying both [the constitutional jurisdiction and the judicial self-
restraint] requirements is that a person cannot challenge the constitu-
tionality of a statute unless he shows that he himself is injured by its
operation.”*”® For example, a Chicago license for a movie showing was
sought, but when the film was requested the company refused. The lower
courts felt this precluded a federal suit to require issuance and to
restrain the city from interfering with the showing, but the Supreme
Court upheld the bringing of the suit although denying the claimed
relief.’™ The specific attack here was on the constitutional necessity to
produce the film, and if complied with (even under protest), this con-
tention might have become moot'®® even though other details of the
licensing scheme could still have been attacked. Of course, a one-day
showing, resulting in a fine of one hundred dollars, would have auto-
matically provided injury and standing. Of even more interest is the
litigation surrounding the Connecticut birth control law.

Under this 1879 Connecticut statute, persons were forbidden to use
“any drug, medicinal article or instrument for the purpose of preventing
conception,” with violations resulting in fine or imprisonment or both.?5!
Under a separate provision accessories who violated or counselled others
to violate a law might be likewise punished.’®> Three related cases are
of interest. In the first, Dr. Tileston claimed he was prevented by this
law from giving birth control information to three patients whose lives
would be in danger by a pregnancy. He sought a declaratory judgment that
his patients would thus be deprived of their lives without due process
of law, but not alleging any infringement of his own rights or any incon-

178. Barrows v. Jackson, 346 U.S. 249, 255-56 (1953). The Court stated that it was
inapplicable there because respondent had been sued for $11,600 damages which “would
constitute a direct, pocketbook injury to her.” Id. at 256.

179. Times Film Corp. v. City of Chicago, 365 U.S. 43 (1961), was decided five-to-four
on the merits—i.e.,, upholding the licensing as a general requirement, but not the particulars
as these were not attacked.

180. In Stamler v. Willis, — F.2d — (7th Cir. 1966), the appellants’ brief on appeal
contained this statement: “In the past, the Committee has used, and has threatened to use
in the future, federal criminal statutes, in particular 2 US.C. § 192, to compel citizens to
disclose publicly . . . [information]. Plaintiffs fear that if they decline to respond to the
Committee’s questions . . . they will be prosecuted for criminal contempt. Plaintiffs also
fear that if they appear before the Committee, they will be unable to determine whether
the Committee’s inquiries are pertinent to the legislative purposes, if any, of the Com-
mittee.” Brief for Appellants, p. 6, Stamler v. Willis, supra.

181. Conn. Gen. Stat. Rev. § 53-32 (1938).

182. Conn. Gen. Stat. Rev. § 54-196 (1958).
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venience to himself. The Court rejected this attempt to attack the law
on constitutional grounds.!®®

A decade and a half later another declaratory judgment suit was institu-
ted by a Dr. Buxzton and two of his patients (a married couple), but
attempting to close the earlier loophole. The former alleged the law
prevented him from exercising his profession—i.e., a due process infrac-
. tion. The latter claimed the wife’s health would be endangered unless the
doctor was able to prescribe contraceptives for them—i.e., also a due pro-
cess infraction. The Court, however, rejected this second effort.® The .
lengthy dissent by Mr. Justice Harlan,’®® on both procedural grounds
and on the constitutional merits, gives, as to the former, a clearer picture
of the concept of standing, and, as for the latter (with Douglas and
Stewart) unquestionably sparked the third, and finally successful,
attack on the law. As to standing, Mr. Justice Harlan pointed to the
earlier and successful prosecution against a birth control clinic*®® which
the state conceded was a test case to uphold the statute’s validity and to
warn other violators of prosecution and punishment: “the very purpose
of the Nelson prosecution was to change defiance into compliance [and]
. . . this purpose may have been successful.”*®” But even more devasta-
ting are the poignant words of Mr. Justice Douglas:

What are these people—doctor and patients—to do? Flout the law and go to
prison? Violate the law surreptitiously and hope they will not get caught? By today’s
decision we leave them no other alternatives. It is not the choice they need have
under the regime of the declaratory judgment and our constitutional system, It is
not the choice worthy of a civilized society. A sick wife, a concerned husband, a con-
scientious doctor seek a dignified, discrete [sic], orderly answer to the critical problem
confronting them. We should not turn them away and make them flout the law and
get arrested to have their constitutional rights determined. . . . They are entitled to an
answer to their predicament here and now.188

It is at this point in time that Dr. Buxton had to make a choice—i.e.,
to accept the law and to be cowed, as Mr. Justice Harlan showed and Mr.

183. Tileston v. Ullman, 318 U.S. 44 (1943). See text accompanying note 178 supra.

184. Poe v. Ullman, 367 U.S. 497 (1961). It was conceded by the plaintiffs that no state
enforcement of the statute had ever occurred against the use of contraceptives, and both
sides also agreed these were sold openly in stores and also without any prosecution ever
having been brought. Two vending-machine prosecutions for the sale of the items had been
successful, but never appealed. In 1940 a birth control clinic had been closed for the viola-
tion of the statute. Plaintiffs had a letter-opinion from the State Commissioner of Food &
Drugs that diaphragms had therapeutic and other uses, and so drug stores could fill a
physidan’s prescription for them.

185. Id. at 522.

186. This occurred in State v. Nelson, 126 Conn. 412, 11 A.2d 856 (1940).

187. Poe v. Ullman, 367 U.S. 497, 534 (Harlan, J., dissenting).

188. Id. at 513 (Douglas, J., dissenting) (Footnote omitted.)
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Justice Douglas cried against, or to violate the law and fight it, as the
latter suggested. The language of Holmes is apropos here, that to the
objection “that a man might find himself in prison because his honest
judgment did not anticipate that of a jury of less competent men,”*** the
answer is that “the law is full of instances where a man’s fate depends
on his estimating rightly . . . some matter of degree. If his judgment is
wrong, not only may he incur a fine or a short imprisonment [but] .. .
he may incur the penalty of death.”*® Of course, the choice was somewhat
easier because of the views already given as to the statute’s unconstitu-
tionality, but, nevertheless, a choice had to be made.'®* The choice was to
violate and be prosecuted. This time Dr. Griswold, who was the medical
director of a Planned Parenthood League, and Dr. Buxton, its executive
director, “gave information, instruction, and medical advice to married
persons [sic] as to the means of preventing conception,” were prosecuted,
convicted, and fined one hundred dollars each under the accessory statute,
and now found seven Justices of the Supreme Court concurring in de-
nouncing the law, albeit for a variety of reasons.!®® On the question of
standing the first Tleston case was distinguished because there was now “a
criminal conviction” under the accessory statute; and “Certainly the
accessory should have standing to assert that the offense which he is
charged with assisting is not, or cannot constitutionally be a crime.”*%
In other words, a direct or accessory violator has standing to attack such
a law or action as unconstitutional, and without a violation the attack
would have foundered at the outset.

In Poe v. Ullman'®* the impossible situation confronting a “con-
scientious” citizen—i.e., one who desired not to violate any law and
yet was so compelled to do—was set forth by Mr. Justice Douglas. The

189. Nash v. United States, 229 U.S. 373, 376 (1913) (an antitrust violation under the
Sherman Act).

190. Id. at 377.

191, If a first amendment violation had been urged, an injunction restraining a crim-
inal prosecution might have been obtained, but, first, this was not then claimed, and,
second, it was not until 1965 that the Supreme Court so held. Dombrowski v. Pfister, 380
U.S. 479, 485-86 (1965), apparently has been followed in a liberal manner by the lower
courts. E.g., Reed Enterprises v. Corcoran, 354 F.2d 519 (D.C. Cir. 1965). It might also
be that, under such a first amendment claim, Dr Buxton and the two others might have
had standing to sue on behalf of others. See Dombrowski v. Pfister, supra.

192. Griswold v. Connecticut, 381 US. 479 (1965). Mr. Justice Douglas wrote for
himself and Mr. Justice Clark, although Mr. Justice Goldberg’s concurring opinion, which
was joined by the Chief Justice and Mr. Justice Brennan stated that “I join in its opinion
and judgment” of Mr. Justice Douglas. Id. at 486. Thus Mr. Justice Douglas spoke for
five justices. Mr. Justice Harlan concurred in the holding, but was “unable to join the
Court’s opinion.” Id. at 499.

193. Id. at 481

194. 367 US. 497, 513 (1961).
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Supreme Court permits this citizen to escape between the horns of the
dilemma where first amendment rights are claimed, in effect creating
an exception. “If the rule were otherwise, the contours of regulation
would have to be hammered out case by case—and tested only by those
hardy enough to risk criminal prosecution to determine the proper scope of
regulation.”%

But this rule presupposes that all civil rights are within the protection
of the first amendment; this is not so. For example, has one a right to
ride in the front of a bus? On December 1, 1955, Mrs. Rosa Parks, a
Negro seamstress, said she had such a right and refused to move to the
rear in a Montgomery bus; the Freedom Movement began from this
small incident. How else can these local assaults on one's constitutional
rights be brought to the fore save by disobedience, individual or orga-
nized, local or national, but sans physical violence and like illegalities?*®
Or, to illustrate local requirements concerning, inter alie, personal identi-
fication and jaywalking, if a person desires to test each such law, how
else can it be done save by refusing to identify one’s self in the first situa-
tion and deliberately violating the ordinance in the second?® Again,
to illustrate another local situation, a pacifist seeks to test an “alert”
ordinance—i.e., periodically sirens and civil defense methods are tested,
and civilians must perform certain acts. How can a judicial determina-
tion as to the constitutionality of this law be obtained save by deliberately
violating it and thereby coming within court-imposed requirements of
“case” and “standing.”

The 1965 amendment to the Universal Military Training and Service
Act of 19518 makes it a crime if a person or a selective service registrant
“knowingly destroys, [or] knowingly mutilates” another’s or his own
draft card.’® The American Civil Liberties Union believes this amend-
ment to be an infringement upon one’s constitutional rights—e.g., a tear-

195. Dombrowski v. Pfister, 380 U.S. 479, 487. See also the recommendation by the
United States Civil Rights Commission, in its Report released November 13, 1965, when it
suggested amendment of 42 U.S.C. § 1983 to permit injunctive relief against state proseccu-
tions brought to prevent persons from exercising first amendment rights, Sce also note 187
supra.

196. Of course when a valid law in regard to traffic infractions or disorderly conduct
is deliberately violated, or a sit-in results in a breach of a proper law, then the mere fact
that a civil rights claim is involved is ordinarily no defense. See, e.g., note 75 supra,

197. See, e.g., People v. Grant, 16 N.Y.2d 722, 209 NE.2d 723, 262 N.Y.S.2d 106
(1965), which upheld a jaywalking law providing for one’s arrest unless proper identifi-
cation was given, with the validity of the arrest being held immaterial where an informa-
tion was filed and defendant appeared.

198. 79 Stat. 586, amending 65 Stat. 75, 50 US.C. App. § 462(b)(3) (Supp. I, 1965).

199. Ibid.
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ing or burning of one’s draft card equates with symbolic free speech,*®
and some registrants agree. The question here is how to get this belief
tested in the court and the problem of constitutionality finally resolved.
Without detailing the possible methods—e.g., an action for a declaratory
judgment®®* and/or injunction—it suffices to state the conclusion, namely,
that no practicable and judicially acceptable method exists save, as
with the Griswold case, to deliberately violate the amendment’s
proscriptions.2°?

In the area of labor-management relations, the ordinary method used
to obtain judiical review of a representation determination by the NLRB
is the deliberate violation of an applicable provision of the law by the
entrepreneur or the union. Judicial review of this unfair labor practice
brings up for review the prior representation ruling.?®®

V. CoxcLusiON

Attacks on the “Constitution” today, as yesterday, not only continue
but also take many forms. The judiciary may bear the brunt of this
criticism because of its alleged “activism,” and the far-out charges lev-
elled at the Justices of the Supreme Court may include treason and
senility, but, withal, the very great majority of the people are content
with the present system, if not with some of its results. The Presidency
is not protected from like barbs of violating and assaulting the Constitu-
tion, nor is the Congress, and the shrill cries against administrative con-
duct sometimes hit the mark,

There is, however, a counter-assault, or even a counter-counter-assault,
on the Constitution, which its proponents claim is for the purpose of pro-
tecting the Constitution from those assaulting it and, therefore, is
claimed to be immune from charges of assaulting the Constitution. In
other words, and solely to illustrate, the charge is that the Communist
Party, its members and sympathizers seek to destroy our government,
and do thereby assault the Constitution even though claiming protection
under it. The Ku Klux Klan is now prepared to protect the Constitution

200. See Stromberg v. California, 283 U.S. 359 (1931).

201. This method for resolving civil disputes is not ordinarily used for criminal matters.
Its use for our purposes is sharply circumscribed. It is also used administratively—e.g.,
in NLRB matters, to obtain prior Board views concerning jurisdiction on specific matters.
Some parallel method conceivably should be available in situations here discussed, but then
a question of “advisory opinion” jurisdiction might enter. This brings the problem again
into the area of necessary disobedience.

202. Lt. Gen. Lewis B. Hershey, head of the Selective Service System, has announced
and upheld a policy of reclassifying from 2-S to 1-A students who stage sit-ins at local
boards. As a matter of administrative power, this is highly questionable.

203. See cases and discussion in Forkosch, Labor Law § 341 (2d ed. 1965).
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and our form of government by attacking the Communists, although in
this process there may necessarily be involved methods which might other-
wise be said to violate the constitutional protections of these persons.
This counter-attack degenerates into a counter-assault on the Constitu-
tion through a denial of its protecting mantle regardless of who seeks it
or why. These counter-assaulters have a long history of effort, success,
and defeat—e.g., the Alien and Sedition Acts of 1798, the McCarthy era
of the 1950’s, and the present-day efforts of such divergent groups as
the American Legion and the White Knights (of the Ku Klux Klan). As
to these last two, it seems incredible that they can be so linked, and yet,
if one judges by methods or consequences in this area, the connection
is plain.

There is no absolute in life, save this absolute itself, and there is no
principle or rule of law or conduct which requires obedience under any
and all circumstances. Nuremberg solved this problem on the inter-
national scene for one type of a dilemma; disobedience, under narrow
conditions and circumstances, solves the instant problem on the domestic
scene for this type of constitutional dilemma.?%*

204. The domestic scene offers instances of law-breakers asserting that the violation is
necessitated by conscience—i.e., to do otherwise and obey the law goes against their
principles and conscience. This is found in many draft-card burning situations. However,
the facts, circumstances, law, and principles, are not the same, and the analogy is too
far-fetched to permit domestic application of Nuremberg principles and should not be
held applicable. These Nuremburg claims were used by a draft protester who refused to
report for induction and was sentenced to a five-year term. N.Y. Times, April 2, 1966,
P- 2, col. 4.



